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CASES 

1856. 


ARGUED   AND    DETERMINED 

IN 

HILARY    VACATION, 

XrX.  VICTOEIA. 


The  Court  of  Queen's  Bench  sat  in  Banc  in  this 
Vacation  on  the  23d  of  February,  for  the  purpose  of 
giving  judgments  only. 


IN  THE   EXCHEQUER  CHAMBER.        satnrda,, 

^  February  9th. 

(Error  from  the  Queen's  Bench.) 

Richard  Henby  Biixiteb  against  Heathfield 
Young. 

nPHIS  was  a  proceeding  on  error  suggested  by  the  Xrorer  by  the 
defendant     The  case  was  aigued  in  the  Exchequer  I^iSdvent^** 

debtor,  ior  a 
conversion  in 
the  time  of  the  insoWent.  Pleas,  amongst  others.  Not  goilty,  and  a  plea  justifying  the 
conversion  as  being  a  seizure  under  a  fi.  fa.  issued  before  the  insolvency  on  a  judgment 
against  jP.  in  favour  of  the  defendant.  Replication :  that  F.,  within  three  months  before  his 
imprisonment,  being  in  insolvent  circumstances,  with  a  view  of  petitioning  the  Court, 
fraudulently  diarged  his  estate  in  favour  of  defendant,  being  a  creditor,  by  a  warrant  of 
attorney  void  within  stat  1  &  2  Viei,  e.  110.  s.  59.,  and  that  the  judgment  was  on  that 
warrant  of  attorney.  Issue  was  taken  on  the  replication.  The  verdict  was  found  for  the 
plaintiff  on  all  the  issues ;  and  he  had  judgment  Error  was  brought  on  the  record,  and  also 
on  a  bill  of  exceptions,  which  set  forth  the  evidence.  By  this  it  appeared  that  the  judgment 
was  on  a  warrant  of  attorney,  voluntarily  given  with  a  view  of  petitioning  the  Court,  and 
that  defendant  had  disposed  of  the  goods  seised  before  the  insolvency.     The  Judge  raled 

VOL.   VI.  Z'       '  D  B.   &  n. 


2  EXCH.  CH.  HILARY  VACATION. 

1855.  Chamber,  bj  WiUes  for  the  defendant,  and  Bavill  for  the 
'"BiLLrnT'  V^^^^^f  before  Jervis  C.  J.,  CressweU  and  Williams  Js., 

-,  "'  and  Parfc,  Piatt  and  Jtfarftn  Bs.,  in  Easter  term  1854 

(May  4).     The  argument  was  not  completed  on  that 

evidence  of  a     day;  and   the  cause   was  again  argued  by  the  same 

conrereion,  to  ,  \    i    /• 

which  raling     counsel  in  Michaelmas  term  1854  {November  17),  before 

exception.         PoUock  C.  B.,  Maule,  WiUiams  and  Crotoder  Js.,  and 

Je^lc^l,     Pla^f  Porke  and  Alderson  Bs.;   when  the  Court  took 

ilrlunodu!      ^^™®  '^  consider  of  the  judgment. 

and  Martin  B., 
with  whom 

Sir  w.  Maub,        A  fresh  arffument  was  ordered ;  and  the  cause  was 

before  his  ,  ® 

retirement        again  argued,  by  Vernon  Harcourt  for  the  defendant,  and 

from  theBench,    .^      „   _        ,  ...«».      .«..  ,<^»«/s^      <\^\ 

agreed,  that  Booill  for  the  plamtifF,  m  Trtmty  term  1855  (Jtfay  26), 

atforncTwai?  before  Jervis  C.  J.,  Pollock  C.    B.,   Maule,  Cresswell, 

ThV^lt.  ff^lHams  and  Crowder  Js.,  and  ParA^,  Alderson,  Piatt 

wholly  v'iif'  and  J^farftn  Bs. 

and  not  merely  C'«»'«  ^^'  «^«*- 

voidable ; 
that  the  assig* 

;;^  J^f^^*^J^®;  The  state  of  the  record  and  the  arguments  sufficiently 
foraconvereion  appear  by  the  judgments,  which  were  now  delivered 
before  the         seriatim,  there  being  a  difference  of  opinion   on   the 

insolvency 

wai  a  proper       Bench. 

form  of  action ; 

that  therefore  the  judgment  was  right,  and  the  ruling  unexceptionable. 

Held,  by  WtUiamt  J.  and  Crowder  J.,  with  whom  Lord  fyentleydab,  before  his  retirement 
from  the  Isench,  agreed,  that  the  warrant  of  attorney  was  not  absolutely  void,  but  valid  till 
the  assignee  elected  to  avoid  it.  That  there  was  consequently  no  wrongful  conversion 
before  the  insolvency ;  and  that  the  plaintiff,  if  entitled  to  recover  at  all,  could  not  recover 
in  trover ;  and  that  there  ought  to  be  a  venire  de  novo  on  the  bill  of  exceptions  on  the  ruling 
as  to  Not  guilty,  and  judgment  non  obstante  veredicto  on  the  insufficiency  of  the  replication 
to  the  special  plea. 

On  toe  bill  of  exceptions,  it  appeared  that  the  plaintiff  had  tendered  in  evidence  an 
adjudication  of  the  Insolvent  Court,  discharging  F,  after  ho  had  been  in  custody  for  one 
}*ear,  and  had  proved  that  immediately  afterwards  he  was  allowed  to  go  free  by  the  defendant, 
who  was  his  only  detaining  creditor.  The  defendant's  counsel  offered  to  admit  that  such  an 
order  was  made,  but  objected  to  its  being  read.  The  Judge  ruled  that  it  might  be  read;  to 
which  the  defendant  excepted.  It  was  read ;  and  it  stated  the  detainer  for  a  year  to  be 
on  the  ground  that  the  warrant  of  attorney  was  a  fraudulent  preference. 

Held,  by  the  whole  Court,  that  the  adjudication  was  admissible,  not  as  evidence  of  the 
truth  of  the  ground  on  which  it  purported  to  be  made,  but  because  that  adjudication,  fol- 
lowed by  the  immediate  discharge  of  F.,  was  evidence  of  defend«int*8  complicity  with  F, 
And  that  the  plaintiff  was  not  bound  to  take  the  defendant's  admission  of  its  effect. 

Judgment  affirmed. 
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Crowdbr  J.  This  case  has  been  twice  argued  in  the 
Exchequer  Chamber.  The  first  argument  was  before  ' 
the  Lord  Chief  Baron,  Parke  B.,  Piatt  B.,  WiUiams  J., 
Martin  B.  and  myself:  and,  the  Court  so  constituted 
being  equally  divided  in  opinion,  a  second  argument 
was  desired,  which  was  accordingly  had  before  the  Lord 
Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief 
Baron,  Parke  B.,  Alderson  B.,  Maule  J.,  CressweU  J., 
PhU  B.,  mWams  J.,  Martin  B.  and  myself.  After  the 
fullest  consideration,  I  am  of  opinion  that  the  plaintiff 
in  error  is  entitled  to  our  judgment  I  entirely  concur 
in  the  view  taken  of  this  case  by  Lord  Wensleydale,  who 
has  favoured  me  with  the  written  judgment  which  he 
had  prepared  before  he  quitted  the  Bench :  and,  as  I 
am  desirous  of  adopting  all  his  arguments  and  reasoning, 
I  think,  in  order  to  give  them  their  full  effect,  I  ought 
to  use  his  own  words.  I  shall  therefore  take  leave  to 
deliver  my  opinion  in  the  very  language  in  which  he 
has  expressed  himself. 

This  is  a  writ  of  error  from  the  Queen's  Bench. 
The  declaration  is  by  the  plaintiff  as  assignee  of 
Benjamin  FUnt^  an  insolvent,  and  contains  two  counts. 
The  first  is,  in  the  usual  form  of  an  action  of  trover, 
i^inst  the  defendant  for  converting  to  his  own  use,  or 
wrongfully  depriving  Flinty  the  insolvent,  of  the  use 
and  po&session  of,  certiun  goods  described  in  the  decla- 
ration. The  second  for  converting  to  his  own  use,  or 
wrongfully  depriving  the  plaintiff,  as  assignee  as  afore- 
said, of,  cert^n  goods  of  the  plaintiff  as  assignee,  of  the 
like  description. 

There  were  several  pleas.  1.  Not  guilty.  2.  That 
the  goods  were  not  Plinths,  3.  That  they  were  not 
the  goods  of  the  plaintiff  as  assignee.    4.   That  the 
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defendant,  before  the  insolvency,  by  the  judgment  of 
Her  Majesty's  Court  of  Queen's  Bench,  recovered 
against  the  said  Benfamin  Flint  his  debt  of  4602.,  and 
also  SL  lOs.  for  his  damages;  and,  for  having  execution 
of  the  said  judgment  and  recovering  the  said  sums,  the 
defendant  caused  to  be  sued  out  a  writ  of  fi.  fiu  directed 
to  the  sheriff  of  Sussex,  commanding  him  to  levy  of  the 
goods  and  chattels  of  the  said  Benjamin  Flint  460/.  and 
3iL  10«.,  so  recovered  as  aforesaid,  with  a  direction  to 
levy  235iL  and  5«.,  besides  &c.  And  that  the  defendant 
caused  the  said  writ  to  be  delivered  to  the  said  sheriff 
to  be  executed,  and  the  said  sheriff,  in  execution  of  the 
said  writ,  and  under  and  by  virtue  of  the  same,  and 
before  the  insolvency,  seized  and  took  the  said  goods 
in  the  said  first  count  mentioned  and  sold  the  same, 
and  levied  thereout  parcel  of  the  moneys  by  the  said 
writ  and  the  said  indorsement  so  directed  to  be  levied ; 
and  the  said  seizure,  sale  and  levy  were  and  are  the  said 
conversion  or  wrongful  deprival,  in  the  said  first  count 
mentioned.  To  this  plea  there  was  a  replication  that, 
after  Stat  1  Vict  c.  110.,  and  within  three  months  before 
the  commencement  of  the  imprisonment  of  the  said 
insolvent,  being  such  imprisonment  as  is  in  such  Act 
in  that  behalf  mentioned,  the  said  insolvent,  being  then 
in  insolvent  circumstances,  did,  with  the  view  and 
intention  by  him  of  petitioning  the  Court  for  his  dis- 
chai^  fi*om  custody  under  such  Act,  voluntarily, 
fraudulently  and  contrary  to  such  Act,  charge  his  estate 
to  and  in  favour  of  the  defendant,  he  then  b^ing  a 
creditor  of  such  insolvent,  to  wit  by  means  of  a  certain 
warrant  of  attorney,  fraudulent  and  void  within  the 
true  intent  and  meaning  of  the  last  mentioned  statute : 
whereupon  and  whereby,  and  not  otherwise,  afterwards, 
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the  defendant  obtained  the  said  judgment  and  execution 
as  aforesaidj  which  were  and  are  fraudulent  and  void.  ' 
And  on  that  replication  the  defendant  took  issue.  The 
jury  found,  by  direction  of  the  learned  Judge,  my 
brother  Coleridge^  before  whom  the  cause  was  tried, 
the  Ist  issue  as  to  the  2d  count  for  the  defendant;  the 
2d  issue  for  the  plaintiff,  the  3d  for  the  defendant:  and 
no  question  arises  upon  any  of  these  findings.  The 
question  arises  entirely  on  the  plea  of  Not  guilty  to  the 
Ist  count,  and  on  the  issue  as  to  the  replication  to  the 
4th  plea.  On  the  trial  a  bill  of  exceptions  was  tendered 
to  the  ruling  of  the  learned  Judge  on  these  latter  issues. 
The  bill  of  exceptions  sets  out  a  great  deal  of  evidence 
of  the  insolvent  circumstances  of  Flint;  of  his  conduct 
towards  the  defendant  and  the  defendant's  towards  him ; 
the  warrant  of  attorney,  and  the  judgment  and  execution 
thereon;  the  vesting  order  of  the  24th  AprU  1852, 
vesting  the  estate  in  the  provisional  assignee,  and  the 
appointment  of  the  plaintiff  as  creditors*  assignee  on 
the  5  th  June  J  1852.  It  then  states  that  the  counsel  for 
the  plaintiff  tendered  in  evidence  an  adjudication  made 
in  the  matter  of  the  petition  on  the  18th  May  1852* 
Whereupon  the  defendant's  counsel  offered  to  admit 
that  the  adjudication  was  made  on  that  day,  but 
objected  to  the  contents  being  read  in  evidence  on 
behalf  of  the  plaintiff.  This  objection  was  overruled ; 
and  the  adjudication  was  read ;  which  contained  a  judg- 
ment that  the  insolvent  had,  with  a  view  of  giving  a 
preference,  fraudulently  charged  or  mortgaged  part  of 
his  property,  and  an  order  that  he  should  not  be  dis- 
charged until  he  had  been  in  custody  for  one  year  from 
the  date  of  the  vesting  order,  at  the  suit  of  one  or  more 
of  the  creditors  mentioned  in  his  schedule.     Evidence 
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was  then  given  that  he  was  taken  into  custody  on  the 
same  18th  May  1852,  and,  on  the  20th,  discharged  by 
the  defendant,  who  was  hb  only  detaining  creditor. 
Several  other  facts  were  proved,  shewing  the  fiftvourable 
disposition  of  the  defendant  towards  the  insolvent,  and, 
vice  versa,  of  the  insolvent  to  him. 

The  learned  Judge,  in  leaving  the  case  to  the  jury 
on  the  issue  as  to  the  1st  plea  as  to  the  1st  count  and 
the  issue  on  the  replication  to  the  4th  plea,  told  them 
that  there  was  evidence  for  their  consideration,  on  which 
they  might  find  their  verdict  for  the  plaintiff  on  those 
issues.  The  defendant's  counsel  excepted  to  the  ruling 
of  the  learned  Judge  as  to  the  admission  of  the  contents 
of  the  adjudication  to  be  read,  and  to  the  direction  that 
there  was  evidence  to  go  to  the  jury  on  the  said  1st  and 
4th  issues.  First,  because  there  was  no  evidence  to  go 
to  the  jury  of  a  wrongful  conversion,  nor  any  to  sustain 
the  issue  on  the  replication  to  the  4th  plea. 

I  think  it  clear  that  the  learned  Judge  was  right  in 
admitting  the  evidence  of  the  contents  of  the  adjudica- 
tion to  shew  for  what  period  he  was  to  remain  in  custody; 
for  the  fact  that,  in  two  days  afterwards,  the  defendant, 
the  only  detaining  creditor,  dischaiged  him,  though  he 
was  ordered  to  be  kept  in  custody  for  a  year,  was  a  very 
material  circumstance  to  shew  the  footing  they  were 
upon  with  each  other,  and  important  towards  proving 
that  the  warrant  of  attorney  was  given  by  way  of 
fraudulent  preference.  It  is  true  that  the  defendant's 
counsel  offered  to  admit  that  part  of  the  contents:  but 
the  plaintiff  was  not  bound  to  take  that  admission ;  and 
it  is  to  be  presumed  that  the  Judge  would  take  care  that 
the  ground  of  adjudication,  viz.  the  fact  of  the  fraudu- 
lent charge  or  mortgage,  was  not  to  be  taken  as  proof 


XIX.   VICTORIA. 


of  that  fact.  And  I  think  it  is  equally  clear  there  was 
abundant  evidence  in  favour  of  the  plaintiff  on  the  ques- 
tion as  to  the  warrant  of  attorney  and  judgment  there- 
upon being  a  fraudulent  and  void  assignment,  transfer, 
chaige,  delivery  or  making  over,  within  the  meaning  of 
Stat.  1  &  2  Fid.  c  1 10.  If  a  warrant  of  attorney  be  given 
for  the  express  purpose  of  being  acted  upon  forthwith  by 
a  judgment  and  execution,  and  it  is  so  acted  upon,  it  may 
be  an  assignment,  transfer  or  making  over  of  a  lease  so  as 
to  create  a  forfeiture ;  Doe  denu  Miichinsan  v.  Ccarter  (a); 
and  so,  if  given  &r  the  express  purpose  of  the  insolvent's 
goods  being  taken  by  a  favoured  creditor,  it  may  he  an 
assignment,  transfer,  charge,  or  delivery  or  making  over 
to  such  creditor,  as  was  decided  in  Sharpe  v.  Tlvomas  (A), 
It  seems  more  properly  to  fall  under  the  description  of 
an  assignment,  or  transfer,  than  a  chaige. 

The  only  question  remaining  upon  the  bill  of  exceptions 
is,  whether  there  was  evidence  of  the  u^ong/ti/ conversion 
by  the  defendant  to  his  own  use,  of  Flints  goods,  or 
the  wrcngfiitty  deprwing  km  of  the  use  and  possession 
of  them  so  as  to  enable  the  plaintiff  to  maintain  this 
action*  The  only  evidence  was  the  directing  and 
asristing  the  sheriff  in  the  sale  of  the  goods  under 
the  execution,  grounded  on  the  fraudulent  warrant  of 
attorney  and  judgment  (which  was  the  voluntary  act 
of  the  insolvent  himself),  the  proceeds  of  which  were 
paid  over  to  him:  and  the  question  is,  Whether  that 
act  is  one  which  the  assignees  may  treat  as  a  wrongful 
conversion  or  deprival  of  the  property.  If  not,  there 
should  be  a  venire  de  novo.  A  similar  question,  though 
not  precisely  the  same,  would  arise  on  the  record,  if  the 
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1856.       yenire  de  novo  was  not  awarded.     The  defendant  would 
BiixiTER     claim  the  judgment  of  the  Court,  on  the  confession  by 
Young.      ^^^  replication  of  the  truth  of  the  plea  and  the  insuf- 
ficient answer  in  that  replication.     The  only  difference 
Wen»ieydaf€    '^9  ^^^^f  ou  the  trial,  there  was  evidence  that  the  defen- 
CroII^erJ.     ^^^^  ^^  coguizant  of,  and  assisted  in,  the  voluntary 
preference  by  means  of  the  warrant  of  attorney,  and 
judgment,  and  execution,  whereas  on  the  record  such 
preference  may  have  been  without  the  privity  of  the 
defendant.     I  am  of  opinion  that  the  acting  upon  the 
judgment,  given   by  way  of  voluntary  preference,  by 
seizing  and  selling  under  the  execution,  is  not  a  con- 
version of  the  goods  of  the  insolvent  or  a  wrongful  act 
against  him,  which  the  assignees  can  treat  as  wrongful 
against  themselves,  either  if  the   defendant   was  not 
cognizant  of  the  fi'audulent  preference  or  was  cognizant 
of  it     It  is  in  truth  no  more  than  a  consent  to  the 
assignment  effected  thereby. 

The  case  turns  upon  the  construction  of  stat.  I  &  2 
Vict.  c.  110.  8.  59.,  which  provides  that,  **if  any  such 
prisoner  shall,  before  or  after  his  or  her  imprisonment, 
being  in  insolvent  circumstances,  voluntarily  convey, 
assign,  transfer,  charge,  deliver,  or  make  over  any 
estate,  real  or  personal,  security  for  money,  bond,  bill, 
note,  money,  property,  goods,  or  effects  whatsoever,  to 
any  creditor  or  creditors,"  &c.,  **  every  such  conveyance, 
assignment,  transfer,  charge,  delivery,  and  making  over 
shall  be  deemed  and  is  hereby  declared  to  be  fraudulent 
and  void  as  against  the  provisional  or  other  assignee  or 
assignees  of  such  said  prisoner  appointed  under  this  Act: 
Provided  always,  that  no  such  conveyance,  assignment, 
transfer,  charge,  delivery,  or  making  over  shall  be  so 
deemed  fraudulent  and  void  unless  made  within  three 
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months  before  the  commencement  of  such  imprisonment, 
or  with  the  view  or  intention,  by  the  party  so  transfer- 
ring^ charging,  assigning,  conveying, delivering,  or  making 
over,  of  petitioning  the  said  court  for  his  discbarge  from 
custody  under  this  Act," 

The  first  question  which  arises  is.  What  is  the  meaning 
of  the  terms  Jratiduknt  and  void  as  against  the  assignees  ? 
Do  they  mean  to  render  the  transaction  fraudulent  by 
the  insolvent  debtor,  and  absolutely  void  as  against  the 
assignees^  or  only  to  put  such  transactions,  which  are 
really  nothing  but  fraudulent  preferences,  on  the  footing 
of  similar  preferences  under  the  bankrupt  laws,  before 
they  were  made  acts  of  bankruptcy,  and  to  render 
them  void  at  the  election  of  the  assignees?  I  am  of 
opinion  that  the  latter  is  the  meaning  of  the  statute, 
and  that  the  true  construction  is,  that  they  are  placed 
on  the  footing  of  fraudulent  preferences,  before  they 
were  made  acts  of  bankruptcy  by  stat  6  Cr/4.  c.  16. : 
the  transaction,  though  fraudulent  in  the  bankrupt 
against  the  assignees,  is  only  void  at  their  election; 
and,  before  it  is  actually  avoided,  some  act  must  be 
done  to  indicate  the  intention  to  do  so.  When  they 
were  made  acts  of  bankruptcy,  the  title  of  the  assignees  * 
had  relation  back  to  the  act  of  fraudulent  preference, 
and  defeated  it,  so  that,  from  that  moment,  any  dispo- 
sition of  the  goods  by  another  was  an  illegal  interference 
with  the  property  of  the  assignee,  and  a  conversion. 
But,  before  that  statute,  such  preferences,  when  they 
were  merely  fraudulent  against  the  assignees,  were  only 
voidable  by  them,  not  absolutely  void,  and  the  property 
vested  till  avoided:  and  they  must  now  be  so  treated 
when  they  are  not  acts  of  bankruptcy,  as  was  decided 
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by  the  case  of  Stevenson  ▼•  Neumham  (in  error)  (a)  after 
a  full  consideration  of  the  subject.  Prior  to  an  action  of 
trover  for  goods  delivered  by  way  of  firaudulent  preference, 
a  demand  and  refusal  would  be  necessary  in  order  to 
avoid  the  transaction ;  Nixon  v.  Jenkins  (b)^  per  Curiaoi, 
and  Janes  v.  Fort  (c).  In  the  case  of  insolvency  there  is 
no  relation  ;  the  title  of  the  assignee  never  goes  further 
back  than  the  date  of  the  vesting  order;  the  act  of 
preference  by  an  insolvent  of  a  particular  creditor  under 
the  circumstances  stated  in  this  section  of  the  Act,  if 
it  be  put  on  the  footing  of  a  fraudulent  preference 
under  the  Bankrupt  Act,  is  simply  an  act  by  the  insol- 
vent fraudulent  and  void  against  his  assignee,  if  he 
chooses  to  avoid  it,  and  valid  until  he  does.  Cases 
were  put  by  Mr.  WiUes^  during  the  argument,  where  it 
might  be  for  the  advantage  of  the  estate  not  to  avoid 
the  act;  for  instance  in  the  possible,  though  not  very 
probable,  case  when  a  chattel  should  be  voluntarily 
delivered  by  the  insolvent  being  then  in  insolvent  cir- 
cumstances, of  small  value,  in  satisfaction  of  a  larger 
debt  of  a  particular  creditor,  within  three  months 
before  the  commencement  of  imprisonment,  and  during 
the  three  months  the  estate  might  improve  and  a  larger 
dividend  be  payable  on  all  the  debts  than  the  value  of 
the  chattel  would  be  equal  to.  In  such  a  case  the 
assignee  would  not  elect  to  avoid  it  According  to 
what  I  think  to  be  the  true  meaning  of  this  section, 
then,  the  assignees  can  only  treat  the  act  as  a  fraud 
against  themselves  by  the  insolvent,  and  avoid  it  by 
claiming  the  goods  acquired  by  that  act,  in  this  case. 


(a)  13  C.  B.  285. 
(6)  2  H.  BL  135. 


See  Nickohon  ▼.  Gooeh^  5  E  ^  B, 
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bj  demaodiDg  the  goods  if  they  had  remained  in  the 
hands  of  the  creditor,  or,  if  sold,  by  claiming  the 
money;  bringing  in  one^»se  an  action  of  trover,  if  the 
goods  were  refused  to  be  delivered  up,  treating  the 
refusal  as  an  act  of  conversion,  or  bringing  an  action 
for  money  had  and  receive4  in  the  other.  But  I  think 
the  plaintiff  cannot  possibly  be  allowed  to  treat  the  act 
of  sale  under  the  execution,  authorised  and  consented 
to  by  the  insolvent  himself,  as  itself  being  a  wrong 
affomst  the  insolvent,  and  a  torongful  depriving  of  the 
insolvent  of  his  goods,  or  a  wrong  to  the  assignees. 
The  act  of  seizure  was  perfectly  lawful  and  valid 
against  the  insolvent ;  it  was  only  a  part  of  the  assign- 
ment of  the  goods  agreed  to  by  both;  it  was  valid 
against  all  the  world  except  the  assignees  when  they 
should  be  appointed.  They  may  then  disapprove  it, 
and,  after  so  doing,  have  their  remedy  if  the  goods  are 
in  the  defendant's  hand;  and,  if  they  have  been  sold, 
they  may  have  an  action  for  money  had  and  received ; 
but  they  cannot  treat  the  seizure  and  sale  as  a  tmrong 
against  the  insolvent,  or  as  a  wrong  to  themselves  at 
the  dme  it  was  made.  I  am  therefore  of  opinion  that, 
if  the  case  stood  on  the  record  alone,  the  judgment 
should  be  reversed,  and  judgment  given  for  the  defen- 
dant below.  And  I  think  that  upon  the  issue  there 
was  no  evidence  of  a  conversion,  though  the  defendant 
may  have  been  cognizant  that  the  judgment  and  execu- 
tion were  a  fraudulent  preference ;  and  therefore  there 
should  be  a  venire  de  nova 

But,  if  it  be  conceded,  as  argued  on  behalf  of  the  de- 
fendant in  error,  that  the  words  of  the  statute  ^'fraudulent 
and  void**  are  not  to  be  construed  as  simply  void  at  the 
election  of  the  assignees,  as  other  fraudulent  preferences 
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are,  but  absolutely  void  without  any  qualification)  I  think 
it  clear  that  such  constmclion  will  not  decide  the  case  in 
favour  of  the  defendant  in  err«r.  If,  in  the  enumerated 
cases  in  the  59th  section,  conveyances,  assignments^  trans- 
fers, and  deliveries  to  creditors  of  estate  real  and  personal, 
and  payments  of  debts  to  creditors  by  money  or  billsy  are  all 
absolutely  void,  what  is  the  consequence  ?  Why,  simply* 
that  the  act  of  the  insolvent  does  not  operate  at  aU^  real 
and  personal  estate  remaining  exactly  as  they  were  for 
the  benefit  of  the  assignees;  their  title  to  that  real  estate 
and  chattel  will  not  be  affected  in  the  least ;  when  their 
title  arises  by  the  vesting  order,  and  not  tUl  then,  they 
have  a  right  to  all  the  real  and  personal  estate  wherever 
they  can  find  it;  and,  when  they  do,  they  may  take  all 
that  has  been  fraudulently  conveyed,  transferred  or 
assigned,  unaffected  by  the  previous  conveyance,  trans- 
fer or  assignment  by  the  insolvent  to  a  creditor.  Such 
conveyance,  transfer  or  assignment  will  have  conveyed 
nothing  to  the  creditor,  llie  fraudulent  and  void  act 
of  the  insolvent  will  not  give  the  assignees  any  title  at 
the  date  of  the  act  The  time  of  the  vesting  of  the 
title  remains  as  before.  If,  instead  of  considering  the 
case  of  a  transfer  of  goods,  we  take  the  case  of  a  volun- 
tary conveyance  of  land  to  a  creditor,  no  title  is  given 
at  the  date  of  the  conveyance  to  the  assignee  by  rela- 
tion; the  whole  effect  of  the  Act  is  that,  when  the 
vesting  order  is  made  which  transfers  the  land  to 
the  assignees,  they  may  enter  and  take  possession, 
just  as  if  no  such  fraudulent  and  void  conveyance 
had  been  made.  If  the  land  is  diminished  in  value, 
for  instance  a  house  bqmt  down;  or  if,  in  the  case 
of  an  assignment  or  delivery  of  goods,  they  are  lost 
or   destroyed ;    if  there   is    a  transfer   of    perishable 
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commodities;  if,  for  instance,  cattle  are  delivered  and 
die,  or  are  killed  and  eaten;  the  assignees  have  no 
remedy  any  more  than  they  would  have  if  no  firaadulent 
conveyance  at  all  had  been  made.  If  the  chattels  had 
continued  to  exist  till  the  date  of  the  vesting  order,  the 
assignees  vrould  have  had  them.  The  previous  transfer 
and  deliveiy  to  another,  which  was  merely  void  by  the 
statute,  would  not  have  stood  in  their  way ;  but,  if  they 
exist  no  more,  the  assignees  can  get  nothing.  On  the 
supposition  that  the  statute  means  to  avoid  absolutely  all 
assignments,  transfers  and  deliveries  of  estate,  goods  or 
money,  and  not  merely  make  them  voidable  as  fraudu- 
lent, there  is  no  ground  to  say  that  it  also  makes  the 
mere  receipt  of  the  thing  transferred  a  wronff  against  the 
assignees  to  be  afterwards  appointed.  Can  any  one 
reasonably  contend  that,  if  a  creditor  receive  a  bank  note 
by  way  of  payment  of  his  debt  innocently  (for  the  clause 
extends  to  all  transfers  with  or  without  knowledge  of 
insolvency^  he  is  thereby  guilty  of  a  wrong  act,  a  con- 
version of  the  bank  note  by  the  receipt  of  it  ?  If  he 
receive  goods  in  satis&ction,  is  he,  by  the  act  of  receipt 
simply,  or,  to  go  further,  suppose  he  afterwards  pay  the 
note,  or  sell  the  goods  to  another  bona  fide  for  value, 
is  he  a  tortfeasor  against  the  assignees  who  become 
entitled,  it  may  be  a  year  after  ?  I  think  it  impossible 
so  to  contend.  The  act  of  preference  is  avoided  only 
against  assignees,  not  made  an  unlawful  act  which  they 
may  treat  as  such  and  recover  for.  If  this  be  true  as  to 
money  paid,  or  goods  transferred  or  delivered  by  way  of 
preference,  it  is  equally  true  as  to  goods  assigned  by  the 
circuitous  process  of  giving  a  warrant  of  attorney  for  the 
purpose  of  judgment  being  entered  thereon,  and  the 
goods  taken  thereby :  it  is  but  a  mode  of  assignment. 
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as  I  haye  already  shewn;  and  that  assignment  is  simply 
ayoided ;  but  the  acting  under  it  in  taking  the  goods  is 
analogous  to  the  receipt  of  goods  delivered.  Though  a 
yoid  act,  it  is  not  a  tortious  act,  and  cannot  be  so 
treated  by  the  assignees.  I  am  of  opinion,  therefore, 
even  if  the  statute  is  to  be  construed  to  do  more  than 
put  the  case  of  a  yolnntary  transfer  on  the  footing  of  a 
fraudulent  preference  under  the  old  bankrupt  law,  that  it 
would  giye  no  title  to  the  assignees  to  recoyer  in  this  case. 
But  some  consequences  which  will  follow  the  adop- 
tion  of  the  construction  that  the  transfer  is  absolutely 
ayoided  are  yery  serious.  The  59th  section  applies 
to  all  transfers  of  real  property  or  goods,  and  to 
all  payments  of  debts  to  creditors,  made  within  three 
months  before  the  imprisonment,  or  months,  or  eyen  by 
possibility  longer  time  before,  if  made  with  a  yiew  to 
petition  the  Insolyent  Court  If  all  these  transfers  and 
payments  are  absolutely  yoid,  and  those  words  are  to  be 
construed  strictly,  no  title  can  be  conyeyed  to  the  land 
or  goods,  or  bank  note  (unless  payable  to  bearer),  to  a 
bon&  fide  purchaser  for  yalue  from  the  creditor ;  and  the 
assignees  after  the  yesting  order  might  recoyer  the  estate, 
goods  or  note  from  him  or  any  subsequent  purchaser. 
If,  on  the  other  hand,  the  transfer  or  payment  is  merely 
fraudulent,  then  it  is  clearly  settled  that  the  interest 
conveyed  passes,  defeasible  by  the  assignee :  but,  when 
a  bonft  fide  purchaser  has  acquired  a  title,  it  is  then 
too  late,  I  conceive,  for  the  assignees  to  interfere,  as  it 
is  certainly  for  a  party  defrauded  in  a  contract  with  him 
to  do  so.  Can  there  be  any  doubt  which  is  the  more 
reasonable  construction,  when  these  consequences  are  con- 
sidered ?   And  the  case  of  Brook  v.  Mitchell  (a\  decided 

(a)  6  New  Co.  349. 
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by  Tindal  C.  J.,  my  late  brother  Bosanquet^  and  my 
brothers  JErsbine  and  Maule^  is  an  authority  completely 
ID  &vour  of  the  defendant,  and  decided  rightly,  I  think, 
on  plain  principles  of  justice.  It  was  an  action  of 
trover  brought  by  the  assignees  of  a  bankrupt,  on  the 
possession  of  the  bankrupt,  for  goods  which  were  seized 
under  an  execution  and  warrant  of  attorney,  not  filed 
within  twenty  one  days  under  stat.  3  Geo.  4.  c.  39.,  such 
warrant  of  attorney  being  by  the  2d  section  deemed 
fraudulent  and  void  against  assignees;  and,  by  the  same 
section,  the  assignees  are  entitled  to  recover  back  and 
receive,  for  the  use  of  the  creditors  at  large,  all  the 
moneys  levied,  or  effects  seized,  by  virtue  of  such  judg^ 
ment  or  execution.  The  Court  decided*,  and  I  think 
most  properly  decided,  that,  as  the  possession  was  laid  in 
the  bankrupt,  and  the  conversion  before  the  bankruptcy, 
and  as  the  warrant  of  attorney  and  judgment  were  made 
void  only  as  against  the  assignees  under  the  subsequent 
commission,  not  as  against  the  bankrupt  himself,  the 
judgment  and  execution  were  good  against  him,  and  the 
levy  was  no  wrongful  conversion,  and  the  transaction  good 
and  valid  against  him  up  to  the  time  of  the  bankruptcy. 
The  Court  said,  upon  no  legal  construction  could  the 
allegation  be  supported,  that  there  was  any  wrongfiil 
conversion  before  the  bankruptcy.  It  also  said  that  the 
assignees  could  not  maintain  an  action  of  trover,  because 
they  never  had  the  possession,  or  right  of  possession,  in 
themselves,  because  the  relation  was  not  carried  further 
back  than  the  act  of  bankruptcy,  and  there  was  no 
provision  to  carry  it  back  to  the  giving  the  warrant 
of  attorney.  So  there  is  none  in  this  case  to  create  any 
relation  at  all :  the  title  of  the  assignees  begins  with  the 
vesting  order.   This  seems  to  me  to  be  perfectly  correct ; 
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1856.       nor  does  the  provision  in  stat  3  Geo.  4.  c.  39.,  which 
BiLUTEE    does  not  occur  in  this  section  of  stat  1  &  2  VieL  c.  110., 
YouNo.      ^*^  ^^®  assignee  may  recover  back  the  moneys  levied  or 
effects  seized,  though  urged  as  an  additional  argument 
WefuieydaU    '^^  the  judgment  in  that  case,  by  any  means  affect  the 
OWer  J.    validity  of  the  previous  reasoning,  which  I  think,  most 
satisfactory.      This   provides    that   the    assignee    may 
recover  back  the  moneys  levied  or  effects  seized;  the 
former,  I  presume,  if  the  moneys  have  been  levied,  the 
latter  if  they  have  been  only  seized ;  merely  points  out 
the  consequence  of  a  void  warrant  and  judgment  and 
execution  thereon,  as  to  the  creditor  who  did  not  file  the 
warrant  of  attorney,  and  was  therefore  himself  the  cause 
of  its  being  fraudulent  and  void.    The  case  oi  Jackson  v. 
TkompMon{a)  b  cited  as  an  authority  that  an  action  of 
trover  may  be  ^maintained  where  there  was  a  voluntary 
conveyance  made  void  against  the  assignees,  under  the 
same  section  of  stat  1  &  2  Vict.  c.  110.  (sect  59),  and 
where  the  defendant  converted  the  goods  under  that 
conveyance.   The  question  decided  by  the  Court  in  that 
case  arose  on  a  motion  for  a  new  trial  on  the  ground 
that  one  of  the  issues  raised  by  the  record  was  not 
proved,  because  a  conveyance,  which  it  was,  for  the 
benefit  of  all  the  creditors  was  not  a  voluntary  convey- 
ance under  that  statute ;  and  the  Court  held  that  it  was. 
It  was  an  action  of  trover,  by  the  assignee  of  an  insolvent, 
one  count  laying  the  possession  in  the  insolvent,  the 
other,  in  the  assignees.  To  this  count  {b\  probably  laying 
the  conversion  in  the  time  of  the  insolvent,  there  was  a 
plea  of  leave  and  license  by  the  insolvent:  replication, 
that  before  that  leave  and  license  the  insolvent  made  a 

(a)  2  Q.  B,  887.  (6)  The  first. 
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conveyance  void  under  stat.  1  &  2  Vict.  c.  1 10.  s.  59.,  and 
delivered  the  goods  to  the  defendant ;  and  that  the  leave 
and  license  to  convert  the  goods  was  only  for  the  pur- 
pose of  giving  effect  to  the  fraudulent  indenture :  upon 
which  the  rejoinder  took  issue.  The  only  question 
therefore  was,  whether  the  replication  was  proved ;  and 
that  depended  upon  the  question,  whether  the  voluntary 
conveyance  of  all  his  effects  for  the  benefit  of  all  credi- 
tors was  void.  The  question  whether  the  action  of 
trover  was  maintainable  arose  on  the  record ;  and  there 
does  not  appear  to  have  been  any  motion  in  arrest  of 
judgment.  Cases  of  fraud  were  cited  in  the  argument, 
where  the  fraudulent  transaction  was  held  void,  and  not 
merely  voidable.  In  the  case  of  fraudulent  preferences, 
the  assignee  may  disaffirm,  or  not,  as  he  pleases ;  they  are 
voidable :  so  also,  where  one  is  induced  by  another  to 
enter  into  a  contract  by  fraud,  the  party  deceived  has  a 
right  to  avoid  it;  the  contract  in  the  meantime  is  valid: 
but  in  the  cases  of  frauds  against  creditors,  by  debtors 
conveying  to  others  without  valuable  consideration,  they 
are  absolutely  void,  by  the  statute  of  Elizabeth,  against 
the  executions  of  those  creditors  without  any  further 
stop.  Doe  dem.  Grimsby  v.  Ball  (a)  is  within  that 
principle. 

I  am  of  opinion  that  the  judgment  must  be  reversed 
and  a  venire  de  novo  awarded,  unless  the  parties  will 
agree  to  strike  out  the  plea  of  Not  guilty  to  the  first 
count ;  and  then  the  judgment  should  be  reversed  and 
given  for  the  defendant,  on  the  special  pleading,  non 
obstante  veredicto. 
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Martin  B.  This  is  a  writ  of  error  upon  a  judgment 
of  the  Court  of  Queen's  Bench.  The  alleged  error  is 
contained  in  a  bill  of  exceptions  to  the  direction  of  my 
brother  Coleridge  upon  the  trial  of  the  cause  at  the  Lewes 
Spring  Assizes  1853.  The  action  was  founded  upon 
Stat.  1  &  2  Vict.  c.  110.  $.  59.  The  section  enacts  that, 
if  any  prisoner  shall,  before  or  after  his  imprisonment, 
being  in  insolvent  circumstances,  voluntarily  assign  or 
charge  any  property  real  or  personal  to  any  creditor, 
every  such  assignment  or  chai]ge  shall  be  deemed  and 
is  thereby  declared  to  be  fraudulent  and  void  as  against 
the  assignee.  A  proviso  follows,  which  is  not  material 
to  the  present  case.  The  facts  proved  at  the  trial  were 
substantially  these.  On  the  28th  February  1852  Flinty 
being  in  insolvent  circumstances,  executed  a  warrant  of 
attorney  to  the  defendant,  a  creditor,  authorizing  judg- 
ment to  be  entered  up  for  460/.  Judgment  was  signed 
on  the  10th  March^  and  a  fieri  facias  issued;  on  the 
23d  March  a  levy  was  made,  and  goods  seized  and  sold, 
and  148/.  and  upwards  realized.  On  the  16th  April  a 
return  was  made  to  this  writ ;  and  on  the  I7th  a  ca.  sa. 
was  issued  to  levy  the  balance.  On  the  19th  FUnt  was 
arrested  and  committed  to  prison.  On  the  23d  he 
petitioned  the  Insolvent  Court.  On  the  24th  the 
vesting  order  was  made,  and  the  plaintiiF  appointed 
assignee.  Various  other  facts  were  proved  which  it  is 
unnecessary  to  mention,  as  there  was  clearly  evidence 
to  go  to  the  jury  that  the  insolvent  voluntarily  executed 
the  warrant  of  attorney  with  the  intention  of  giving  the 
defendant  a  preference:  but  it  was  not  proved  that  the 
defendant  took  any  other  part  in  the  transaction  beyond 
acting  upon  the  warrant  of  attorney,  and  directing  the 
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officer  to  sell  under  the  fi.  fa.  and  give  credit  to  the  son       \sse. 
of  the  iDsolvent  at  the  sale  to  the  extent  of  100/.    It      3,^^,^^^ 
was  also  not  proved  that  any  demand  of  the  money  was       youno 
made  upon  the  defendant,  nor  indeed  that  the  balance 
beyond  the  lOOil  was  paid  to  him. 

There  are  two  questions  in  the  case :  first,  a  substantial 
one.  Whether  the  defendant  is  liable  to  an  action  at  the 
suit  of  the  plaintiff  upon  the  above  facts?  Secondly,  a 
formal  one,  whether  the  plaintiff  can  recover  upon  the 
present  pleading?  ? 

In  my  opinion  the  defendant  is  liable  to  an  action. 
The  object  of  the  statute  was  to  prevent  a  person,  likely 
to  become  an  insolvent  debtor,  and  who  afterwards 
became  such,  from  favouring  one  creditor  in  preference 
to  the  others,  and  to  secure  to  the  assignee  upon  his 
appointment  the  present  possession  of  the  insolvent's 
property,  for  the  purpose  of  equal  distribution  amongst 
all  the  creditors.  The  giving  the  warrant  of  attorney 
was,  I  think,  clearly  a  charging  within  .the  meaning  of 
the  statute;  and  the  damage  to  the  estate  was  the  levy 
and  sale,  under  the  fi.  fiu,  of  the  insolvent's  goods. 
Now  this  was  done  by  the  sheriff's  officer  by  the  pro- 
curement of  the  defendant,  and  for  his  immediate 
benefit ;  and,  in  consequence  of  this,  the  plaintiff,  the 
assignee,  was  deprived  of  what  the  law  intended  he 
should  have,  viz.  the  present  possession  of  the  insol- 
vent's property ;  and  this  by  means  of  a  transaction  of 
which  the  defendant  was  the  moving  party,  and  which 
the  law  declares  to  be  fraudulent  and  void.  The  act 
of  seizure  was  a  fraudulent  and  void  act  against  the 
plaintiff,  as  assignee,  and  injurious  to  him  by  depriving 
him  of  property  which  he  otherwise  would  have  had. 
In  my  opinion  this  affords  to  him  a  right  of  action 
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1856.  against  the  defendant,  being  the  person  procuring  the 
BiLLiTEa  seizure  to  be  effected,  and  alone  deriving  benefit  from 
Young.  ^^  There  is  both  injury  and  damage  to  the  plaintiff  as 
assignee ;  and  when  these  concur  the  law  gives  a  right 
Martin  B.  ^^  action.  There  were  very  many  difficulties  suggested 
from  consequences  alleged  as  likely  to  arise,  in  the  event 
of  the  goods  seized  coming  to  the  hands  of  innocent 
third  parties,  and  also  various  others  of  various  kinds. 
When  they  arise  they  must  be  dealt  with  according  to 
law;  but  the  present  question  is  one  directly  and 
immediately  affecting  the  person  procuring  and  deriving 
advantage  from  the  act  declared  by  the  law  to  be  illegal. 
The  case  of  Brook  v.  MtcheU(a)  was  cited  and  much 
relied  on  on  behalf  of  the  plaintiff  in  error.  In  reality 
it  bears  upon  the  second  point  only.  So  also  a  case  of 
Bennett  v.  Daniel  {b)  was  cited ;  but  it  does  not  affect  the 
matter  in  controversy.  My  judgment  is  founded  upon 
what  appears  to  me  to  be  the  plain,  obvious,  and  perfectly 
intelligible  language  of  the  section  of  the  Act  of  Parlia- 
ment. To  my  apprehension  it  is  clear  both  in  language 
and  object. 

The  second  question  b.  Can  the  plaintiff  recover 
upon  the  present  pleadings?  There  is  no  doubt 
much  difficulty  in  this  point;  but  it  is  one  merely  of 
form,  not  of  substance  or  merits:  and,  notwithstanding 
the  case  oi  Brook  v.  Mitchell  {a\  I  think  the  difficulty 
may  be  got  over  by  reading  the  declaration  as  averring 
that  the  defendant^  before  Flint  became  an  insolvent^  coH" 
verted  to  his  oum  use,  and  torongfully  deprived  FUnt  of 
the  use  and  possession  of  the  goods  seized^  and  that  the 
plaintiff,  as  assignee,  was  damaged  by  reason  thereof 
Reading  it  in  this  way,  I  think  the  cause  of  action  may 
{,a)  6  N«w  Co.  349.  {b)  10  B.  ^  C.  500. 
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be  deemed  sufficiently  stated.  The  seizure  and  sale  of 
the  goods  caused  by  the  procurement  of  the  defendant 
deprived  PUnt  of  the  possession  of  them :  and,  by 
reason  of  subsequent  events,  this  became  a  fraudulent 
and  void  act  as  against  the  plaintiff,  the  assignee.  This 
was  injurious  to  him  as  such,  and  may  be  considered  as 
alleged  in  the  declaration,  as  the  cause  of  action,  which 
may  be  deemed  to  be  a  special  count  upon  the  59th 
section.  For  these  reasons  I  think  the  judgment  ought 
to  be  affirmed.  There  was  another  point  raised  as  to 
the  admissibility  of  certain  evidence.  I.  think  this  was 
satisfiictorily  disposed  of  in  the  course  of  the  aigument 
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Williams  J.  I  am  of  opinion  that  in  this  case  there 
ought  to  be  a  venire  de  novo ;  for  that  the  Judge  at  the 
trial  was  wrong  in  telling  the  jury  that  there  was  evi- 
dence, for  their  consideration,  on  which  they  might  find 
their  verdict  for  the  plaintiff  on  the  issue  as  to  the  plea 
of  Not  guilty  to  the  1st  count  of  the  declaration.  That 
count  avers  that,  before  the  insolvency  of  Flinty  the 
defendant  wrongfiiUy  converted  to  his  own  use,  or 
wrongfully  deprived  the  insolvent  of  the  use  and  pos- 
session of,  certain  of  hb  goods.  In  order  to  sustain  this 
averment,  it  was  necessary,  in  my  opinion,  to  shew  some 
dealing  with  the  goods  of  the  insolvent  which  was  a 
wrongful  act  against  him.  And  the  question  is.  Whether 
a  sale,  instigated  by  the  defendant,  under  an  execution 
issued  by  him  against  the  insolvent,  on  a  warrant  of 
attorney  given  by  him  by  way  of  fraudulent  preference, 
is  such  an  act.  The  transaction  cannot  even  be  described 
without  shewing  that,  in  point  of  fact,  it  originated  and 
was  authorized  by  the  insolvent,  and  could  not  therefore 
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be  wrongful  against  him :  but  it  is  argued  for  the  pluntiff 
that,  in  point  of  law,  that  authority  may,  as  against  the 
assignees  of  the  insolvent,  be  regarded  as  if  it  had  never 
existed,  because  it  consisted  of  a  warrant  of  attorney, 
which  by  stat  1  &  2  Vict.  c.  110.  #•  69.  is  to  be  deemed 
fraudulent  and  void  as  against  them.  This  aigument 
fails,  unless  the  assignees  have  a  right  to  treat  the  wan- 
rant  of  attorney^  as  absolutely  void  and  null  against  them. 
But,  unless  there  is  a  distinction  in  this  respect  between 
bankruptcy  and  insolvency  (for  which  no  good  reason 
has  been,  nor  in  my  opinion  can  be,  suggested),  the  case 
of  Stevenson  v.  Newnham  (a)  shews  conclusively  that 
they  have  no  such  right  According  to  that  decision, 
the  transaction  is  only  voidable  at  the  option  of  the 
assignees,  and  their  election  so  to  treat  it  has  no  relation 
back  so  as  to  avoid  it  ab  initia  And  the  judgment  of 
the  Exchequer  Chamber  in  this  case  frilly  sustains,  as  it 
seems  to  me,  that  passage  of  the  judgment  of  Tindal  • 
C.  J.  in  Brook  v.  Mitchell  (b)  which,  if  it  be  good  law, 
will  plainly  govern  the  present  case,  viz.,  "  as  against 
the  bankrupt  himself,  therefore,  the  judgment  was  good, 
and  the  execution  a  valid  execution,  and  the  levy  was 
no  wrongfiil  conversion ;  and  so  the  transaction  would 
remain  a  good  and  valid  execution  against  him  at  all 
events  up  to  the  time  of  the  bankruptcy.  Upon  no 
legal  construction,  therefore,  as  it  appears  to  us,  can  the 
allegation  be  supported  that  there  was  any  wrongful 
conversion  before  the  bankruptcy."  For  these  reasons 
I  am  of  opinion  that  there  ought  to  be  a  venire  dc  novo. 
It  has  been  said  that,  in  the  view  which  I  have  taken  of 
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this  case,  it  turns  upon  a  technical  difficulty,  and  is  a 
mere  discussion  as  to  the  proper  form  of  action.  I 
cannot  accede  to  this  su^estion ;  though,  even  if  it  were 
true,  it  would  plainly  be  our  duty  to  decide  the  point 
according  to  law,  however  irksome  such  a  duty  might 
be.  If  the  action  of  trover  be  sustainable,  the  execution 
creditor  will  be  rendered  liable  for  the  absolute  value  of 
the  goods  at  the  time  of  the  sale  under  the  execution 
without  regard  to  the  sum  which  they  actually  produced; 
which  might  lead  to  great  injustice,  especially  in  cases 
where  the  creditor  was  ignorant  of  the  approaching 
insolvency  of  the  debtor  who  preferred  him.  Trover 
b  a  proper  remedy  where  the  execution  creditor  himself 
became  the  purchaser  under  the  execution,  and,  the 
goods  still  remaining  in  his  hands,  he  refuses  to  give 
them  up  to  the  assignees  on  demand;  see  Nixon  v. 
Jenkins  {a)i  but  a  case  might  occur  where  the  circum- 
stances are  such  that  a  demand  and  refusal  would  be 
no  evidence  of  a  conversion  of  the  goods,  because  the 
creditor  has  ceased  to  have  it  in  his  power  to  restore 
them,  and  no  action  for  money  had  and  received  would 
lie  because  no  money  has  passed  into  his  hands.  In 
such  a  case  it  has  been  contended  that  no  action  at  all 
is  sustainable  against  him  by  the  assignees.  Without 
going  that  length,  I  am  of  opinion  that,  assuming  there 
is  some  remedy  for  them,  the  proper  one  is  an  action 
on  the  case  on  the  statute,  stating  specially  all  the  facts, 
in  which  action  the  damages  would  be  proportioned  to 
the  circumstances,  and  would  not  necessarily  (as  in 
trover)  be  the  absolute  value  of  the  goods  seized  under 
the  execution. 
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Cresswell  J.  I  am  of  opinion  that  the  jndgment  of 
the  court  below  should  be  affirmed.  The  main  question 
to  be  decided  in  this  case,  and  the  onlj  one  upon  which 
I  think  it  necessary  to  state  mj  opinion  at  length, 
depends  upon  the  effect  to  be  given  to  the  59tb  section 
of  slat.  1  &  2  Vict.  c.  110.,  by  which  it  was  enacted  "  that 
if  any  such  prisoner  shall,  before  or  after  his  or  her 
imprisonment,  being  in  insolvent  circumstances,  volun- 
tarily convey,  assign,  transfer,  charge,  deliver,  or  make 
over  any  estate,  real  or  personal,  security  for  money,  bond, 
bill,  note,  money,  property,  goods,  or  effects  whatsoever, 
to  any  creditor  or  creditors,"  &c.  "every  such  conveyance, 
assignment,  transfer,  charge,  deliveiy,  and  making  over 
shall  be  deemed  and  is  hereby  declared  to  be  fraudulent  and 
void  as  against  the  provisional  or  other  assignee  or  assig- 
nees of  such  prisoner  appointed  under  this  Act**  The 
first  question  arising  on  this  section,  is.  What  is  the 
meaning  of  the  words  "is  hereby  declared  to  be  fraudu- 
lent and  void  as  against  the  assignee  or  assignees  of  such 
prisoner'^  ?  Does  it  mean  that  the  act  prohibited  shall  be 
wholly  inoperative  as  against  the  assignee,  and  be  treated 
as  if  it  had  never  been  done,  or  that  the  assignee  may  at 
his  election  render  it  void  by  some  act  to  be  done  by  him  ? 
If  the  Legislature  had  intended  that  such  act  should  be 
altrtgether  inoperative,  I  know  not  what  stronger  or 
plainer  language  could  have  been  used  to  indicate 
that  intention :  but,  if  it  was  intended  that  the  as- 
signee might  elect  to  declare  it  void  and  render  it 
so  by  some  act  of  his,  words  much  more  apt  to  express 
that  meaning  might  have  been  adopted :  and,  as  I  cannot 
discover  that  the  enactment,  if  construed  according  to 
the  plain  meaning  of  the  words  used,  would  lead  to  any 
absurdity  or  injustice,  it  seems  to  me  that  we  ought  so 
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to  construe  it,  and  to  hold  that  the  acts  mentioned  in  1856, 
the  section  in  question  are,  as  against  the  assignee,  to  be  bili-itbr 
deemed,  as  the  Legislature  has  thereby  declared  them  to  youno 
be,  fraudulent  and  void.  In  Doe  denu  Chrimshy  v.  BaU{a) 
the  Court  of  Exchequer  appears  to  have  been  of  opinion 
that  the  assignee  of  an  insolvent,  sued  in  ejectment  for 
lands  conveyed  by  the  insolvent  to  a  party  under  whom 
the  lessor  of  the  plaintiff  claimed,  might  make  a  good 
defence  by  shewing  that  the  conveyance  was  fraudulent 
and  void  against  creditors  within  stat.  13  EKz,  c.  5., 
although  it  did  not  appear  that  they  had  adopted  any 
proceedings  to  get  the  conveyance  cancelled  or  set 
aside.  It  may  be  said  that  this  construction  is  incon* 
'  sistent  with  the  supposition  that  the  party  to  whom  such 
transfer  is  made  can  give  a  good  title  to  a  purchaser 
from  him,  whereas  the  case  of  White  v.  Garden  {h) 
shews  that  a  bona  fide  purchaser  would  have  a  good 
title;  and  that  to  hold  the  contrary  would  be  both 
absurd  and  unjust  It  appears  to  me  that  no  such 
point  is  established  by  the  case  of  WkUe  v.  Garden  {b\ 
lliat  decision  proceeded  on  the  ground  that  the  first  sale 
was  not,  under  the  circumstances  there  proved,  to  be 
treated  as  void,  and  that  therefore  the  vendee  might  give 
a  good  title  to  a  bona  fide  purchaser.  The  Court  did 
not  say  that  the  second  vendee  had  a  good  title,  and 
therefore  the  first  sale  was  not  void,  but  that  the  first 
sale  was  not  void,  and  therefore  the  second  vendee  had.  a 
good  title.  To  assume  that  fF/iite  v.  Garden  (Jb)  is  an 
authority  in  this  case  is  to  assume  the  very  question 
under  consideration.  The  numerous  cases  respecting 
void  and  voidable  leases  do  not,  as  it  seems  to  me,  mili- 
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tale  against  the  coDStniction  which  I  have  put  upcm  this 
enactment  In  many  of  them,  a  pioviaon  that  for  breach 
of  any  covenant  by  the  lessee  the  lease  should  be  alto- 
gether void  has  been  held  to  be  ezphuned  by  the  super- 
added words,  <'  that  the  lessor  might  re-enter;"  and  in 
others,  where  the  latter  words  were  omitted,  it  was  held 
that,  although  the  words  imported  that  the  lease  should 
be  void,  yet  it  must  have  been  intended  that  the  breach 
of  covenant  by  the  lessee  should  only  render  the  lease 
voidable  at  the  election  of  the  lessor ;  for  that,  to  hold  it 
absolutely  void,  would  enable  the  lessee  to  take  advan- 
tage of  his  own  wrong.  A  somewhat  similar  principle 
appears  to  have  prevailed  in  the  decisions  as  to  ecclesi* 
astical  leases  made  contrary  to  stat  13  EUz.  c.  10.  If 
made  by  a  corporation  aggregate  with  a  head,  they  have 
been  held  to  be  good  during  the  life  of  the  head,  and 
voidable  afterwards,  because  the  statutes  were  made  for* 
the  protection  of  successors ;  but,  if  made  by  a  corpora- 
tion aggregate  without  a  head,  they  are  absolutely  void 
ab  initio,  for  they  must  be  altogether  good  or  altogether 
bad:  the  words  there  are  construed  in  their  ordinary 
sense,  not  being  controuled  by  any  adverse  intention. 

Assuming  then  the  acts  mentioned  in  this  section  to 
be  void,  the  next  question  is,  From  what  time  are  they 
to  be  treated  as  void?  From  the  time  when  they  are 
done,  from  the  time  when  the  assignees  are  appointed, 
or  from  the  time  when  they  elect  to  treat  them  as  void? 
I  apprehend  that  they  must  be  held  to  be  void  from  the 
time  when  they  were  done,  or  they  will  not  be  void  as 
against  the  assignees.  If  real  or  personal  estate  o£ 
securities  for  money  are  delivered,  under  circumstances 
bringing  the  transaction  within  this  section,  and  the  pro- 
perty so  delivered  remains  in  the  hands  of  the  party  so 
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receiving  it,  the  transaction  may  in  some  sense  be  consi- 
dered as  continuing,  and  so  become  void  at  a  future  time. 
But  the  payment  of  money,  once  made,  is  at  an  end ;  the 
transaction  is  complete ;  and,  if  good,  then  the  effect  of 
it  cannot  be  avoided  at  any  subsequent  time ;  and  the 
remedy,  manifestly  intended  to  be  given  to  the  creditors 
at  huge  through  the  assignee,  would  be  merely  illusory 
unless  the  transaction  is  held  to  be  void  ab  initia  Take 
the  case  now  under  consideration.  Goods  are  delivered 
by  way  of  fraudulent  preference  by  a  party  intending 
to  petition  the  Insolvent  Court;  the  party  receiving 
sells  them  before  the  insolvent  goes  to  prison  or  peti- 
tions. If  the  transaction  is  valid,  the  receiver  acquires 
the  property  and  may  make  a  valid  sale.  The  in- 
solvent then  goes  to  prison,  petitions,  and  an  assignee 
is  appointed.  What  remedy  has  he  on  behalf  of  the 
creditors  ?  K  he  brings  an  action  for  money  had  and 
received,  upon  what  principle  can  it  be  maintained? 
The  goods  are  supposed  to  have  been  lawfully  trans- 
ferred ;  it  is  assumed  that,  when  he  sold,  they  were  the 
property  of  the  transferee,  and  the  money  which  he 
received  was  the  proceeds  of  the  sale  of  his  own  goods ; 
it  cannot  then  be  said  that  he  received  it  to  the  use  of 
the  assignee.  If  such  an  action  is  to  be  maintained  it 
must  be  on  the  assumption  that  the  property  remained 
in  the  insolvent,  that  the  party  received  the  proceeds  of 
the  sale  of  the  insolvent's  goods,  and  that,  consequently, 
the  assignee  may  sue  for  it.  If  the  assignee  makes  a 
demand  of  the  goods,  and,  if  they  arcf  not  delivered, 
treats  the  non-delivery  as  a  refusal,  and  brings  trover, 
relying  on  such  refusal  as  a  omversion,  a  conversion  it 
b  not,  hut  under  some  circumstances  good  evidence  of  a 
conversion.     But  assume  that  the  favoured  creditor,  in 
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answer  to  a  demand  by  the  assignee^  says,  '*  I  consumed 
or  sold  the  goods  long  before  the  imprisonment  or  peti- 
tion.**  If  the  transaction  is  valid  until  that  time,  there 
is  no  evidence  of  wrongful  conversion,  but  a  mere 
exercise  of  lawful  dominion  over  his  own  property ;  or 
is  the  assignee  to  have,  as  has  been  suggested,  a  special 
action  on  the  case  ?  I  have  not  been  able  to  discover 
any  form  in  which  a  plausible  complaint  could  be  made 
against  the  party,  supposing  that  the  act  of  the  insol- 
vent is  to  be  treated  as  void  only  from  the  time  of  the 
imprisonment  or  petition.  Inasmuch  then,  as  the  L^is- 
lature  has  in  plain  terms  declared  that  the  several  acts 
enumerated  in  the  59th  section  of  stat.  I  &  2  Vict 
c.  110.  are  fraudulent  and  void  as  against  the  assignee, 
and  as  they  cannot  be  void  against  him  unless  he  can 
treat  them  as  inoperative  ab  initio,  I  think  we  are  bound 
to  hold  that  they  are  void  ab  initio,  which  gives  the 
statute  an  operation  in  favour  of  the  assignee  by  relation 
to  the  time  when  such  acts  are  done ;  not  by  vesting  the 
property  in  the  assignee  by  relation  to  that  time,  but  by 
preventing  any  person  from  saying,  in  answer  to  the 
assignee,  that  he  derived  title  from  the  insolvent  by  any 
of  the  acts  falling  within  the  59  th  section. 

Assuming  this  view  of  the  subject  to  be  correct,  it 
remains  to  be  ascertained,  whether  the  action  now  under 
consideration  can  be  maintained,  in  which  the  pluntifF 
complains  of  a  conversion  of  the  insolvent's  goods  before 
he  became  insolvent  It  appears  that  the  defendant  was 
active  in  procuring  the  seizure  and  sale  of  the  goods,  so 
that  he  unquestionably  exercised  the  dominion  of  an 
owner :  but  it  has  been  contended  that,  at  all  events,  there 
should  have  been  a  demand  and  refusal.  I  think  it  was 
unnecessary.  Having  already  expressed  my  opinion  that 
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the  delivery  was  void,  and  not  voidable  at  the  election 
of  the  assignee*  a  demand  was  unnecessary  for  the  ' 
purpose  of  shewing  such  election.  If  the  goods  had 
remained  in  the  possession  of  the  defendant,  and  the 
circumstances  of  the  case  left  it  doubtful  whether 
he  claimed  property  in  them  or  not,  a  demand  and 
refusal  might  have  been  necessary  to  prove  a  con- 
version :  but,  admitting  that  mere  possession  given  by 
the  insolvent  would  have  been  lawful,  as  soon  as 
it  was  shewn  that  the  transaction,  as  against  the  as- 
signee, was  fraudulent  and  void  he  had  a  right  to  say 
that  the  property  remained  in  the  insolvent,  whence  it 
follows  that  the  defendant  having  possession  of  the 
insolvent's  goods  sold  and  converted  them  to  his  own 
use,  without  any  right  to  do  so;  it  was  therefore  a 
wrongful  conversion  of  which  the  assignee  may  complain 
in  this  action,  without  any  previous  demand  and  refusal. 
The  defendant  is,  in  effect,  e8tx>pped  by  the  statute  from 
saying  that  he  derived  title  from  the  insolvent  or  that 
the  goods  so  converted  were  not  the  insolvent's.  If  an 
action  for  money  had  and  received,  or  a  special  action 
on  the  case,  had  been  brought,  as  given  by  the  next 
section  in  cases  of  warrants  of  attorney  void  for  want  of 
filing,  what  previous  step  would  have  been  necessary  to 
render  void  that  which  is  said  to  be  voidable  only  ?  If 
none  would  have  been  necessary,  neither  can  I  think 
demand  and  refusal  necessary  to  the  maintenance  of  an 
action  of  trover.  It  has  been  argued  that  the  Court  will 
not  treat  a  party  as  a  wrong  doer  by  relation.  I  think 
that  is  rather  an  objection  of  form  than  substance ;  the 
action  really  being  to  recover  the  value  of  the  property 
converted,  and  not  for  damages  other  than  that  vahie. 
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And  in  Babne  v.  Huttan  (a)  Mr.  Justice  Taunton  points 
oat  the  difiisrence  between  holding  a  party  liable  to 
trover  by  relation,  and  making  him  a  trespasser  by 
relation:  and  I  see  no  more  hardship  in  holding  this 
defendant  liable  to  an  action  in  trover  than  has  been 
caused  by  statutes  with  relation  to  bankrupts,  for  a  very 
long  period.  It  has  been  remarked  that,  with  reference 
to  the  Bankrupt  Acts,  the  retrospective  operation  of 
them  has  in  many  instances  been  limited  to  a  short 
period,  whereas  here  the  59th  section  says  that  acts  shall 
be  void  if  done  with  the  view  or  intention  of  petitioning 
the  Insolvent  Court,  which  would  apply  at  any  distance 
of  time.  But  I  am  not  aware  that  those  in  whose  favour 
a  fraudulent  preference  had  been  made  were  protected 
at  any  distance  of  time,  even  before  such  fraudulent 
preference  was  itself  made  an  act  of  bankruptcy ;  and  it 
is  not  likely  that  in  practice  the  relation  would  go  back 
to  any  distant  period,  from  the  difficulty  of  proving  that 
it  was  then  done  with  the  view  or  intention  of  petitioning 
the  Insolvent  Court. 

Having  thus  far  dealt  with  this  part  of  the  case 
without  reference  to  authority,  I  proceed  to  notice  a  few 
decisions  which  appear  to  me  to  have  a  material  bearing 
both  on  the  right  to  bring  trover  and  the  necessity  for  a 
previous  demand  and  refusal  The  case  of  Martin  v. 
Pewtress  (b)  appears  to  me  to  be  a  strong  authority  on 
both  points.  There  the  banknipt,  before  his  bank- 
ruptcy, being  largely  indebted  to  the  defendants,  his 
bankers,  bought  goods  to  a  large  amount  on  credit, 
which  he  sold  at  prime  cost  to  the  defendants,  and 


(a)  9  Binp.  486. 


(b)  4  Burr.  2477. 


XIX.  VICTORIA- 


31 


paid  the  price  which  he  received  into  the  defiendant^s 
bank,  defendants  being  privy  to  the  whole  transaction ; 
the  goods  were  then  sold  for  the  nse  of  defendants. 
The  assignees  brought  trover  for  the  goods  af  the  bank- 
ruptf  and  recovered  a  verdict,  the  jury  thinking  that 
this  was  no  sale  but  a  void  transaction.  A  new  trial 
having  been  moved  for»  Lord  Mcmf/kU  reported  the 
evidence;  and  it  does  not  appear  that  there  was  any 
demand  and  refusal  It  was  argued  for  the  defendants 
that  trover  would  not  lie,  that  the  transaction  was  good 
against  the  bankrupts,  and  therefore  the  assignees  could 
not  maintain  trover  as  standing  in  his  place;  but  the 
Coart  held  that  they  could,  for  that  the  fraud  made  this 
transaction  void,  and  it  did  not  alter  the  property.  In 
the  case  before  the  Court,  if  the  transaction  was 
void  it  did  not  alter  the  property,  and  the  defendant 
sold  and  converted  to  his  own  use  the  property  of 
the  insolvent.  There  is  a  case,  Nixon  v.  JenkinBy  (a)» 
which  is  supposed  to  be  an  authority  for  saying  that 
a  demand  and  refusal  was  necessary.  It  is  difficult 
to  understand  from  the  report  what  were  the  facts 
of  the  case.  All  that  the  report  says  of  them  is : 
**  fFhitesett  in  contemplation  of  insolvency,  and  with  a 
view  to  defeat  the  claims  of  his  creditors,  sold  a  large 
quantity  of  goods  to  the  defendant  JenhinsJ*  It  is  not 
stated  whether  Jenkins  was  a  creditor,  and  by  the  trans- 
action was  preferred,  or  that  he  was  a  party  to  the 
bankrupt's  intention  to  defraud  his  creditors.  The 
Court  held  that  a  demand  and  refusal  was  necessary; 
for  that,  "when  the  sale  was  made,  the  parties  were 
competent  to  contract;  there  was  no  unlawful  taking  of 
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the  goods,  though  the  transaction  was  liable  to  be 
impeached  by  the  assignees."  Now,  if  both  parties  were 
aware  of  the  fraudulent  design,  and  acted  in  furtherance 
of  it,  although  competent  to  contract,  and  although  in 
point  of  form  they  did  in  &ct  contract,  according  to 
the  case  of  Martin  v.  Pewtress  (a)  the  pretended  sale 
was  void  and  would  not  change  the  property.  If  the 
defendant  was,  not  a  creditor  preferred  by  the  transac- 
tion, but  a  bon&  fide  purchaser,  whatever  firaud  the 
bankrupt  may  have  intended  to  perpetrate,  the  transac- 
tion would  not  be  impeachable  by  the  assignees.  More- 
over, it  does  not  appear  that  the  defendant  Jenkins  had 
sold  the  goods,  or  exercised  any  other  dominion  than  that 
of  merely  receiving  possession  of  them.  I  cannot  there- 
fore consider  it  as  an  authority  for  saying  that  a  demand 
and  refusal  was  necessary  in  this  case ;  the  defendant, 
here,  having  caused  the  goods  to  be  sold.  That  case 
also  was  treated  as  one  where  the  assignees  might  either 
affirm  or  disaffirm  the  contract,  which  was  therefore 
voidable  not  void,  and  is  no  authority  for  requiring  a 
demand  and  refusal  where  the  original  transaction  is 
void.  But  it  is  said  that  at  all  events  this  transaction  is 
no  more  than  a  voluntary  preference  of  a  creditor  by  a 
person  in  contemplation  of  bankruptcy,  and  that  the 
delivery  of  goods  for  that  purpose  (unless  it  be  an  act  of 
bankruptcy)  is  a  transaction  voidable  only  at  the  option 
of  the  assignees,  and  that  consequently  they  cannot 
maintain  trover  without  a  demand  and  refusal,  according 
to  the  case  of  Newnham  v.  Stevenson  (Jb).  In  that  case 
it  was  said,  in  the  judgment  of  the  Court  of  Common 
Pleas  and  Exchequer  Chamber  (although  not  strictly 

(a)  4  Burr,  2477. 

(b)  10  Com,  B,  713  ;  and  Stevenson  v.  Newnham,  13  C.  B.  285. 
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the  point  decided),  that,  if  goods  are  delivered  by  way  of  1856. 
fraudulent  preference,  the  properly  vests  in  the  trans-  Billitbb 
feree,  subject  to  be  divested  by  the  assignees  at  their  you„,j. 
election,  so  that  they  must  make  a  demand  before  they 
can  sue,  and  then  their  title  will  not  operate  by  relation, 
but  only  from  the  demand  made.  I  have  been  unable 
to  discover  the  authority  upon  which  that  statement  of 
the  law  is  founded.  It  appears  to  be  rather  at  variance 
with  the  decision  in  Rust  v.  Cooper  (a\  which  treated 
such  a  transaction  as  void :  but,  assuming  it  to  be  correct, 
it  does  not  in  my  judgment  follow  that  a  rule  laid  down 
by  the  courts  as  to  a  matter,  not  in  terms  prohibited  by 
the  bankruptcy  laws,  but  which  was  deemed  to  be 
contrary  to  the  spirit  and  policy  of  those  laws,  can  be 
considered  to  govern  the  construction  to  be  put  upon 
the  express  words  of  an  Act  of  Parliament.  There  is, 
however,  a  decision  of  the  Court  of  Common  Pleas, 
Brook  V.  Mitchell  {b)y  which  is  supposed  to  be  a  direct 
authority  for  saying  that  in  such  a  case  as  the  present 
trover  cannot  be  maintained :  and,  if  that  is  to  be  fol- 
lowed in  this  case,  it  is  unnecessary  to  inquire  about  a 
a  demand  and  refusal.  The  declaration  was  upon  the 
possession  of  the  bankrupt,  and  a  conversion  by  the 
defendants  before  the  bankruptcy.  It  appeared,  by 
the  pleadings,  that  the  bankrupt  had  given  the  de- 
fendant a  warrant  of  attorney,  which  was  not  filed 
within  twenty  one  days  after  its  execution,  and  upon 
which  judgment  was  not  signed,  nor  execution  issued, 
until  after  that  time;  but  execution  was  issued  and 
executed  before  the  bankruptcy.  The  case  was 
argued  on   demurrer;   and    the    Court,   after    taking 

(a)  2  Cowp,  629.  (b)  6  New  Ca.  349. 
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time  to  consider  the  question,  held  That^  as  against 
the  bankrupt  himself^  "  the  judgment  was  good,  and  the 
execution  a  valid  execution,  and  the  levy  no  wrongful 
conversion;  and  so  the  transaction  would  remain  a 
good  and  valid  execution  against  hhn  at  all  events  up 
to  the  time  of  the  bankruptcy.  Upon  no  legal  con- 
struction, therefore,  as  it  appears  to  us,  can  the  allegation 
be  supported  that  there  was  any  wrongful  conversion 
before  the  bankruptcy."  That  is  undoubtedly  a  direct 
authority  as  to  the  construction  to  be  put  upon  stat 
3  G.  4.  c.  39.  8.  2.  as  to  the  effect  of  neglecting  to  file 
warrants  of  attorney :  and,  in  order  to  give  judgment 
for  the  plaintiff  in  the  present  case,  it  is  necessary  to 
distinguish  it  from  Brook  v.  Mitchell  (a),  or  to  overrule 
that  decision.  It  is  to  be  observed  that  the  2d  section 
of  Stat.  3  G.  4.  c.  39.  as  to  warrants  of  attorney  is 
introduced  into  stat.  1  &  2  Fict  c.  110.  immediately 
after  the  section  on  which  the  present  question  depends; 
and  the  particular  remedy  to  be  had  by  the  assignee 
is  pointed  out,  which  Tindal  C.  J.  seems  to  think  was 
done  in  order  to  provide  for  the  want  of  property  in 
the  assignees ;  but  the  form  of  action  to  be  brought  by 
the  assignees  is  not  mentioned ;  the  provision  {fi)  is  that 
such  '^  assignees  shall  be  entitled  to  recover  back  and 
receive,  for  the  use  of  the  creditors  of  such  bankrupt 
at  large,  all  and  every  the  moneys  levied  or  effects 
seized."  But  for  the  decision  of  the  Court  of  Common 
Pleas,  I  should  have  thought  those  words  might  have 
been  held  to  give  an  action  of  trover,  that  being  the 
usual  form  of  action  used  for  the  recovery  of  effects: 
moreover,   the    provision   rendering    void    warrants  of 
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attoniey,  on  account  of  the  neglect  to  file  them  or  enter 
up  judgment  within  a  certain  period,  does  not  at  all 
assume  that  they  originate  in  any  fraud  on  either  side, 
or  that  there  is  at  any  time  any  actual  fraud,  but  that 
they  may  operate  unjustly  against  other  creditors,  and 
therefore  shall  not  be  available  against  them.  There  is, 
therefore,  no  reasonable  ground  upon  which  they  could 
be  held  void  ab  initio  for  want  of  the  subsequent  act 
of  filing.  If,  under  such  circumstances,  a  warrant  of 
attorney  followed  by  execution  could  be  considered  as  a 
fraudulent  transfer,  it  would  be  within  the  59th  section, 
and  the  introduction  of  the  60th  would  have  been 
unnecessary.  We  must  assume,  therefore,  that  the  60th 
section  relates  to  transactions  other  than  those  provided 
for  by  the  59th,  which  applies  to  transactions  having 
their  origin  in  fraud:  and  the  Legislature  may  well 
have  intended  that  they  should  be  altogether  inope- 
rative if  followed  by  imprisonment,  or  done  with  the 
intention  to  petition,  although  a  less  extensive  remedy 
is  given,  by  the  60th  section,  in  the  case  of  warrants  of 
attorney  and  cognovits.  I  think,  therefore,  that  the 
judgment  in  Brook  v.  Mitchell  (a)  is  not  decisive  of 
the  present  case :  and,  if  it  were,  inasmuch  as  it  stands 
alone,  and  depends  upon  the  construction  put  upon 
Stat.  3  G.  4.  c.  39.,  not  upon  any  rule  of  law  or  pre- 
viously decided  case,  I  should,  sitting  in  a  Court  of  error, 
feel  bound  to  overrule  it  rather  than  give  a  judgment 
contrary  to  my  own  opinion  on  the  subject. 
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case  is  right  and  should  be  aflBrmed.     It  depends  on  the 
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construction  of  stat.  1  &  2  Vict  c.  110.  s.  59.  That 
clause  declares  that,  where  an  insolvent  in  contemplation 
of  insolvency  shall  voluntarily  convey,  assign,  transfer, 
charge,  deliver  or  make  over  any  estate,  real  or  personal, 
any  security  for  money,  bond,  bill,  note,  money,  pro- 
perty, goods  or  effects  whatsoever,  to  any  creditor  or 
creditors,  &c.,  every  such  conveyance,  assignment, 
transfer,  charge,  delivery,  and  making  over  shall  be 
deemed  and  was  thereby  declared  to  be  fraudulent,  and 
void  against  the  provisional  or  other  assignee  of  such 
insolvent.  Now  what  do  the  Legislature  mean  by  this 
enactment?  If  we  take  the  literal  meaning  of  the 
words  they  use,  those  words  imply  that  such  conveyances 
&c.  shall  have  no  more  effect  than  conveyances  &c. 
actually  void  and  made  under  circumstances  of  actual 
iraud  would  have  had ;  and  I  have  long  been  taught 
that  this  is  the  true  mode  of  construing  an  Act  of 
Parliament,  unless  it  leads  to  a  contradiction  or  absurd- 
ity. And  why  should  we  not  in  this  case  therefore  give 
full  effect  to  the  literal  meaning  of  the  words?  Does 
any  contradiction  or  absurdity  follow  from  so  construing 
them  ?  On  the  contrary,  is  not  such  a  construction  most 
in  accordance  with  the  general  objects  of  the  Act,  and 
most  just  and  reasonable?  These  are  all  acts  which 
directly  diminish  the  amount  of  the  estate  of  the  insol- 
vent divisible  amongst  the  body  of  creditors;  and  the 
assignee  is  the  trustee  for  that  body.  If  we  make  the 
conveyance  only  voidable  at  his  election,  we  give  to  a 
trustee  the  power  at  his  discretion  to  diminish  the 
property  of  his  cesluis  que  trust  I  do  not  think  it 
necessary  to  advert  to  the  singular  case  put  in  the  judg- 
ment by  my  brother  Cratoder;  for  really  it  is  so  impro- 
bable (not  to  say  impossible)  that  such  a  collection  of 
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remarkable  events  shodd  ever  meet  together  that  it 
seems  to  me  to  be  very  unreasonable  to  use  such  a  pos- 
sibilitj  as  a  ground  for  our  decision.  It  cannot  be  said, 
if  we  did  so,  ad  ea  quae  frequentiiis  accidunt  jura  subve- 
niunt  If  however  the  words'* fraudulent  and  void"  are 
construed  literally,  the  consequences  I  have  pointed 
out  will  not  follow.  It  will  be  found  that,  in  most  if  not 
all  of  the  cases,  where  that  which  \»  declared  to  be  void 
is  held  to  be  voidable  at  the  option  of  the  party  a^rieved, 
the  fact  is  that  it  is  in  his  option  where  it  may  be  reason- 
ably probable  that  it  will  be  for  his  advantage  to  omit  to 
declare  it  void,  and  to  retain  it  as  valid.  Thus,  in  the  case 
of  a  lease,  the  lessor  may  exercise  the  option  of  avoiding 
it  or  not;  for  there  it  may  often  be  for  his  advantage  not 
to  avoid  it ;  and  he,  acting  for  himself,  may  reasonably 
judge  of  that.  But  I  think  it  would  be  a  strange  con- 
struction in  the  case  of  a  mere  trustee,  whose  duty  it  is 
to  act  in  one  way  only,  to  construe  the  words  as  giving 
him  what  would  be  in  the  nature  of  an  option  illusory 
altogether.  I  think  therefore  that  here  "void"  means 
"  absolutely  void,**  and  not  voidable  at  the  option  of  the 
assignee  of  the  insolvent.  Then  from  what  period  is  it  to 
be  void?  It  seems  to  me  it  must  be  void  from  the  time  of 
the  act  done  or  conveyance  made.  By  so  holding  we 
can  alone  give  it  full  eifect  The  whole  of  the  operation 
of  the  provision  would  be  lost  unless  we  held  that  the 
effect  begins  at  the  time  of  the  fraudulent  and  void  act 
(lone,  and  does  not  commence  with  the  appointment  of 
the  assignee.  It  is  the  same,  as  soon  as  an  assignment 
has  been  made,  as  if  the  property  had  been  still  in  the 
insolvent,  and  the  possession  only  changed  of  the  pro* 
pcrty  from  the  insolvent  to  the  defendant,  with  this 
additional  circumstance,  that  all  intermediate  acts  done 
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by  the  defendant  inconsistently  with  this  mere  posses- 
sion are  acts  tortious  on  his  part.  If,  therefore,  the  pro- 
perty remains  unchanged  in  his  possession,  he  is  liable 
to  no  action  on  the  part  of  the  assignee  till  the  assignee 
has  demanded  and  been  refused  possession  of  it.  After 
that,  trover  will  lie  for  it ;  for  the  refusal  is  inconsistent 
with  the  assignee's  right  of  property.  But  a  demand  and 
refusal  are  only  necessary,  as  evidence  of  a  conversion, 
where  there  has  been  no  other  conversion  before.  If 
there  has,  as  here  is  the  case,  the  action  of  trover  will 
lie  without  anything  more  done  on  the  assignee's  part. 
That  is  the  case  here ;  and  the  action  well  lies  against  the 
defendant  Though  the  insolvent  may  have  had  the 
right  lawfully  to  deliver  possession  of  the  goods  to  the 
defendant,  yet  the  act  of  defendant  in  disposing  of  and 
exercising  the  right  of  property  over  them  was  unlawful: 
and  he  cannot  set  up  that  it  was  lawful  as  being  done  by 
the  assent  of  the  insolvent,  the  then  apparent  owner; 
for  the  statute  has  made  that  act  an  unlawful  one,  as 
being  fraudulent  and  void  against  the  subsequently 
appointed  assignee.  I  do  not  think  it  necessary  to  go 
further  after  the  opinions  already  delivered  by  my  learned 
Brothers,  or  to  go  through  in  detail  the  cases  which  have 
been  cited  and  discussed.  I  have  been  permitted  to  see 
the  judgment  of  my  learned  brother  Cress wett^  who  has 
immediately  preceded  me ;  and  I  agree  with  and  can  add 
nothing  to  his  observations  upon  this  part  of  the  case. 

I  am  of  opinion  that  the  judgment  below  is  right,  and 
ought  to  be  aflBrmed. 


Jeryis  C.  J. 


I  think  it  very  clear  that  the  adjudica- 
It  proves  that 
the  insolvent  was  ordered  to  remain  in  custody  for  a 
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year;  and  this,  in  connection  with  the  discbarge  by  the        IS56, 
defendant,  was  material  to  shew  that  the  insolvent  and       Billitkr 
the  defendant  were  acting  in  concert  during  the  whole       yo^no  ' 
transaction,  and  therefore  that  the  warrant  of  attorney 
was  fraudulent  and  voluntary  on  the  part  of  the  insol-      "*ind 
vent,  a  question  which  is  raised  by  the  first  plea  and  by    ^^^  ^^'  ^*"*''- 
the  replication  to  the  4th. 

I  also  think  it  clear  that  there  was  evidence  to 
go  to  the  jury  on  the  issue  on  Not  guilty  to  the 
Ist  count,  and  on  that  joined  on  the  replication  to  the 
4th  pica. 

But  the  main  question,  which  arises  as  well  on  the 
record  as  on  the  evidence  under  Not  guilty,  is.  Whether 
the  allegation  that  the  defendant  wrongfully  converted 
the  goods  of  the  bankrupt  appears  by  the  facts 
stated  on  the  record  or  by  the  evidence.  There  is 
indeed  evidence  of  the  defendant  concurring  in,  and 
being  cognizant  of,  the  fraud;  still  this  is  not  alleged  on 
the  record ;  but,  as  it  appears  to  me  that  fraud  by  the 
insolvent,  whether  concurred  in  or  not  by  the  defendant, 
is  all  that  is  requisite  to  call  into  operation  the  enact- 
ment of  the  statute  in  question,  it  is  not  necessary 
further  to  advert  to  this;  but  it  will  suffice  simply  to  con- 
sider the  case  of  a  warrant  of  attorney  voluntarily  given 
by  an  insolvent  under  the  circumstances  provided  for  by 
the  statute — in  other  words  to  consider  the  case  as  it 
appears  on  the  record.  The  facts  of  that  case  are,  that 
tbe  defendant  seized  and  sold  the  goods  of  the  insolvent 
under  a  writ  of  execution  on  a  judgment,  founded  on  a 
warrant  of  attorney,  voluntarily  given  by  the  insolvent, 
being  in  insolvent  circumstances,  within  three  months 
before  his  imprisonment,  and  with  the  view  of  peti- 
tioning for  his  discharge.  Such  a  state  of  facts  is 
clearly    within  sect.  59  of   stat   1  &  2    Vict  c.  110., 
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BiLLiTEB     ^^^   include   warrants   of  attorney)   made   under   such 

.    yJjjjQ        circumstances  shall  be  fraudulent  and  void  as  against 

the  assignee.      These   facts,   in   conjunction   with   the 

JtrthC.J.    enactment  of   the   statute,   shew    that  the   defendant, 

Sir  jr.  Manie,  without  any  right,  has  sold  the  goods  of  the  insolvent, 
which  is  a  clear  wrong  against  his  assignees,  for  which 
the  proper  remedy  is  an  action.  If  a  special  action 
on  the  case  were  brought,  the  declaration  would  shew 
the  facts  as  above  mentioned,  and,  as  I  conceive,  would 
clearly  shew  a  wrong  to  the  plaintiff.  As  the  record 
now  stands,  the  same  facts  appear;  not*  indeed  all 
in  the  declaration,  but  in  the  declaration,  plea  and  re- 
plication ;  and  it  seems  to  me  that  this  is  the  correct 
way  of  placing  them  on  the  record.  What  the  assignee 
complains  of  is  the  disppsal  by  the  defendant  of  the 
goods  of  the  insolvent :  he  may  not  know  under  what 
circumstances,  or  pretence,  the  defendant  acted ;  and  he 
cannot  know  whether  the  defendant  will  set  up  this  or 
that  particular  defence.  In  fact,  the  defendant  in  his 
plea  sets  up  the  judgment,  which  is  a  good  prima  facie 
answer  to  the  declaration;  and  the  replication  shews  that 
the  judgment  relied  on  is  void  by  the  statute,  as  against 
the  plaintiff;  so  that  the  declaration,  which  shews  a  clear 
right  of  action,  remains  in  effect  unanswered.  It  is 
true  that  the  bankrupt  could  not  himself  have  main- 
tained an  action  for  this  conversion ;  but  that  is  because 
he  could  not  impeach  a  transaction  in  which  he  had 
himself  concurred ;  but,  though  he  cannot,  the  assignees 
can ;  and  his  concurrence,  so  far  from  being  a  bar  to 
them,  is  the  very  ground  of  their  right  to  complain  of 
what  has  been  done.  There  is  no  such  rule  as  that  an 
assignee  can  only  maintain  an  action  where  the  insolvent 
or  bankrupt  could  have  done  so.     Indeed,  when  an  as- 
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signee  can  maintain  an  action  for  a  wrong,  which  the         1H56. 
bankrapt  or  insolvent  could  also  have  maintained^  this       Billiter 
right  of  the  assignee  does  not  arise  because  the  bank-       Youno. 
nipt  would  have  sued,  but  because  the  estate  of  the 
bankrupt  or  insolvent  is  injured.     If  that  be  not  injured,  and ' 

or  if  such  injury  be  not  the  main  ground  of  action,  the 
right  does  not  pass  to  the  assignee. 

It  is  objected,  however,  to  the  plaintiffs  right  to  re- 
cover, that  a  demand  and  refusal  of  the  goods  was 
necessary  before  the  action  could  be  brought ;  and  for 
this  the  cases  of  Nixon  v.  Jenkins  (a)  and  Jones  v. 
Fort(b)  have  been  cited.  But  these  cases  do  not  seem 
to  me  to  show  that  any  demand  was  necessary  in  the 
present  case.  In  Nixon  v.  Jenkins  (a)  the  defendant 
had  bought  of  the  bankrupt  certain  goods,  which  the 
bankrupt  sold  in  fraud  of  his  creditors ;  all  that  the 
defendant  did  was  to  receive  and  hold  the  goods  so 
sold.  His  receipt  of  them  was  therefore  lawful ;  and 
the  mere  holding  of  them,  without  any  assumption  of 
dominion  over  them,  or  any  disposition  of  them  by 
consuming  or  selling  them,  was  no  conversion,  and 
indeed  no  wrong  against  the  assignees  or  any  one  else. 
The  defendant  was  in  a  situation  of  a  mere  lawful  bailee 
of  the  goods,  which,  for  any  thing  that  appeared  to  the 
contrary,  he  was  ready  to  deliver  to  the  true  owner  (the 
assignee),  if  he  wished  for  them.  If  the  goods  had  in 
that  case,  as  in  this,  been  sold  by  the  defendant,  it  would 
have  been  idle,  after  that  actual  conversion,  to  make  a 
demand  which  could  not  be  complied  with  ;  a  refusal  to 
deliver  goods  which  a  man  has  in  his  possession  is  in 
general  to  be  taken  as  an  assertion  and  exercise  of  a 

(a)  2  n.  BL  135.  {h)  9  B.  ^  C  764, 
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the  goodfly  though  the  transaction  was  liable  to  be 
impeached  by  the  assignees."  Now,  if  both  parties  were 
aware  of  the  fraudulent  design,  and  acted  in  furtherance 
of  it,  although  competent  to  contract,  and  although  in 
point  of  form  they  did  in  &ct  contract,  according  to 
the  case  of  Martin  v.  Pewiress  (a)  the  pretended  sale 
was  void  and  would  not  change  the  property.  If  the 
defendant  was,  not  a  creditor  preferred  by  the  transac- 
tion, but  a  bon&  fide  purchaser,  whatever  firaud  the 
bankrupt  may  have  intended  to  perpetrate,  the  transac- 
tion would  not  be  impeachable  by  the  assignees.  More- 
over, it  does  not  appear  that  the  defendant  Jenkins  had 
sold  the  goods,  or  exercised  any  other  dominion  than  that 
of  merely  receiving  possession  of  them.  I  cannot  there- 
fore consider  it  as  an  authority  for  saying  that  a  demand 
and  refusal  was  necessary  in  this  case ;  the  defendant, 
here,  having  caused  the  goods  to  be  sold.  That  case 
also  was  treated  as  one  where  the  assignees  might  either 
affirm  or  disaffirm  the  contract,  which  was  therefore 
voidable  not  void,  and  is  no  authority  for  requiring  a 
demand  and  refusal  where  the  original  transaction  is 
void.  But  it  is  said  that  at  all  events  this  transaction  is 
no  more  than  a  voluntary  preference  of  a  creditor  by  a 
person  in  contemplation  of  bankruptcy,  and  that  the 
delivery  of  goods  for  that  purpose  (unless  it  be  an  act  of 
bankruptcy)  is  a  transaction  voidable  only  at  the  option 
of  the  assignees,  and  that  consequently  they  cannot 
maintain  trover  without  a  demand  and  refusal,  according 
to  the  case  of  Newnham  v.  Stevenson  (i).  In  that  case 
it  was  said,  in  the  judgment  of  the  Court  of  Common 
Pleas  and  Exchequer  Chamber  (although  not  strictly 

(«)  4  Burr.  2477. 

(b)  10  Com,  B,  713  ;  and  SUvemon  ▼.  Newnham,  13  C.  B.  285. 
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the  point  decided),  that>  if  goods  are  delivered  by  way  of 
fraudulent  preference,  the  property  vests  in  the  trans-  " 
feree,  subject  to  be  divested  by  the  assignees  at  their 
election,  so  that  they  must  make  a  demand  before  they 
can  sue,  and  then  their  title  will  not  operate  by  relation, 
but  only  from  the  demand  made.  I  have  been  unable 
to  discover  the  authority  upon  which  that  statement  of 
the  law  is  founded.  It  appears  to  be  rather  at  variance 
with  the  decision  in  Rust  v.  Cooper  (a)^  which  treated 
such  a  transaction  as  void :  but,  assuming  it  to  be  correct, 
it  does  not  in  my  judgment  follow  that  a  rule  laid  down 
by  the  courts  as  to  a  matter,  not  in  terms  prohibited  by 
the  bankruptcy  laws,  but  which  was  deemed  to  be 
contrary  to  the  spirit  and  policy  of  those  laws,  can  be 
considered  to  govern  the  construction  to  be  put  upon 
the  express  words  of  an  Act  of  Parliament.  There  is, 
however,  a  decision  of  the  Court  of  Common  Pleas, 
Brook  V.  Mitchell  {b)y  which  is  supposed  to  be  a  direct 
authority  for  saying  that  in  such  a  case  as  the  present 
trover  cannot  be  maintained :  and,  if  that  is  to  be  fol- 
lowed in  this  case,  it  is  unnecessary  to  inquire  about  a 
a  demand  and  refusal.  The  declaration  was  upon  the 
possession  of  the  bankrupt,  and  a  conversion  by  the 
defendants  before  the  bankruptcy.  It  appeared,  by 
the  pleadings,  that  the  bankrupt  had  given  the  de- 
fendant a  warrant  of  attorney,  which  was  not  filed 
within  twenty  one  days  after  its  execution,  and  upon 
which  judgment  was  not  signed,  nor  execution  issued, 
until  after  that  time;  but  execution  was  issued  and 
executed  before  the  bankruptcy.  The  case  was 
argued   on   demurrer;   and    the    Court,   after    taking 
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1856.       remedy  when  the  goods  have  been  sold  to  an  action  for 

BiLUTBK     ^^^  money,  and  so  excluding  an  action  of  trover.     In 

YouNo       ^^^"7  case  within  this  section   the   sheriff  must  be   a 

party;  and  it  may  well  be  that  the  provision  in  question 

"^'"aad^"  ^'    ^^  inserted  with  a  view  to  exempt  him  from  liability  as 

Sir  w.  Maufe,  ^  wrong  docr  for  the  mere  act  of  seizure,  a  position  in 
which  it  is  evidently  desirable  that  he  should  not  be 
placed,  though  it  may  be  unavoidable  in  some  cases. 
The  present  case  depends  upon  a  very  different  enactment 
from  that  of  stat.  3  G.  4.  c.  39.  Statute  I  &  2  Vict. 
c.  110.  s.  59.  is  directed  to  frauds  by  the  insolvent,  not 
the  creditor,  and  to  all  kinds  of  conveyance  or  disposi- 
tion of  his  property,  not  to  executions  only.  The  sheriflf 
may  or  may  not  be  a  party  in  carrying  the  fraudulent 
purpose  into  effect.  The  frauds  intended  to  be  dealt 
with  are  of  so  general  a  nature  that  it  would  not  be  pos- 
sible, at  least  it  would  be  very  difficult,  to  point  out  a 
particular  or  appropriate  remedy  in  every  case :  accord- 
ingly, no  specific  remedy  is  given  for  money  or  goods ; 
the  transaction  is  declared  void ;  and  the  consequences 
are  left  to  be  determined  by  the  general  law  applicable 
to  fraudulent  and  void  transactions.  In  the  judgment 
in  Brook  v.  Mitchell  (a),  as  reported  in  6  Bingham^s  New 
Cases^  it  is  expressly  stated  that  the  plaintiff's  remedy,  if 
any,  is  under  the  statute  for  money  had  and  received, 
or  a  special  action.  In  this  I  entirely  agree,  and  think 
the  case  rightly  decided  on  that  ground,  inasmuch  as  it 
appears  to  me  that  the  true  construction  of  stat.  3  6r.  4. 
c.  39.,  and  that  on  which  the  Court  proceeded  in  Brook 
V.  Mitchell {a)i  is  that  the  warrant  of  attorney,  if  not  duly 
filed,  shall  be  void,  so  as  to 'give  the  assignees  a  right 
to  "recover  back  and  receive"  "the  moneys  levied  or 

(a)  6  New  Ca.  349. 
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effects  seized,"  that  is,  to  have  the  one  or  the  other  1856. 
according  to  the  circumstances  of  the  case ;  so  that,  if  the  Biluter 
sheriff  have  sold  the  goods  and  paid  over  the  money  to  yovsq. 
the  judgment  creditor  before  notice  of  the  assignee's 
title,  he  will  be  liable  to  no  action,  but  the  creditor  will  ^^ ' 
be  liable  to  refund  the  money,  and  may  be  compelled  to  ^"  ^'  ^^"^* 
do  so  by  an  action  for  money  had  and  received.  If  the 
sheriff  have  the  goods  in  his  possession  he  will  be  bound 
to  give  them  to  the  assignees  on  demand ;  or  if  he  refuses 
or  sells  them  he  will  be  liable  in  detinue  or  trover. 
In  conformity  with  this  view,  in  the  case  of  Biffin  v. 
Yorke(a\  the  money  levied  by  the  sheriff  under  a  war- 
rant of  attorney,  not  duly  filed  and  paid  by  him  to  the 
execution  creditor  before  the  insolvency,  was  recovered 
by  the  assignees  in  an  action  of  debt  against  the  execu- 
tion  creditor  for  money  had  and  received ;  and  in  JDUIan 
V.  Edwards  {h)^  which  was  also  a  case  of  a  warrant  of 
attorney  not  duly  filed  under  stat  3  G.  4.  c.  39.,  where 
the  sheriff,  after  the  bankruptcy,  refused  to  give  up  the 
goods  seized  to  the  assignees  who  demanded  them,  and 
afterwards  sold  them,  the  assignees  recovered  in  trover 
against  the  sheriff.  It  is  said,  in  the  judgment  in  Brook 
v.  Mitchell(c\  "  Upon  no  legal  construction,  therefore, 
can  the  allegation  be  supported  that  there  was  any 
wrongful  conversion  before  the  bankruptcy."  If  this 
language  is  merely  intended  to  shew  that  the  assignees, 
in  that  case,  had  not  stood  in  the  situation  of  persons 
deriving  a  right  to  sue  in  trover,  for  the  bankrupt,  in 
respect  of  a  right  to  such  action  vested  in  him  before  his 
bankruptcy,  there  is  no  reason  to  dispute  it;  but,  if  it  is 
to  be  understood,  as  it  must  be  to  be  applicable  to  the 

(a)  bM.^G.  428.  (6)  2  Af .  ^  P.  550. 

(e)  6  New  Ca.  349. 
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1856.  present  case,  that  an  aiction  of  trover  can  never  be  main- 
BiLUTEB  ^°^^  by  assignees  unless  where  the  bankrupt  could 
maintain  it,  I  do  not  agree  with  it :  it  is  contrary  to  the 
case  o{  Jackson  v.  Thomps(m{a\  and,  I  think,  reason  and 
'^*^"aiid '  ^'  prii^ciple*  Where  the  goods  of  the  bankrupt  are  appro- 
Sir  w.  Mauie,  prfated  by  the  defendant,  without  any  right  or  pretence, 
or  without  any  which  the  assignees  may  not  treat  as  null 
and  void,  the  assignees,  as  it  seems  to  me,  are  wronged 
by  such  conversion,  and  that  they  accurately  stated  their 
wrong  in  alleging  that  the  defendant  took  the  goods  of 
the  bankrupt  or  insolvent  and  converted  them  to  his  own 
use.  It  may  be  observed  that  in  the  above  mentioned 
case  of  Jackson  v.  7Tiompson{a)  the  assignees  recovered 
in  trover  against  the  defendant,  who  held  under  a  deed 
fraudulent  within  sect  59  of  stat.  1  &  2  Vict  c.  110.  In 
that  case  no  doubt  was  entertained  that  the  action  of 
trover  did  lie;  nor  was  any  demand  and  refusal  contended 
to  be  necessary.  I  am  of  opinion,  therefore,  that  the 
judgment  for  the  plaintiff  ought  to  be  affirmed. 

I  have  only  further  to  add  that  I  have,  by  the  permis- 
sion of  my  brother  Sir  William  Maule^  read  the  judg- 
ment which  he  had  prepared  to  deliver  in  this  case, 
because  I  was  unwilling  that  the  parties  should  lose 
the  weight  of  his  very  high  authority,  and  because  he 
expresses,  far  better  than  I  could  do,  the  reasons  which 
have  led  him  to  arrive  at  the  same  conclusion  as  myself. 

Judgment  affirmed. 

(a)  2  Q.  B.  887. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Faithful    Cboft   against   Benjamin    Lumley,  wkdmia^, 

.  Fcftmar^  20th. 

Lord  Waed,  and  Sixteen  others. 

This  case  is  reported,  together  with  the  case  in  the 
Queen's  Bench,  SE.tfB.  682. 


Hilton  against  Eckbrslby.  /^oth*^' 

18S5.] 

A  CTION  on  a  bond  for  500/.,  of  which  plaintiff  was  A  bond  was 
obligee  and  defendant  obligor.  eighteen  per- 

lons,  in  which 
each  obligor 
was  dewribed  as  a  cotton  spinner  of  W.  or  of  ff.,  and  by  which  each  was  bound  to  plaintiff 
in  a  separate  sum  of  500/.  The  condition  recited  that  the  obligors  were  respectively  owners 
of  spinning  mills  in  Jf.  and  ff,,  and  employed  in  them  many  work  people;  that  there  were 
societies  and  combinations  among  divers  persons,  whereby  persons,  otherwise  willing  to  be 
employed,  were  deterred  by  fear  of  social  persecution  and  other  injuries  from  hiring  them- 
selves to  work,  and  whereby  the  legal  controul  of  the  obligors  of  their  property  was  injuriously 
ittterfered  with ;  that  these  combinations  were  sustained  bv  funds  arbitrarily  levied  and  extorted 
by  way  of  tax  or  rate  on  the  persons  employed  by  and  receiving  wages  from  the  obligors ; 
and,  in  the  opinion  of  the  obligors,  it  had  become  necessary  to  take  measures  for  vindicating 
tbeir  legal  rights  to  the  controul  of  their  property,  which  would  also  best  sustain  the  rights 
of  the  labourer  to  the  free  disposal  of  his  skill  and  industry :  therefore  the  obligors  had 
agreed  to  carry  on  their  works,  in  regard  to  the  amount  of  wages,  the  times  of  the  engage- 
ment of  workpeople,  the  hour  of  work,  the  suspending  of  work,  and  the  general  discipline 
and  manaj^ment  of  their  works,  in  conformity  to  law,  for  twelve  calendar  months,  in  con- 
formity with  the  resolutions  of  a  majority  of  the  obligors  present  at  any  meeting  to  be 
convened :  that,  for  the  purpose  of  carrying  the  agreement  into  effect,  the  obligors  entered 
into  the  bond :  and  the  condition  was  that,  if  the  obligors,  for  twelve  calendar  months, 
should  carry  on,  or  wholly  or  partially  suspend  carrying  on,  their  works,  in  regard  to  the 
matters  aforesaid,  in  conformity  with  the  resolutions  of  a  majority  of  the  obligors  present  at 
a  meeting  to  be  held  as  mentioned,  then  the  bond,  as  to  each  person  so  performing,  to  bo 
void ;  aiM  the  davs,  place  and  other  tnrcumstances  of  the  proposed  meetin|f  were  set  out ; 
the  obligor  to  bold  the  money  recovered  in  trust  for  all  the  obligors ;  with  power  for  a 
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[1855.]         The  plea  set  out  the  bond,  whereby  William  Johnson^ 

Hilton      ^^  Wigan  in  the  county  of  Lanccuter,  cotton  spinner, 

Nathaniel   Eckeraley   (defendant),   cotton   spinner  and 

manufacturer,   and   eleven   others,   each    described    as 

oWigora  pre-  *  cotton  spinner  or  spinster,  and  one  also  as  manufacturer, 

t'heVbiigor''  all  of  Wigan  aforesaid,  and  five  others,  each  described 

from  perform.   ^  cotton   spinner,   all   of  Hindley   in    the    county   of 

An  action     Lancaster,  were  respectively  and   separately  bound   to 
being  brought  ^  ^  .  , 

on  tbis  bond      Caleb  Hilton  (plaintiflF),  of  Wigan  aforesaid,  attorney  at 

tbe  obliffors,  law,  in  500/.,  subject  to  the  following  condition. 

setout^bo*  «*  Whereas    the    above    bounden    William    Johnson^ 

du'ionSd''""  Nathaniel  Echersley,"*  &c.  (naming  the  eighteen  obli- 

alleged^at^  gors),  "are  respectively  owners  or  occupiers  of  mills 

consideration  j^^d  premises  in    Wigan  and    the   neighbourhood,   in 

except  as  ap-  '^  ^  ° 

peared  by  the  the  county  of  Lancaster^  for  the  spinning  and  manu- 
On  demurrer  facturing  of  cotton,  yam  and  cloth,  and  employ  therein 
^Hclf,by  many  workpeople  and  servants;  and  whereas  there  are 
C°J.  and  certain  societies,  or  combinations,  or  implied  arrange- 
^^^""^01116  ™c"ts,  or  understood  agreements,  subsisting  in  the  said 
^'•^  » *^**  county  amongst  divers  persons,  whereby  persons  other- 
void  as  being  wise  willing   to   be  employed   in   the  said   works  are 

in  restraint  of  ^  ,  ,     ^  ..         .  ,  .  , 

trade ;  and  deterred,  by  a  reasonable  fear  of  social  persecution  and 
■'^vciTrnQ.B.  other  injuries,  from  hirng  themselves  to  work  in  the 
^^'judgment  ^^^^  establishments,  and  whereby  the  legal  control  and 
^db^Cham-  management  of  the  said  obligors  (a)  of  their  property 
^^'  and  establishments  are  injuriously  interfered  with ;  and 

whereas  the  said  combinations  are  sustained  by  funds 
arbitrarily  levied  and  extorted  by  way  of  tax  or  rate 
upon  the  persons  employed  by  the  same  obligors  re- 
spectively, and  receiving  wages  from  them ;  and  it  hath 

(a)  Throughout  the  condition,  the  word  "  obligees*'  was  written  instead 
of  *<  obligors.**  The  plea  set  out  the  condition  as  it  was  written,  but  no 
point  was  made  in  consequence  of  this  mistake,  the  case  being  argued  as 
if  the  condition  had  been  correctly  written ;  and  the  text  is  corrected 
accordingly. 
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become  necessary  in  the  opinion  of  the  said  obligors  to  [1855.] 
take  measures  for  vindicating  their  legal  rights  to  the  uivtos 
controul  and  management  of  their  own  property;  which 
will  also  best  sustain  the  rights  of  the  labourer  to  the  free 
disposal  of  his  skill  and  industry :  and  therefore  the  said 
several  obligors  have  screed  to  carry  on  their  said  works, 
in  regard  to  the  amount  of  wages  to  be  paid  to  persons  em- 
ployed therein,  and  the  times  or  periods  of  the  engagement 
of  workpeople,  and  the  hours  of  work,  and  the  suspend* 
ing  of  work,  and  the  general  discipline  and  management 
of  their  said  works  and  establishments  in  conformity  to 
law,  for  the  period  of  twelve  calendar  months  from  the 
date  of  the  above  written  bond,  in  conformity  with  the 
resolution  of  a  majority  of  the  said  obligors  present  at 
any  meeting  to  be  convened  as  hereinafter  mentioned: 
and,  for  the  purpose  of  carrying  the  said  agreement 
into  effect,  the  said  obligors  have  entered  into  the  above 
written  bond  or  obligation,  conditioned  as  hereinafter 
mentioned:  Now  the  condition  of  the  above  written 
bond  or  obligation  is  such  that,  if  the  said  several 
obligors,  and  their  respective  partners  in  the  business 
carried  on  at  the  said  works,  shall,  for  the  period  of 
twelve  calendar  months  from  the  date  of  the  above 
written  bond  or  obligation,  carry  on  and  conduct,  or 
wholly  or  partially  suspend  the  carrying  on  of,  their 
said  works  and  establishments,  in  regard  to  the  several 
matters  aforesaid,  in  conformity  with  the  resolutions  in 
that  behalf  of  a  majority  of  the  said  obligors  present  at 
a  meeting  to  be  held  as  hereinafter  mentioned,  then  the 
above  written  bond  or  obligation,  in  regard  only  of  the 
persons  respectively  so  performing  this  condition,  shall, 
as  to  the  sum  of  500/.,  in  which  he  is  bound,  become 
void,  or  otherwise  the  same  to  remain  in  full  force. 
VOL.  VI.  E  B.   &  n- 
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[1855.]      to  take  measures  for  vindicating  their  legal  rights  to  the 
jji^^^^      controul  and  management  of  their  own  property,  which 
^-  would  also  best  sustain  the  rights  of  the  labourer  to  the 

rnar.w.  o 

free  disposal  of  his  skill  and  industry ;  and  therefore  the 
Crompton  J.  g^j^j  several  obligors  had  agreed  to  carry  on  their  said 
works,  in  regard  to  the  amount  of  wages  to  be  paid  to 
persons  employed  therein,  and  the  times  or  periods  of 
the  engagement  of  work-people,  and  the  hours  of  work, 
and  the  suspending  of  work,  and  the  general  discipline 
and  management  of  their  said  works  and  establishment, 
in  conformity  to  law,  for  the  period  of  twelve  calendar 
months  from  the  date  of  the  above  vnitten  bond,  in 
conformity  with  the  resolutions  of  a  majority  of  the 
said  obligors  present  at  any  meeting  to  be  convened; 
and  after  reciting  that,  for  the  purpose  of  carrying  the 
said  agreement  into  effect,  the  said  obligors  entered  into 
the  above  written  bond :  the  condition  of  the  obligation 
was  declared  to  be  that,  if  the  said  several  obligors  and 
their  respective  partners  should,  for  twelve  calendar 
months  from  the  date  of  the  bond,  carry  on  and  con- 
duct, or  wholly  or  partially  suspend  the  carrying  on  of, 
their  said  works  and  establishments  in  regard  to  the 
several  matters  aforesfud  in  conformity  with  the  resolu- 
tions in  that  behalf  of  a  majority  of  the  said  obligors 
present  at  a  meeting  to  be  held  as  mentioned  in  the 
agreement,  then  the  above  written  bond,  in  regard  only 
of  the  persons  respectively  so  performing  this  condition, 
should,  as  to  the  sum  of  500L  in  which  he  was  bound, 
become  void ;  or  otherwise  the  same  to  remain  in  full 
force.  The  condition  then  proceeded  to  state  the  days 
and  place  of  meeting,  and  that  all  resolutions  agreed  to 
by  a  majority  of  the  obligors  present  should  be  deemed 
the  resolutions  of  the  said  meeting,  and  that  every 
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meeting  so  held  should  be  held  to  be  a  meeting  within 
the  meaning  of  the  above  written  condition :  also  that 
the  plaintiff  should  hold  all  moneys  recovered  by  him 
in  trust  for  all  the  obligors,  &c. :  provided  that  the  bond 
should  not  be  put  in  suit  without  the  consent  of  a 
majority  of  the  obligors  present  at  a  meeting :  provided, 
also,  that  it  should  be  lawful  for  a  majority  of  the  said 
obligors  present  to  pass  a  resolution  releasing  the  said 
obligors  respectively  from  the  performance  of  the  said 
condition.  The  plea  then  stated  that,  except  as  it  ap- 
peared by  the  condition,  there  was  no  consideration  for 
the  execution  of  the  bond  by  the  defendant ;  and  that 
the  bond  was  in  restraint  of  trade,  illegal  and  void. 

The  pluntiff  having  demurred  to  this  plea,  the  de- 
murrer was  aigued  before  us  in  the  course  of  last 
Baiter  Term.  And  the  question  for  our  consideration 
is,  Whether  a  bond  of  this  nature  can  be  enforced  at  law. 

I  am  of  opinion  that  the  bond  is  void,  as  being 
against  public  policy.  I  think  that  combinations  like 
that  disclosed  in  the  pleadings  in  this  case  were  illegal 
and  indictable  at  common  law,  as  tending  directly  to 
impede  and  interfere  with  the  free  course  of  trade  and 
manufiu:ture.  The  precedents  of  indictments  for  com- 
binations of  two  or  more  persons  to  raise  wages,  and 
for  other  offences  of  this  nature,  which  were  all  framed 
on  the  common  law  and  not  under  any  of  the  statutes 
on  the  subject,  sufficiently  shew  what  the  common  law 
was  in  this  respect.  In  Rex  v.  Mawbey  (a)  Gro9e  J. 
assumed  the  illegality  of  such  combinations  as  well 
known  law.  Combinations  of  this  nature,  whether  on 
the  part  of  the  workmen  to  increase,  or  of  the  mastery 
to  lower,  wages  were  equally  illegal. 

(a)  6  r.  R,  619.  636. 
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By  recent  enactments,  carefully  worded,  combinations 
to  raise  or  lower  the  rate  of  wages,  and  to  regulate  the 
hours  of  labour,  are  made  no  longer  punishable.  But 
these  enactments  do  not  make  such  combinations  legal 
agreements  in  the  sense  that  the  breach  of  them  can 
be  enforced  at  law;  and  still  less  do  they  apply  to 
make  enforceable  at  law  an  agreement,  not  being  a  mere 
stipulation  among  the  parties  themselves  which  any  one 
might  withdraw  jSx)m  at  his  pleasure,  but  binding  and 
tying  themselves  up,  under  a  penalty,  to  close  their 
works  if  a  majority  of  a  particular  body  shall  dictate  to 
them  so  to  do.  I  think  this  bond  void,  as  being  in 
restraint  of  the  freedom  of  trade,  and  from  its  mis- 
chievous and  dangerous  tendency,  pointed  out  in  the 
argument,  with  respect  to  strikes  and  combinations. 
The  general  principle  of  contracts  in  restraint  of  trade 
being  void  is  perfectly  well  established :  and  this  case 
does  not  appear  to  me  to  fall  within  any  of  the  excep- 
tions and  relaxations  which  have  been  allowed  as  to  that 
principle. 

Most  of  such  cases  have  occurred  where  one  party 
has  sold  a  trade  or  profession  to  another,  or  where  one 
party  has  learned  the  trade  and  its  secrets  from  the  other, 
and  where,  on  such  considerations,  stipulations  have 
been  entered  into  whereby  the  one  party  undertakes 
not  to  exercise  the  trade  or  profession  within  reasonable 
limits  as  to  time  and  distance.  In  the  present  case,  the 
agreement  is  that,  in  a  certain  event,  all  the  parties 
contracting  are  to  close  their  works.  And  the  con- 
sideration of  the  promise  of  each  is  the  promise  of  the 
others  likewise  to  close  their  works.  So  that  the  public 
are  not  recompensed  for  the  ceasing  of  one  party  by  the 
other  parties  being  able  to  carry  on  their  trade  with 
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increased  facilities.  It  is,  I  believe,  the  first  case  where  [1855.] 
the  mutually  abstaining  from  trade  has  been  the  con-  Hn^ 
sideratioQ  for  a  bond  of  this  nature.    The  case  of  a    _     ^- 

ECKERBLEY. 

bond,  whereby  a  number  of  persons,  who  manifestly 
appear  to  constitute  a  great  body  of  master  manufacturers,  ^«w"f^<>»  •^« 
mutually  bind  themselves  to  close  their  works  at  the  will 
of  the  majority  present  at  a  meeting,  and  whether  or  no 
they  individually  think  it  right  or  desirable  so  to  do, 
seems  to  me  entirely  beyond  any  relaxation  that  has 
ever  been  made  of  the  general  rule  applicable  to  agree- 
ments in  restraint  of  trade.  Here,  instead  of  the 
arrangement  being  that  one  party  shall  not  carry  on 
trade  in  order  that  another  may  do  it  more  advan- 
tageously, the  object  is  that  all  shall  close  as  a  means 
of  compulsion  against  the  workmen. 

One  of  the  most  objectionable  parts  of  this  bond  is 
that  it  takes  away  the  fireedom  of  action  of  the  indi- 
vidual to  carry  on  the  trade,  and  to  open  and  close  his 
works  according  as  it  may  be  for  his  interest  or  that  of 
the  public.  It  appears  to  me  obviously  mischievous 
that  the  parties  should  give  up  this  right  of  judging  for 
themselves,  and  place  themselves  and  their  trades  under 
the  dictation  either  of  a  majority  or  of  a  committee  of 
delegates,  which  seems  the  same  in  principle. 

The  agreements  or  combinations  allowed,  or  rather 
rendered  not  punishable,  by  the  modem  Acts  of  Parlia- 
ment are  much  less  mischievous,  and  seem  less  contrary 
to  the  free  course  of  trade,  if  every  party  can  withdraw 
from  the  association  at  his  free  will  and  pleasure.  And 
it  is  accordingly  permitted  by  the  Legislature  that  either 
masters  or  workmen  may  join  in  agreeing  to  work  or  be 
worked  for  according  to  certain  rates  or  times.  At  least 
the  Legislature  has  sanctioned  this,  so  far  as  to  prevent 
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[1855.]  ite  being  punishable.  But,  as  soon  as  the  party  agrees 
Hi^j^Q^  to  bind  himself  by  penalties  to  give  up  his  right  of 
EcKERSLEv  '^^^"°g  fr^™  8"ch  combination,  that  freedom  of  trade 
which  it  is  the  policy  of  the  law  to  protect  seems 
QromptoH  J.  djrectly  interfered  with.  Suppose,  in  the  present  case, 
that  the  workmen  agree  to  proper  and  reasonable  terms, 
and  that  the  majority  still  insist  on  closing :  the  indi- 
vidual obligor  is  bound  to  shut  up  his  own  mill,  and  to 
be  in  effect  a  party  to  the  closing  of  seventeen  others, 
although  he  is  perfectly  satisfied  that  in  doing  so  he  is 
acting  contrary  to  his  own  interests,  as  well  as  to  the 
interests  of  the  workmen,  the  trade  and  the  public. 

The  same  observation  applies  to  the  case  of  the  work- 
men themselves.  If  this  bond  is  legal,  in  the  sense  of 
being  enforceable  at  law,  a  promise  on  the  part  of  any 
individual  workman  not  to  retire  from  the  strike,  or  to 
pay  a  weekly  subscription  to  it,  or  to  pay  a  penalty  if 
he  went  to  work  without  the  leave  of  the  majority  of  a 
meeting,  or  disobeyed  the  dictation  of  the  delegates, 
would  be  binding  upon  him:  and  no  workman  would 
be  able  to  free  himself  from  the  tyranny  of  such  dicta- 
tion, whatever  might  be  the  state  of  his  family,  however 
reasonable  he  might  think  the  offer  of  his  masters  as  to 
wages,  and  although  he  might  be  perfectly  satisfied,  in 
his  own  mind,  that  the  longer  continuance  of  the  strike 
was  ruining  himself,  his  family  and  his  fellow  workmen, 
and  was  doing  incalculable  injury  to  the  public. 

It  is  said,  indeed,  that  the  object  of  the  bond  is  to 
defend  the  parties,  and  to  enable  them  to  meet  the  com- 
bination of  workpeople.  But  I  think  that  agreements 
of  this  nature,  on  the  one  side  or  other,  or  both,  really 
tend  to  prolong  the  mischief:  and,  however  right  it 
may  be  that  the  masters  or  workmen  should  respectively 
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stand  by  and  assist  each  other  in  resisting  what  they       [1855.] 
consider  unfidr  demands,  yet  that  the  giving  up  their       jj^j^^^^j^ 
individual  right  of  judging  and  acting  for  themselves  in    ^^^^^^^y 
matters  so  greatly  affecting  the  public  is  mischievous 
and  dangerous  in  the  extreme.     I  think  it  not  to  be    ^^^^^"'^P^*  • 
endured  that  majorities  and  delegates,  of  workmen  or 
masters,  should  in  effect  be  allowed  to  legislate  upon 
questions  immediately  affecting  the  happiness  of  the 
working  classes  and  the  prosperity  of  the  trade  and 
commerce  of  the  whole  nation. 

If  agreements  like  the  present  were  enforceable  at  law, 
I  see  no  reason  why  (as  observed  by  Mr.  MeUish)  they 
should  not  be  enforceable  in  equity:  and  our  Courts  of 
Equity  might  be  called  upon  to  injoin  masters  against 
opening  their  mills,  or  workmen  from  going  to  work  or 
discontinuing  a  strike ;  whilst  our  county  courts  would 
have  to  make  decrees  for  the  contributions  to  strikes,  or 
to  enforce  penalties  from  workmen  who  have  felt  it  their 
duty  to  resume  employment 

It  was  contended,  on  the  part  of  the  plaintiff,  by  Mr. 
CowUng^  that  some  part  of  this  agreement  might  be 
good,  and  that  the  bond,  with  reference  to  such  part, 
would  not  be  invalid.  But  I  think  that  the  illegality 
pervades  the  whole  agreement,  and  that,  part  of  the 
consideration  of  the  bond  being  that  the  works  should 
be  closed  according  to  the  dictation  of  the  majority,  the 
whole  instrument  is  illegal,  even  if  part  of  the  engage- 
ment of  each  obligor  were  held  according  to  Mr. 
Cowling's  argument  to  be  legal 

I  am  clearly  of  opinion  that  the  whole  instrument  is 
tainted  with  illegality;  and  I  therefore  think  that  our 
judgment  ought  to  be  given  for  the  defendant. 
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[1855.]  Erle  J.     The  question,  whether  the  bond  declared 

Hilton  on  is  void,  is  raised  under  the  circumstances  appearing 
EcKBESLBY.  '^^  ^^^  couditiou  :  which  recites  that  the  obligors  are 
manufacturers  in  fVtgan  and  Hindley,  and  that  com- 
binations of  workmen,  preventing  free  labour  by  fear  of 
social  persecution,  injuriously  interfere  with  the  manage- 
ment of  their  manufactories ;  and  that  these  combinations 
are  sustained  by  funds  extracted  from  workmen  employed 
by  the  obligors ;  and  that  measures  are  necessary  to  pro- 
tect as  well  the  obligors  in  the  free  management  of  their 
capital  as  the  workmen  in  the  free  disposal  of  their 
labour:  wherefore  the  obligors  have  agreed,  in  regard  to 
the  amount  of  wages,  the  periods  of  engagement,  the  hours 
of  work,  and  the  general  management  of  their  establish- 
ments, to  act  in  conformity  with  the  lawful  resolutions 
of  a  majority  of  the  obligors  present  at  a  meeting ;  and 
declares  that  the  bond  shall  be  void  if  this  agreement  is 
performed.  The  masters  have  thus  contracted  to  co- 
operate for  the  protection  of  their  interests  against 
injurious  results  from  existing  combinations  of  workmen. 
It  was  contended  that  this  agreement  was  unlawful, 
on  account  of  being  in  restraint  of  trade.  But,  accord- 
ing to  the  recital,  the  purpose  of  the  agreement  and  its 
tendency  was  for  the  advancement  of  trade.  The 
workmen,  by  combining  not  to  work  for  one  master 
while  they  are  supported  by  wages  from  the  others, 
may  ruin  each  separately :  and,  unless  the  masters  can 
protect  themselves  more  effectually  than  by  indictment, 
there  is  danger  of  the  trade  being  destroyed  and  the 
capital  being  removed  from  the  neighbourhood  or  from 
the  country  to  a  more  secure  place.  Also,  as  the  agree- 
ment is  to  act  in  conformity  with  the  resolutions  of  the 
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majority,  and  those  resolutions  may  require  the  business      [1855.] 

to  be  carried  on  to  the  fullest  possible  extent,  the  agree-      Hilton 

ment  ought  not  to  be  held  void  as  in  restraint  of  trade    eckebsley.  i 

unless  it  was  shewn  by  averment  that  it  do  so  operate. 

Even  if  the  agreement  was  construed  to  be  in  restraint 
of  trade  because  it  interfered  with  the  free  will  of  the 
masters  in  their  management,  still  it  does  not  follow 
that  it  is  illegal ;  as  agreements  in  restraint  of  trade  are 
legal  if  required  for  the  protection  of  the  lawful  interests 
of  the  contracting  parties.  Thus,  masters  may  contract 
to  restrain  their  servants  and  apprentices  from  trade  in  a 
certain  neighbourhood.  So  also  the  purchaser  of  the 
good  will  of  a  business  may  restrain  the  vendor  from 
trading  within  a  certain  area :  and  the  landlord  of  a 
house  may  restrain  his  lessee  from  trade  therein,  if  it 
would  be  likely  to  lower  the  value  of  the  property. 
The  right  to  agree  for  a  restraint  of  trade  on  account 
of  the  protection  of  a  lawful  interest  is  fully  explained 
in  Hitchcock  v.  Coker{a)  and  Mallan  v.  May(b).  In  the 
present  case  the  obligors  are  shewn  by  the  recital  to 
have  an  important  interest,  for  the  protection  of  which 
this  s^reement  was  necessary;  and  there  is  no  reason 
for  saying  that  the  restraint  was  greater  than  was 
required  for  that  protection. 

The  opinion  that  this  agreement  is  valid  at  common 
law  derives  confirmation  from  a  consideration  of  the 
statute  law.  The  Legislature,  by  various  statutes,  from 
the  reign  of  Ed.  1  to  that  of  G.  4,  prohibited  agree- 
ments,  either  of  masters  or  of  workmen,  for  the  purpose 
either  of  lowering  or  raising  wages,  or  of  altering  hours, 
or  otherwise  affecting  their  mutual  relations.     These 

(a)  6A,^E,  438.  {h)  \\  M.  ^  W.  653. 
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[1855].  agreements  were  by  some  statutes  enacted  to  be,  and  by 
5]^[5roN  others  declared  to  be,  illegal ;  and  the  parties  entering 
into  them  were  liable  to  punishment.  By  stat  6  G.  4. 
c.  129.  an  entire  change  of  the  law  was  made.  By 
sect.  2  all  the  statutes  prohibiting  such  agreements  are 
enumerated  and  absolutely  repealed.  By  sect  3  future 
prohibition  is  confined  to  endeavours,  by  force,  threats, 
intimidation,  molestation  or  obstruction,  to  affect  wages 
or  hours,  which  are  made  illegal  and  punishable :  and, 
by  sects.  4  and  5,  it  is  declared  that  neither  masters 
nor  workmen  shall  be  punishable  for  any  agreements 
in  respect  of  wages  or  hours  unless  they  infHnge  the 
prohibitions  in  the  3d  section. 

Since  this  statute,  such  agreements  as  the  prestent,  if 
illegal,  must  be  made  so  by  the  common  law.  But  no 
principle  or  decided  case  has  been  adduced  shewing  such 
to  have  been  the  law  before  these  statutes  passed :  and 
it  seems  to  me  that  the  Legislature  intended  by  this 
statute  to  make  all  agreements  to  which  it  relates  legal, 
if  not  comprised  within  the  section  of  prohibition ;  the 
statute  repealing,  as  well  the  clauses  of  former  statutes 
which  render  these  agreements  illegal,  as  those  that  made 
them  punishable. 

The  Judges,  in  expounding  this  statute,  have  used 
language  denoting  that  in  their  opinion  the  agreements 
either  of  masters  or  of  workmen  respecting  wages  or 
hours  are  legal :  and,  if  an  agreement  is  legal,  it  follows 
that  it  may  be  enforced  by  law.  I  refer  to  the  charge  of 
Tindal  C.  J.  in  Regina  v.  Harris  (a),  and  the  summing  up 
of  Rolfe  B.  in  K  v.  Jones  and  others  (i),  and  of  Erie  J.  in 

(aj  Car.  ^  M,  661,  note  (a). 

(6)  Qtt.  Regina  7.  StUby^  note  (a)  to  Rowlands*  Case,  2  Den.  C. 
a  R,  384. 
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Regina  v.  JRawlands  (a),  with  the  judgment  of  Patteson  J.      [1855.] 
thereon  in  Rowland^  Case  (6),  hilton 

Considerations  of  policy  confirm  this  view  of  the  law.  It  Eckkmley. 
is  supposed  that  attempts  to  affect  wages  by  intimidation 
would  be  more  rare,  and  that  the  misery  resulting  from 
strikes  would  be  diminished,  if  it  was  held  that  no 
agreements  for  the  purpose  of  affecting  wages  or  hours 
should  be  enforced  by  the  law.  But  it  seems  to  me  that 
the  opposite  effect  would  result.  If  all  such  agreements 
were  excluded  from  the  law,  I  assume  that  they  would 
still  be  made ;  because  they  were  frequently  made,  even 
when  prohibited  under  severe  penalties,  and  are  now  in 
constant  course :  and  the  Legislature  probably  thought 
them  irrepressible  by  prohibition.  Then,  if,  when  made, 
they  cannot  be  enforced  by  law,  the  parties  making  them 
resort  to  social  persecutions,  fear  and  force  for  their 
enforcement:  and,  as  the  controul,  where  law  is  excluded, 
frequently  devolves  upon  men  either  unprincipled  or  ill 
informed,  greater  misery  is  caused  by  the  controul  of 
such  leaders  than  would  arise  from  the  sanctions  of  the 
law.  K  the  agreements  could  be  enforced  by  law,  they 
would  be  made  with  a  knowledge  of  rights  and  liabili- 
ties: and  the  enforcement  of  them  would  be  within  the 
limits  of  the  law,  and  for  the  most  part  free  from  pur- 
poseless eviL  If  the  law  protected  them,  it  would  be 
for  the  law  to  decide  whether  they  were  in  restraint  of 
trade  beyond  what  was  required  for  the  protection  of 
any  lawful  interest ;  and,  if  so,  to  declare  them  void  for 
the  excess.     While,  on  the  other  -hand,  if  they  should 


(a)  17  Q.  B.  671.  686.  note  (6)  ;  2  Den.  C.  C.  A.  388»  note(a>. 
(&)  1  Den,  C.  C.  R.  389,  note  (a). 


62  [trinity  vacation. 

[1855.]      be  valid,  they  would  be  enforced  only  as  far  as  they 
Hilton       ^^^e  judged  to  be  reasonable. 
EcKERSLEY.        Therefore,  in  my  opinion,  judgment  should  be  for  the 
plaintiff 

Lord  Lord  Campbell  C.  J,  (a\   I  concur  with  my  brother 

Campbell  C.  J.  ^    ' 

Crompton  in  thinking  that  there  ought  in  this  case  to 
be  judgment  for  the  defendant.  And,  agreeing  with 
him  in  most  of  the  reasons  he  has  given  for  his  opinion, 
I  have  not  much  to  add  in  support  of  it 

But  I  am  not  prepared  to  say  that  the  combination 
which  has  been  entered  into  between  the  parties  to  this 
*  bond  would  be  illegal  at  common  law,  so  as  to  render 
them  liable  to  an  indictment  for  a  conspiracy.  Such  a 
doctrine  may  be  deduced  from  the  dictum  of  Grose  J.  in 
Rex  y.  Mawbey{b):  ''As  in  the  case  of  journeymen  con- 
spiring to  raise  their  wages :  each  may  insist  on  raising 
his  wages,  if  he  can ;  but  if  several  meet  for  the  same 
purpose,  it  is  illegal,  and  the  parties  may  be  indicted  for 
a  conspiracy."  Other  loose  expressions  may  be  found 
in  the  books  to  the  same  effect :  and,  if  the  matter  were 
doubtful,  an  argument  might  be  drawn  from  some  of  the 
language  of  the  statutes  respecting  combinations.  But 
I  cannot  bring  myself  to  believe,  without  authority  much 
more  cogent,  that,  if  two  workmen  who  sincerely  believe 
their  wages  to  be  inadequate  should  meet  and  agree  that 
they  would  not  work  unless  their  wages  were  raised, 
without  designing  or  contemplating  violence  or  any 
illegal  means  for  gaining  their  object,  they  would  be 
guilty  of  a  misdemeanor  and  liable  to  be  punished  by 

(a)  This  judgment  was  read  by  CrampUm  J. 
(6)  6  r.  R,  636. 
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fine  and  imprisoninint.     The  object  is  not  illegal ;  and  [1865.] 
therefore,  if  no  illegal  means  are  to  be  used,  there  is  no       hilton 

indictoble  conspiracy.     Wages  may  be  unreasonably  low  eckebbley. 
or  unreasonably  high:  and  I  cannot  understand  why  in 

_  Lord 

the  one  case  workmen  can  be  considered  as  guilty  of  CampbeU C.J. 
a  crime  in  trying  by  lawful  means  to  raise  them,  or 
masters  in  the  other  can  be  considered  guilty  of  a  crime 
in  trying  by  lawful  means  to  lower  them. 

Nor  can  I  say  that  there  is  any  statutable  enactment 
which  goes  the  full  length  of  rendering  this  bond  illegal 
and  void.  The  3d  section  of  stat.  6  G.  4.  c.  129.  comes 
veiy  near  it,  and  shews  the  great  dislike  of  the  Legisla- 
ture to  such  proceedings.  For  it  is  thereby  enacted  that, 
"i(  any  person  shall  use  or  employ  violence  to  the  person 
or  property  of  another,  or  threats  or  intimidation,  or  shall 
molest  or  in  any  way  obstruct  another  for  the  purpose  of 
forcing  or  inducing  such  person  to  belong  to  any  club  or 
association,  or  to  contribiite  to  any  common  fund,  or  to  pay 
any  fine  or  penalty,  or  on  account  of  his  not  belonging  to 
any  particular  club  or  association,  or  not  having  contributed 
or  having  refused  to  contribute  to  any  common  fund,  or  to 
pay  any  fine  or  penalty,  or  on  account  of  his  not  having 
complied  'or  of  his  refusing  to  comply  with  any  rules, 
orders,  resolutions  or  regulations"  '*to  regulate  the  mode 
of  carrying  on  any  manufacture,  trade  or  business,  or  the 
management  thereof,"  every  person  so  offending  may  be 
imprisoned  and  kept  to  hard  labour  for  three  calendar 
months.  If  suing  upon  such  a  bond  could  be  considered 
as  molesting  or  obstructing  the  obligor  within  the  meaning 
of  this  section,  the  bond  would  be  illegal  and  void.  But 
the  molestation  and  obstruction  here  contemplated  would 
probably  be  considered  to  be  an  unlawful  act  of  the  same 
kind  with  those  specifically  described. 
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[1855.]         I  am  therefore  obliged  to  bring^he  bond  within  the 

Hilton      category  of  written  instraments  which  are  not  avoided 

EcKEMLBY.    "^y  positive  statute,  and  are  not  so  far  illegal  at  common 

law  as  that  the  firaminir  of  them  is  a  criminal  offence, 

Lord 

Campuach  but  which  cannot  be  enforced  by  action,  being  con- 
sidered void  as  against  public  policy.  I  enter  upon  such 
considerations  with  much  reluctance,  and  with  great 
apprehension,  when  I  think  how  different  generations 
of  Judges,  and  different  Judges  of  the  same  generation, 
have  differed  in  opinion  upon  questions  of  political 
economy  and  other  topics  connected  with  the  adjudica- 
tion of  such  cases.  And  I  cannot  help  thinking  that, 
where  there  is  no  illegality  in  bonds  and  other  instru* 
ments  at  common  law,  it  would  have  been  better  that 
our  Courts  of  Justice  had  been  required  to  give  effect  to 
them  unless  where  they  are  avoided  by  Act  of  Parliament 
By  following  a  different  course,  the  boundary  between 
Judge  made  law  and  statute  made  law  is  very  difficult  to 
be  discovered.  But  there  certainly  is  a  laiige  class  of 
decisions,  which  will  be  found  collected  in  the  report  of 
the  recent  Bridgewater  Case  in  the  House  of  Lords  (a), 
to  the  effect  that,  if  a  contract  or  a  will  is,  in  the  opinion 
of  the  Judges  before  whom  it  comes  in  suit,  clearly  con- 
trary to  public  policy,  so  that  by  giving  effect  to  it  the 
interests  of  the  public  would  be  prejudiced,  it  is  to  be 
adjudged  void. 

When  I  look  at  this  bond,  I  have  no  hesitation  in 
concluding  that  the  association  which  it  establishes  ought 
not  to  be  permitted,  and  that  the  enforcing  of  the  bond 
will  produce  public  mischief.  I  therefore  feel  compelled, 
as  a  Judge,  to  say  that  it  is  void.     The  object  of  the 

(o)  Egtrton  v.  Earl  Browniow,  A  H.  L  Ca.  \, 


XVm,  VICTORIA.]  65 

association  of  the  master  manufacturers  of  H^an  is  [1855.] 
very  laudable,  to  put  down  an  illegal  association  of  the  hilton 
workmen  the  funds  of  which  are  arbitrarily  levied  by  eckbrslby. 
extortion,  and  to  protect  the  just  rights  of  the  toasters 
which  have  been  infringed.  But  the  means  sought  to  be  campbdi  C.  J. 
employed  are  such  as  I  think  the  law  will  not  sanction. 
There  are  agreements  which,  although  to  a  certain 
d^ree  in  restraint  of  trade  and  of  the  free  action  of 
individuals,  may  be  enforced  by  action :  but  I  am  not 
aware  of  any  contract,  so  far  in  restraint  of  trade  and  of 
the  free  action  of  individuals  as  this  bond,  to  which 
Courts  of  justice  have  given  effect.  I  do  not  think  that 
anj  averment  is  necessary  as  to  what  has  been  done 
under  it,  or  as  to  any  mischiefs  which  it  has  actually 
produced.  We  are  to  consider  what  may  be  done  under 
it,  and  what  mischiefs  may  thus  arise.  All  the  master 
manufacturers  in  a  large  district  are  obliged  for  a  twelve- 
month to  carry  on  their  trade  in  the  manner  in  which  a 
majority  of  them  may  direct;  and  during  that  time  they 
may  all  be  compelled  entirely  to  shut  up  their  manufac-* 
tories  and  to  dismiss  their  men:  they  are  obliged  to 
contribute  to  the  funds  of  the  association,  and  cannot 
withdraw  from  it  although  they  may  think  that  its 
object  has  been  effectually  gained,  or  however  much 
they  may  disapprove  of  its  proceedings.  If  such  an 
association  is  good  for  such  a  district,  it  would  be  equally 
good  for  the  whole  county  of  iMncaster,  or  for  the  whole 
realm  of  England.  And,  if  the  will  of  a  majority  may 
be  the  rule  of  action  for  all  who  are  associated,  so  may 
the  will  of  a  single  individual  Again,  there  must  be 
entire  reciprocity  between  liberty  to  the  masters  and 
liberty  to  the  men :  and  it  seems  to  me  that  a  decision 
in  favour  of  this  bond  would  establish  a  principle  upon 
vou  yi.  F  B.  &  B. 
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[1856.]      which  the  fantastic  and  mischievous  notion  of  a  **  Labour 

Hilton      Parliament"  might  be  realized  for  regulating  the  wages 

EcKBMLEY.    *"^d  the  houiB  of  labour  in  every  branch  of  trade  all  over 

the  empire.     The  most  disastrous  consequences  would 

Can^Mi  C.  J.  foUow  to  mssters  and  to  men,  and  to  the  whole  community. 

I  should  have  been  much  better  pleased  if  a  clear  rule 

had  been  expressly  laid  down  to  me  by  the  Legislature: 

but,  being  required  to  form  and  to  act  upon  my  own 

opinion,  I  am  bound  to  say  that  I  think  this  bond  is 

contrary  to  public  policy,  and  that  we  ought  to  give 

judgment  for  the  defendant. 

Judgment  for  defendant. 


F^S'ioth.        IN  THE  EXCHEQUER  CHAMBER. 

The  plaintiff  below  alleged  error  in  the  above  judg- 
ment   The  defendant  denied  the  allegation. 

The  case  was  aigued  in  last  Michaelmas  Term  (a)  and 
Vacation  (&). 

CowUng^  for  the  party  alleging  error  (plaintiff  below). 
The  plea  containing  no  averment  of  feet,  but  relying  on 
what  appears  upon  the  face  of  the  bond  and  condition 
as  set  out,  the  facts  recited  must  be  assumed  to  be  true. 
It  does  not  appear  that  the  obligors  comprehend  all  the  * 
cotton  manufacturers  in  the  neighbourhood  of  Wigan 
and  Hindley.     It  is  shewn  that  the  association  is  purely 

(a)  Novtmbtr  16tb,  1855.  Before  WOKamM,  Crowder  ind  WUki  Js., 
and  Parkt,  Aidenon  and  Ftatt  Bs. 

(6)  November  29\h,  1855.    Before  the  same  Jodget,  and  CrtttweU  J. 
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defensive,  and  that  its  object  is  to  liberate  the  trade  from  jg^e. 
a  controul  by  a  combination  of  workmen.  Such  an  ^^^^^^ 
object)  at  any  rate,  is  not  merely  legal  but  praiseworthy. 
That,  it  is  true,  would  not  constitute  a  defence  of  the 
proceeding  if  the  object  were  to  be  furthered  by  illegal 
means.  But  no  such  means  appear.  The  number  of 
the  obligors  is  eighteen;  but  the  obligation  is  not  less 
legal  than  it  would  be  if  there  were  only  three.  Nor 
can  any  objection  be  urged  against  the  duration  of  the 
obligation  for  twelve  months  which  would  not  be  valid 
if  it  were  to  last  only  for  three.  It  is  not,  properly 
speaking,  a  bond  in  restraint  of  trade :  there  b  no  agree- 
ment either  to  give  up  or  to  suspend  trade :  that  could 
have  been  done  without  any  agreement  The  trade  is 
already  suspended  or  checked;  and  the  agreement  is 
entered  into  for  the  purpose  of  enabling  it  to  go  on 
freely.  [Aldersan  B.  If  the  agreement  had  merely  the 
efiect  of  closing  all  the  mills  when  there  was  a  strike 
against  a  single  mill,  that  should  be  shewn:  all  that 
appears  is  that  the  steps  to  be  taken  were  at  the  discre- 
tion of  the  majority.]  The  majority  even  of  the  obligors 
could  not,  under  this  agreement,  suspend  the  trade  for 
more  than  a  few  months.  Nor  is  it  to  be  necessarily 
inferred  that  any  suspension  will  take  place  at  alL 
[Alderson  B.  Do  you  say  that,  if  there  were  no  combi- 
nation among  the  workmen,  this  association  would  be 
l^al?  If  not,  can  one  illegality  cure  another?]  An 
illegal  act  may  well  render  that  legal  which  would  be 
otherwise  illegal,  just  as  a  poison  may  act  as  an  antidote 
to  another  poison.  [Aldersan  B.  May  you  poison 
another  because  he  means  to  poison  you?]  What  acts 
medicinally  is  no  poison  at  all.  The  plea  of  son  assault 
demesne  is  a  good  answer  to  an  action  for  an  assault, 

F  2 
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185f>.       because  a  blow  struck  in  pure  self  defence  is  not  a  bat- 
Hilton       ^^^7'     '*  appears  that  CrampUm  J.  was  much  impressed 
Kck/'  by  the  circumstance  that  every  obligor  here  gives  up 

his  private  judgment  in  deference  to  that  of  the  majority. 
But  why  should  he  not  ?  He  could  not  if,  by  his  doing  so, 
trade  was  restredned :  but  the  contrary  appears  on  this 
record.  The  association  is  for  doing  away  with  that 
restraint  of  trade  which  would  otherwise  be  affected  by 
the  combined  workmen  coercing  the  single  employers  in 
succession.  A  joint  resistance  to  this  can  be  secured 
only  by  union ;  and  it  is  essential  to  an  union  that  it 
should  be  governed  by  the  discretion  of  the  majority. 
A  partnership  is  guided  by  the  will  of  the  majority  of 
partners.  The  public  benefit  is  more  likely  to  be  secured 
by  the  government  of  a  majority  than  by  that  of  a  mino- 
rity. In  MaUan  v.  May  (a),  where  the  covenant  was  held 
partly  good,  and  partly  bad  as  being  in  restraint  of  trade, 
the  Court  said  that  circumstances  may  exclude  the  pre- 
sumption that  a  partial  restraint  of  trade  is  bad;  adding: 
'*  If  there  are  circumstances  recited  in  the  instrument, 
(or  probably  if  they  appear  by  averment),  it  is  for  the 
(^ourt  to  determine  whether  the  contract  be  a  fair 
and  reasonable  one  or  not ;  and  the  test  appears  to  be, 
whether  it  be  prejudicial  or  not  to  the  public  interest, 
for  it  is  on  grounds  of  public  policy  alone  that  these 
contracts  are  supported  or  avoided."  The  same  doctrine 
may  be  collected  from  Egerton  v.  Earl  BrawrUow(b)  and 
is  laid  down  in  Mitchel  v.  Iteytiolds{c),  In  the  instance 
of  trading  guilds,  the  majority  had  the  controul.  [^AUer- 
son  B.  They  were  founded  by  the  Crown.]  Not  inva- 
riably;  there  were  voluntary  guilds.     And  there  are 

(a)  11  M.  ^  r.  053.  (6)  4  H.  L.  Co.  1. 

(«)  I  P.  Wma.  186.  See  note  to  S.  C,  I  Smith'i  Lea.  Ca,  301  (4tb  cd.). 
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many  instaoces  of  associations  acting  with  a  public  1866. 
object,  in  which  the  majority  governs.  Such  is  the  Stock  uilton 
Exchange  Committee.  Of  course  the  plaintiff  does  not  £cK£]kBLBY. 
contend  that  the  mere  fact  that  the  contract  is  not  crimi- 
nal is  sufficient  to  shew  that  it  may  be  enforced  in  law. 
[Alder$aH  B.  Suppose  a  set  of  manu&ctorers  entered 
into  a  bond  conditioned  for  keeping  their  mills  closed 
during  the  prevalence  of  cholera.]  That  could  not  be 
illegal  [Alderion  B.  Suppose  the  condition  were  for 
obeying  the  regulations  of  a  sanitary  committee  ?]  Why 
should  that  not  be  done?  There  can  be  no  prejudice 
to  public  interests  from  the  selection  of  a  competent 
directing  authority.  Joint  owners  of  a  ship  ordinarily 
contract  for  the  employment  of  the  ship  according  to  the 
will  of  the  majority.  Parties  may  agree  to  be  bound  by 
the  award  of  an  arbitrator  or  the  certificate  of  an  engineer ; 
and  the  agreement  will  be  enforced.  CrompUm  J.  ap- 
pears to  have  considered  that  this  is  in  the  nature  of 
a  combination  to  lower  wages ;  but  it  is  in  fact  a  com- 
bination for  putting  down  a  strike.  The  language  of 
Grote  J.  in  Bex  v.  Mawbey  (a)  has  been  referred  to.  But, 
when  that  case  was  before  the  Court,  the  law  was  not 
as  it  is  now:  the  Legislature  had  in  numerous  instances 
fixed  the  rate  of  wages:  a  combination  for  the  purpose 
of  raising  wages  was  then  illegal;  Rex  v.  Journey- 
men  Tailors  of  Cambridge  {b).  In  stat.  23  Ed.  3.  cc.  1., 
2.,  3.,  are  found  early  restraints  of  this  kind;  a  later 
act,  Stat  6  EKz.  c  4.  s.  15.,  which  was  before  the  Court  in 
Rex  V.  Hvlcott  (c),  was  repealed  by  stat  63  G.  3.  c.  40  (d> 
Numbers  of  similar  statutes  are  repealed  by  stats.  5  G.  4. 
c.  95.  and  6  G.  4.  c.  129.     The  modern  policy  of  the 

(a)  6  7.  il.  636.  (fr)  8  Mod.  11.  (e)  6  7.  A.  583. 

(<i)  Other  cUoim  were  repeiUed  by  stat.  64  (?.  3.  c.  96. 
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1856.  Legislature  may  be  collected  irom  a  speech  of  Mr. 
hJ^^^JJ  HusAisson,  made  at  the  time  when  the  matter  was 
EcKEBBLBY.  ^^^^^  ^^^  consideratioD  of  a  committee  of  the  House 
of  Commons  (a).  The  object  has  certunly  been  to 
allow  of  combinations,  but  to  check  unjustifiable  dicta- 
tion. The  language  of  Rolfs  B.  in  Begina  v. 
Selsby(b),  and  of  Erk  J.  on  the  trial  of  Begina  v. 
Rowlands  (c),  asserts  the  legality  of  combinations  to 
raise  wages,  and  is  not  confined  to  the  question  of  the 
legal  criminality  of  such  combinations.  \Alderson  B. 
In  one  of  the  prohibitory  statutes,  39  &  40  G.  3.  c.  106. 
s.  1.,  the  contract  is  made  void:  that  is  rather  in  your 
favour,  as  shewing  that  the  contract  was  not  void  at 
common  law.  Crowder  J.  Was  there  any  necessity 
here  for  the  time  being  so  defined  that  it  might  continue 
after  the  combination  of  the  workmen  should  be  at  an 
end  7]  It  is  not  easy  to  say  when  a  combination  is  at  an 
end:  and, if  no  limit  were  named,  the  agreement  would 
be  objectionable  as  being  perpetual  [Alderson  B.  Could 
a  suit  be  maintained  against  a  workman,  in  a  county 
court,  for  breach  of  the  agreement  to  combine,  on  the 
ground  that  the  agreement  was  a  measure  of  defence 
against  a  combination  of  masters?]  The  judge  would 
decide,  as  matter  of  fact,  whether  it  was  a  defensive 
measure.  [Alderson  B.  Suppose  twenty  electors  enter 
into  a  bond  to  vote  for  a  particular  candidate,  on  the 
ground  that  there  is  a  similar  combination  in  favour  of 
the  opposite  candidate.]  That  is  a  breach  of  what  the 
law  considers  a  duty,  namely,  giving  a  firee  vote. 

(a)  IS  Mantard^i  Pariiamentary  DdxiieM,  AT.  S.  854, 6. 
(6)  Note  (a)  to  Rowlandt*  Case,  2  Den.  C.  C.  R.  384. 
(c)  Note  (6)  to  Reffina  v.  Rowlatub,  17  Q.  J9.  686;  2  Den.  C.  C.  R. 
388,  note  (o). 
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MeUUhy  contra.     The  quesdon  is,  not  whether  such  a       1866. 
contract  is  punishable  criminally,  but  whether  it  can  be      ^ou^ 
enforced.  Whether  it  operates  in  restraint  of  trade  must    eckebslby. 
be  determined,  not  from  the  object  of  the  transaction,  but 
from  the  eflPect  of  the  instrument  itself.    Every  stipulation 
in  the  condition  is  in  restraint  of  trade.     There  does  not 
appear  to  be  any  power  given  to  the  majority  enabling 
them  to  compel  an  obligor  to  keep  his  mill  open,  or  to 
give  wages  up  to  a  certain  amount ;   they  can  compel 
only  the  closing  of  the  mills  and  keeping  the  wages 
down.    That  construction  follows  from  the  recital  of  the 
supposed  evil  which  was  to  be  met.     There  is  no  con- 
sideration here  besides  the  mutual  restraint:  and  that 
distinguishes  this  from  all  the  cases  where  there  has 
been  an  independent  consideration ;  and  the  same  dis- 
tinction shews  that  analogies  drawn  from  contracts  of 
partnership  are    inapplicable.      If  this  agreement  be 
lawful  on  the  part  of  the  masters,  a  similar  counter 
agreement  would  be  lawftil  on  the  part  of  the  workmen. 
The  record  does  not  shew  that  the  workmen  have  com-    ^ 
bined  in  this  way.     What  the  ^  other  injuries"  are  does 
not  appear:  and  the  assertion  that  money  has  been 
arUtrarily  levied  and  extorted  is  too  vague.    The  plea 
of  son  assault  demesne  relies  upon  the  right  of  self 
defence.     [AUersan  R    It  sets  up  an  excuse  for  an  act; 
that  is  alL]    Assuming,  however,  that  an  exactly  similar 
combination  existed  among  the  workmen ;  it  would  be 
much  better  that  it  should  not  be  enforced  on  either  side 
than  that  it  should  be  enforced  on  both  sides.     Such 
contracts  are  entered  into  in  moments  of  irritation  and 
passion ;  and  it  is  very  important  that  parties  should  not 
be  bound  by  them.     Are  they  to  be  enforced  in  equity, 
by  a  decree  for  specific  performance  ?   [Parke  B.  Courts 
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1856.        ^^  equity  have  a  discretion  which  we  have  not]    The 
-  discretion  woold  be  exercised  only  on  the  supposition 
that  the  contract  wss  contrary  to  general  poUcy:  that 
supposition  is  enough  to  support  the  aigument  for  the 
defendant.    The  object  of  stat  6  (?.  4.  c  129.  was  to 
set  trade  and  work  firee;  and  it  is  with  that  view  entirely 
that  the  restrictive  statutes  are  repealed;  though  it  is 
remarkable  that  sect  2  assumes  2  stat  33  Ed.  1.  to  con- 
tain enactments  respecting  trade  or  workmen,  which  is 
not  the  fact     But  the  provisions  of  stat  6  (?•  4.  c.  129. 
go  no  further  than  to  exempt  the  combinations  there 
mentioned  from  punishment    Nor  is  there  any  refer- 
ence to  agreements  to  submit  to  the  direction  of  a 
majority.    The  doctrine  laid  down  in  MUchd  ▼•  Rey- 
nolds {a\  and  other  cases,  that  a  restraint  of  trade  may 
be  upheld  where  there  is  a  good  consideration  for  it,  is 
entirely  inapplicable  to  a  case  where  the  restraint  is  itself 
the  consideration.     That  a  contract  may  be  void,  as 
being  in  restraint  of  trade,  because,  though  properly 
limited  as  to  time,  it  is  not  limited  as  to  space,  appears 
from  Ward  v.  Byrne  (5).     The  Judges  must  determine 
whether  the  contract  is,  from  its  nature,  contrary  to 
public  poHcy,  as  in  JS^«rfofiv.JS'ar/J3rou7n&to(c).   \Parhe 
B.    Suppose  parties  entered  into  a  bond  not  to  cultivate 
their  land  otherwise  than  might  be  agreed  upon  at  a 
meeting  of  the  obligors;  or  not  to  many  without  leave 
of  the  majority].     Such  bonds  could  not  be  enforced. 
[Parke  B.     Covenants  against  marriage  are  discussed 
in  Low  V.  Peers  (rf).] 


(a)  I  p.  Wwu.  181.  (6)  5  AT.  ^  If.  548. 

(0  AH.I^Ca.  1. 

(<0  WamoCt  Notes,  364,  in  Exch.  Ch.,  aifinniog  the  jadgment  of 
K.  B.  in  Lowe  ?.  Peers,  4  Burr,  2225. 
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Ccwtingt  in  reply.     Since  Hitchcock  v.  Coher{a)  the        is56. 
notion,  that  the  contract  is  to  be  upheld  or  not  accord-       hilton 
ing  as  the  Court  thinks  the  consideration  adequate  or    s^j^^^^si^gy 
noty  has  been  exploded.     Cases  are  collected  in  note  (a) 
to  Htadoche  v.  BJacUawe  (b).     The  record  fully  shews 
a  combination  of  workmen  for  opposing  which  this 
contract  was  entered    into.     The    evils  su^ested  in 
the  aigument  on  the  other  side  arise,  not  from  such 
contracts  as  this,  but  from  the  combinations  which  it 
is  intended  to  obviate. 

Cur.  adv.  vult 

Aldbbson  B.  now  delivered   the  judgment  of  the 
Court. 

This  was  an  action  by  which  the  plaintiff  sought  to 
enforce  a  bond  against  the  defendant  The  condition 
of  the  bond  recited  that  the  defendant  and  seventeen 
other  obligors,  being  req)ectively  owners  and  occupiers 
of  mills  and  other  premises  in  Wigan  and  the  neigh- 
bourhood, carried  on  their  business  of  spinners  and 
weavers  of  cotton  yam  and  cloth,  and  employed  many 
workpeople  and  servants;  and  that  certain  societies  or 
combinations  subsisted  in  the  neighbourhood  amongst 
divers  persons,  whereby  persons  willing  to  be  employed 
were  deterred  by  a  reasonable  fear  of  social  persecution 
and  other  injuries  fcom  hiring  themselves  to  work  at  the 
said  estabUshments;  and  that  thereby  the  legal  controul 
of  the  obligors  over  their  property  and  establishments 
was  injuriously  interfered  with;  and  that  these  com- 
binations were  sustained  by  funds  arbitrarily  levied  and  .. 
extracted  from  the  workmen  employed  by  the  obligors 
and  receiving  wages  from  them;  and  that  it  was  neces- 

(a)  ^  A,^  E,  438.  (ft)  2  Wnu.  Saund,  156  a. 
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1856.  sary  to  take  measures  for  vindicating  their  legal  rights 
Hilton  '^  ^^  contTouI  and  management  of  their  own  property, 
EcKBosLBY.  ^^^^  would  faest  sustain  the  rights  of  the  labourer  to 
the  free  disposal  of  his  skill  and  industry :  and  that,  to 
effect  this,  the  obligors  had  agpreed  to  carry  on  their 
works  in  regard  to  the  amount  of  wages  to  the  labourer 
to  be  employed  therein,  and  the  times  and  periods  of 
the  engagements  of  workpeople,  and  the  hours  of  work, 
and  the  suspending  of  work,  and  the  general  discipline 
of  their  works  and  establishments  (in  conformity  to  law) 
for  the  period  of  twelve  months  from  the  date  of  the 
bond,  in  conformity  with  the  resolutions  of  a  majority  of 
the  said  obligors  present  at  any  meeting  to  be  convened 
as  therein  mentioned ;  and  that,  for  that  purpose,  they 
had  entered  into  the  bond ;  and  the  condition  of  the 
bond  was  therein  stated  to  be  that,  if  the  several 
obligors  and  their  partners  should  so  carry  on  their 
works  for  twelve  months  in  conformity  with  the  reso- 
lutions of  such  majority,  the  bond  as  to  500/1,  in  which 
each  was  to  be  bound,  should  be  void ;  otherwise  to  be 
in  full  effect  The  plea  concluded  with  an  averment  that, 
save  as  aforesaid,  there  was  no  consideration  for  execution 
of  the  bond  by  defendant;  and  that  the  bond  was  in 
restriction  of  trade,  and  illegal  and  void. 

To  this  plea  tKere  was  a  demurrer.  And,  on  its 
being  argued  before  the  Judges  of  the  Court  of  Queen's 
Bench,  the  majority  of  that  Court  gave  judgment  in 
favour  of  the  plea.  We  are  of  opinion  that  the  judg- 
ment was  right,  and  ought  to  be  affirmed. 

Tlie  question  is,  whether  this  is  a  bond  in  restraint  of 
trade:  and  we  think  it  is  so.  Prim&  facie,  it  is  the 
privilege  of  a  trader  in  a  free  country,  in  all  matters 
not  contrary  to  law,  to  regulate  his  own  mode  of  carry- 


▼. 
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ing  it  on  accordiDg  to  his  own  discretion  and  choice.  If  1856. 
the  law  has  in  any  matter  regulated  or  restrained  his  jq^ton 
mode  of  doing  this,  the  law  most  be  obeyed.  But  no 
power  short  of  the  general  law  ought  to  restrain  his  free 
discretion*  Now  here  the  obligors  to  this  bond  have 
clearly  put  themselves  into  a  situation  of  restraint 

First:  each  of  them  is  prevented  from  paying  any 
amount  of  wages  except  such  as  the  majority  may  fix, 
whatever  may  be  the  circumstances  of  the  work  to  be 
done  and  his  own  opinion  thereon.  Secondly,  they  can 
only  employ  persons  for  such  times  and  periods  as  the 
majority  may  fix  on,  however  much  the  minority  may 
deem  it  for  their  own  interest  to  do  otherwise.  The 
hours  of  work,  the  suspending  of  work,  partially  or 
altogether,  the  discipline  and  management  of  their 
establishment^  is  to  be  regulated  by  others  forming 
a  majority,  and  taken  firom  every  individual  mem- 
ber. And  all  this  for  a  fixed  period  of  twelve  months. 
All  these  are  surely  regulations  restraining  each  man's 
power  of  carrying  on  his  trade  according  to  hb  discretion, 
for  hb  own  best  advantage,  and  therefore  are  restraints 
on  trade  not  capable  of  being  legally  enforced. 

We  do  not  mean  to  say  that  they  are  illegal,  in  the 
sense  of  being  criminal  and  punishable.  The  case  does 
not  require  us ;  and  we  think  we  ought  not  to  express 
any  opinion  on  that  point. 

Bat  then  it  b  said  that  these  regulations,  otherwbe 
illegal,  are  prevented  from  being  so  considered  by  the 
circumstances  against  which  they  were  intended  to 
operate.  It  appears  that  a  counter  combination  exbted 
on  the  part  of  certain  workmen,  and  that  the  alleged 
object  of  thb  bond  was  to  counteract  this,  and  to  set 
the  willing  and  industrious  workmen  free  from  its 
powers.     But,  supposing  this  to  be  the  object,  and 
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1856.  ^^^  ^^  ^^7  c^GD  consider  it  as  laudable,  we  cannot 
5Jj^j;jJ  agree  that  it  is  laudable  or  right  to  use  such  means  of 
EcKKBBLBY  ^^^^tcraction.  The  maxim  vyvaria  nan  excusat  nffuriam 
is  a  sound  one,  both  in  common  sense  and  at  common 
law*  This  is  only  to  put  one  wrong  as  counterbalandng 
another  wrong,  to  place  the  industrious  workman  in  the 
fearful  situation  of  being  oppressed  by  a  majority  of 
masters  in  order  to  prevent  him  fix>m  being  oppressed 
by  a  majority  of  his  fellow  workmen.  And,  besides, 
here  it  is  to  be  observed  that  the  masters'  combination 
is  not  limited  to  the  duration  of  the  suggested  com- 
bination of  the  workmen.  It  is  to  last  for  twelve 
months  absolutely :  so  that,  if  the  combinations  assigned 
as  the  excuse  for  it  broke  up,  as  they  almost  always  do, 
in  a  short  period,  this  restraint  upon  the  obligors  would 
still  continue  in  force  after  the  object  against  which  it 
seems  to  have  been  directed  had  long  ceased  to  exist 

This  bond,  therefore,  if  not  altogether  illegal  and 
punishable,  is  framed -to  enforce  at  ail  events  a  con- 
tract by  which  the  obligors  agree  to  carry  on  their  trade, 
not  freely  as  they  ought  to  do,  but  in  conformity  to  the 
will  of  others;  and  this,  not  being  for  a  good  considera- 
tion, is  contrary  to  the  public  policy. 

We  see  no  way  of  avoiding  the  conclusion  that,  if  a 
bond  of  this  sort  between  masters  is  capable  of  being 
enforced  at  law,  an  agreement  to  the  same  effect  amongst 
workmen  must  be  equally  legal  and  enforceable :  and  so 
we  shall  be  giving  a  legal  effect  to  combinations  of  work- 
men for  the  purpose  of  raising  wages,  and  make  their 
strikes  capable  of  being  enforced  at  law.  We  think 
that  the  Legislature  have  been  contented  to  make  such 
strikes  not  punishable:  and  certiunly  they  never  con- 
templated them  as  being  the  subject  of  enforcement  by 
a  suit  at  law,  on  the  part  of  the  body  of  delegates. 
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against  any  workmen  who  might  have  been  seduced  by        1856. 
some  designing  person  to  sign  an   engagement  with       hilton 
penalty  to  continue  in  the  strike  as  Jong  as  a  majority    eckbrbley. 
were  for  holding  out 

We  think,  for  these  reasons,  that  the  judgment  of 
the  Court  of  Queen's  Bench  is  right  and  ought  to  be 
affirmed. 

Judgment  affirmed. 


RiCHABD  Pabkeb  aqaifist  The  Great  Western  Saturday, 

F<6nM/y23rd. 

Railway  Company. 

n|^HE  following   case  was  stated  without  pleadings,  BjipecUl 
under  the  Common  Law  Procedure  Act,  in  piur-  commmj  wm 

entitled  to 
charge  for 
goods  carried  on  tbeir  line  at  rates  not  eiceeding  certain  rates  per  ton.  Tbev  were  per- 
mitted  to  diarge  a  higher  rate  for  sniall  parcels  not  exceeding  600  lbs.  Weight,  provided 
that "  articles  sent  in  l«rge  aggregate  qvantities,  although  made  up  of  separate  parcels,  sach 
as  bags  of  sugar,  coffee,  meal,  and  the  Dke,  shall  not  be  aeemed  smatlparcels,  but  such  term 
shall  applj  only  to  single  parcels  in  separate  packages.**  Plaintiflf  a  carrier,  sent  to  the 
Coo^j  at  once  manj  packages,  all  consigned  to  one  consignee,  each  less  than  500  lbs., 
of  articles  of  nmilar  classes,  but  not  being  separate  packages  of  one  article.  The  Company 
charged  for  them  as  separate  parcels. 

Held,  that  they  were  Justified  in  so  doing ;  the  proviso  iq>pl^ing  only  to  articles  that  were 
of  such  a  nature  that  a  large  quantity  was  generally  made  up  m  separate  packages. 

The  plaintiff  also  sent  a  oarcel  ot  coffee  less  than  600 ids.  weight;  and  afterwards,  on 
the  same  day,  another  parcel  of  coffee,  both  consi^ed  to  himself,  and  for  the  same  train. 
When  the  urst  was  left,  notice  was  giTcn  that  plaintiff  probably  would  send  more ;  but  it  was 
not  reccifed  on  any  special  terms.    The  Company  charged  for  these  w  separate  parcels. 

Held,  that  they  were  justified  in  doing  so. 

The  Company  were  entitled  to  charge  a  certain  rate  "  for  all  cotton  and  other  wools,  drugs, 
and  manufactured  goods.**  Held  that  this  meant,  not  all  goods  on  which  human  skill  was 
employed,  but  those  articles  made  in  what  are  in  popular  language  called  manufactories. 

The  Companv  agreed  with  agents  to  collect  and  deliver  gOMs  for  them,  charging  the 
public  a  small  charge  for  doinff  so  in  addition  to  the  charge  for  conveyance  on  the  railway ; 
to  those  agents  the  Company  allowed  in  addition  a  sum  out  of  the  receipts  of  the  Company. 
The  plaintiff,  who  collected  and  delivered  his  own  parcels  but  was  charred  as  highly  as 
the  rest  of  the  public,  complained  that  in  effect  thu  arrangement  caused  his  goods  to  be 
charged  higher  than  those  sent  through  the  agents,  and  tnat  the  difference  was  an  over- 
charge, oj  their  Act  the  Company  were  to  charge  all  persons  equally  for  convevance,  but 
there  was  a  proviso  that  they  might  make  amements  as  to  the  collection  and  aelivory  of 
merchandise ;  and  there  was  an  ^pcal  given  oy  the  Act  to  the  Sessions  by  any  one  preju^ 
diced  iffainst  any  arrangement  giving  special  facilities  to  others. 

Held  that,  under  these  enactments,  the  agreement  with  the  agents,  against  which  there 
had  been  no  appeal,  did  not  render  the  charges  to  the  plaintiff  overcharges. 
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1856.       suance  of  an  order  of   Coleridge  J.    The  action  was 
p^jj^g^      commenced  on  the  12th  day  of  November  a.d.  1862. 
Great  ''^®  plaintiff  is  a  common  carrier,  having  his  principal 

i^OTEBN    place  of  business  at  Skinner  Street^  London.    For  many 
Companj.    years  he  has  been  in  the  habit  of  carrying  goods  for 
hire,  employing  for  that  purpose  the  defendants,  Hie 
Great  Western  Railway  Company ^  as  common  earners  to 
convey  the  goods  on  the  Great  Western  Railway  so  far  as 
was  convenient  to  him,  and  performing  the  parts  of  the 
journey  to  and  from  the  Company's  stations  by  his  own 
agents.     After  the  30th  June  a.i>.  1852,  divers  goods 
were  delivered   by  the  plaindff  to  the   Company  at 
stations  on  their  railway  to  be  carried  by  them  by  the 
goods  train.     The  goods  were  carried  accordingly,  and 
were  received  by  the  plaintiff  fix>m  the  Company  also  at 
one  of  their  stations,  and  were  his  own  goods,  or  goods 
which  he  was  employed  by  his  customers  to  carry  as  a 
common  carrier.     The  plaintiff  paid  the  Company  their 
charges  for  carrying  the  said  goods  on  the  said  railway 
under  protest;  and  the  plaintiff  has,  as  he  alleges,  been 
overcharged  by  the  Company  in  respect  of  such  goods: 
and  the  action  is  brought  to  recover  back  the  amount  of 
such  overcharges.    During  the  said  period  the  Company 
have  carried  goods  for  other  carriers,  besides  the  plaintiff, 
and  also  have  carried  goods  sent  to  them  for  carriage 
by  persons  not  carriers  by  trade.     The  Company  have 
always  found  and  provided  the  locomotive  power,  carri- 
ages and  trucks,  and  have  always  found  and  conducted 
the  carriages,  trucks  and  engines  used  on  the  railway 
for  the  carriage  of  passengers  and  goods,  and  loaded  and 
unloaded  the  goods,  with  the  assistance  of  plaintiff's  men, 
from  the  trucks,  and  covered  the  goods  on  the  trucks : 
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this  assistance  was  not  required  by  the  Company.  The 
persons  who  act  as  common  carriers  have  for  many  years 
found  it  necessaiy  for  their  business  to  employ  the 
Company  to  carry  for  them  on  their  railways. 

By  Stat  6  &6  fF.  A.  c.  cvii.  {a)  the  subscribers  were 
united  into  a  Company  for  making  such  railway  and  for 
other  purposes  therein  mentioned,  and  were  incorporated 
by  the  name  and  style  of  The  Cheat  Western  Raihoay 
Compcmy.    The  Act  contained  clauses  (sections  163  to 
169)  allowing  the  free  use  of  the  railways  to  all  persons 
on  paying  certain  tolls  specified  in  the  said  Act,  em- 
powering the  Company  to  provide  engines  for  propelling 
carriages  upon  the  railways,  and  to  receive  for  the  use 
of  the  said  engines  such  sums  as  the  Company  should 
think  proper  in  addition  to  the  said  tolls,  and  also 
empowering  the   said  Company  to  act  as  carriers  of 
passengers  and  goods,  supplying  the  locomotive  power, 
engine  and  carriages,  and  to  make  reasonable  charges 
for  so  doing,  but  as  to  passengers  restricted  to  Z\d.  per 
mile  per  passenger.    By  section  163  all  persons  are 
allowed  to  use  the  railway  on  conditions.    Section  171 : 
"That  it  shall  be  lawful  for  the  said  Company  from 
time  to  time  to  make  such  orders  for  fixing  and  by  such 
orders  to  fix  the  sum  to  be  chaiiged  by  the  said  Com- 
pany in  respect  of  small  parcels  (not  exceeding  5001b6« 
weight  each)  as  to  them  shall  seem  proper:  provided 
always,  that  the  provision  hereinbefore  contained  shall 
not  extend  to  articles,  matters,  or  things  sent  in  large 
aggregate  quantities,  although  made  up  of  separate  and 
distinct  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and 
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(a)  Local  and  personal,  pnblic :  "  For  making  a  railway  from  BtuUH  to 
joia  Tkt  Lemdom  atui  Birmingkam  Railway  near  Limdmh  to  be  called '  Tht 
Grmd  WuUm  RaUmay^*  with  branches  therefrom  to  the  towns  of  Bradford 
and  Jhnffbridffe  in  the  county  of  Tft/te." 
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the  like,  but  only  to  single  parcels  unconnected  with 
parcels  of  a  like  nature  which  may  be  sent  upon  the 
railway  at  the  same  time."  By  sect  172  and  173  cer- 
tain provisions  are  made  for  regulating  the  chaige  for 
short  distances,  and  for  fiuctional  parts  of  a  ton  or  mile ; 
and  by  sect  174  the  Company  were  empowered  to 
reduce  the  rate  and  tolb  by  the  Act  authorized,  and 
afterwards  from  time  to  time  to  raise  them,  so  that  they 
should  not  exceed  the  amount  by  the  Act  authorized. 
By  sect  175  provision  is  made  for  the  equal  chaiging  of 
the  said  rates  and  tolls,  which  provision  is  repealed  by 
Stat  7  &  8  Vict  c.  iii.  (a)  s.  48.  hereinafter  mentioned,  and 
new  provisions  made  instead  thereof  By  subsequent 
Acts  the  Company  were  authorized  to  alter  and  extend 
the  line  of  their  railway.  By  stat  2  &  3  Vict  c.  xxviL  (&), 
after  reciting  the  above  mentioned  Acts  of  Parliament, 
certain  provisions  were  by  the  24th  sect  made  for  the 
equal  charging  of  persons  using  the  said  railway :  this 
section  is  also  repealed  by  stat  7  &  8  Vict  c.  iiL  s.  48.,  and 
new  provisions  made  instead  thereof^  as  hereinafter  men* 
tioned.  Under  the  provisions  and  powers  contained  in 
the  said  and  subsequent  Acts  of  Parliament  T%e  Great 
We$tern  Railway  was  completed,  and  has  been  carried 
on  by  the  said  Company,  from  time  to  time,  down  to 
the  present  time,  in  respect  of  the  carriage  of  passengers 
and  goods  carried  on  and  over  the  said  railway  and  the 
variousstages  and  parts  thereo£    Stat  7  &  8  Vict  c.  iii.«. 48. 


(a)  Local  and  personal  public :  "  To  amend  the  Bereral  Acts  relating 
to  the  Grtat  Wettem,  the  CheHenhttm  and  Great  Wutem  Uniom,  and 
Oaford  Railways ;  to  amalgamate  the  two  last  mentioned  railways  with 
the  Grtat  Wettem  Railway ;  and  to  authorise  the  formation  of  additional 
works  at  Cheltenham  by  The  Great  Wettem  Railway  Companjf/* 

(6)  Local  and  personal,  public :  **  To  amend  the  Acts  relating  to  The 
Great  Wettem  Railway ;  and  to  raise  a  further  sum  of  money  for  the  pur- 
poses  of  the  said  undertaking.*' 
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repealed  stat.  5  &  6  fF.  4.  c.  cvii.  s.  175.     Sect.  49: 
'*That  all  tolls  for  the  use  of  the  said  Great  Western  ' 
Railway   (comprising  the  said  Cheltenham   and  Great 
Western  Union  Railway  and  the  said  Oxford  Railway, 
and  any  other  railway  belonging  or  under  lease  to  the 
said  Great  Western  Railway  Company^  shall  be  at  all 
times  charged  equally  to  all    persons,  and  after  the 
same  rate,  whether  per  mile  or  per  ton  per  mile,  or 
otherwise,  in  respect  of  all  passengers,  and  all  goods, 
animals,  or  carriages  of  a  like  description,  and  conveyed 
or  propelled  by  a  like  carriage  or  engine,  passing  along 
the  same  portion  of  and  over  the  same  distance  along  the 
said  railways  or  either  of  them ;  and  no  reduction  or 
advance  in  any  such  tolls  shall  be  made  either  directly 
or  indirectly  in  favour  of  or  against  any  particular  com- 
pany or  person."    Sect.  50:  "  That  it  shall  be  lawful  for 
the   said  Great  Western  Railway   Company^  whenever 
they  shall  act  as  carriers,  or  shall  provide  locomotive  or 
steam  power  or  carriages  for  the  conveyance  of  passen^' 
gers,  animals,  goods,  wares,  merchandize,  articles,  matters^ 
or  things,  to  chaige  for  such  locomotive  or  steam  power 
and  carriages  such  sum  (not  exceeding  the  sums  (if  any) 
limited  by  the  said  recited  acts  or  any  of  them),  and  that 
either  per  ton  or  per  mile,  or  by  bulk,  measure,  number, 
or  admeasurement,  or  by  fixed  charges,  as  they  shall 
think  expedient:  Provided  always,  that  in  whatever  way 
the  said  charges  are  made  they  shall  be  made  equally  to 
all  passengers  and  to  all  persons  in  respect  of  all  animala, 
and  of  all  goods,  wares,  merchandize,  articles,  matters, 
and  things  of  a  like  description  and  quantity,  and  con* 
veyed  in   or  propelled  by  a  like  carriage  or  engine, 
passing  only  over  the  same  portion  of  and  over  the  same 
VOU  VI.  G  E.   &  B. 
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distance  along  the  said  railways  or  either  of  them,  and 
under  the  like  circumstances;    and  no  reduction   or 
advance  in  any  of  such  chaises  shall  be  made  partially, 
either  directly  or  indirectly,  in  favour  of  or  against  any 
particular  company  or  person."     Sect.  61 :  "  That  in  all 
cases  where  the  said  Great  Western  Railway  Company 
are  entrusted  with  the  carriage  or  delivery  of  any  goods, 
wares,  merchandize,  or  parcels,  or  other  matters  or  things, 
it  shall  be  lawful  for  the  said  Company  to  enter  into  such 
arrangements  as  they  may  think  fit  with  all  or  any  of 
the  persons  to  whom  such  goods,  wares,  merchandize, 
parcels,  matters,  or  things  may  belong,  or  by  whom  the 
same  may  be  brought  or  sent  for  conveyance  on  the  said 
railway,  with  reference  to  the  warehousing,  assortment, 
weighing,  loading,  or  unloading,  risk  of  stowage,  and 
liability  to  alleged  pilferage  or  damage,  or  with  reference 
to  the  collection  and  delivery  of  such  goods,  or  with 
reference  to  any  other  special  facilities  or  accommoda- 
tions afforded  to  or  by  the  said  parties  in  reference  to 
such  goods,  wares,  merchandize,  parcels,  matters,  or 
things,  and  upon  such  terms  and  conditions  as  the  Com- 
pany and  such  parties  respectively  may  be  willing  to 
accept  and  abide  by ;  and  it  shall  also  be  lawful  for  the 
said  Company  to  enter  into  and  make  such  arrangements 
as  they  may  see  fit  with  any  company  or  person  with 
regard  to  the  collection  or  delivery  of  such  goods,  wares, 
merchandize,  parcels,  matters,  and   things,  and  upon 
such  terms  and  conditions  as  the  Company  and  the 
parties  to  such  arrangements  respectively  may  be  willing 
to  accept  and  abide  by :  provided  always,  that  if  it  shall 
be  considered  by  any  such  person  making  use  of  the 
said  railway  that  the  said  Company  have  to  his  prejudice 
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accorded  any  special  facilities  to  any  other  such  persons 
which  they  are  unwilling  to  accord  to  him,  then  and  in 
such  case  it  shall  be  lawful  for  the  party  so  conceiving 
himself  to  be  so  aggrieved  to  appeal  to  the  Court  of 
Quarter  Sessions  of  the  county  or  one  of  the  counties  in 
which  such  &cilities  are  accorded ;  and  the  said  Court 
shall  have  power  and  are  hereby  required,  on  such  appli- 
cation (of  which  fourteen  days'  notice  shall  be  given  to 
the  Company),  to  appoint  a  barrister  of  not  less  than 
seven  years  standing,  or  some  other  competent  person 
not  interested  in  or  connected  with  the  railway  or  the 
party  with  whom  any  such  dispute  shall  arise,  to  inquire 
into  the  matter  in  difference,  and  the  person  so  to  be 
appointed  shall  have  power  to  call  before  him  and  to 
examine  aU  persons  whose  evidence  may  be  considered 
necessary  to  the  inquiry,  and  to  require  the  productions 
of  all  books,  papers,  and  writings  which  he  may  deem 
requisite  or  which  ought  to  be  produced  for  the  elucida- 
tion of  the  matter  referred  to  him ;  and  on  the  report  of 
such  person  it  shall  be  lawful  for  the  said  Court  to  order 
ttid  require  the  said  Company  to  admit  the  party  making 
such  appeal  to  the  enjoyment  of  the  same  facilities  which 
may  at  the  time  be  granted  by  the  Company  to  other 
such  persons  under  the  like  circumstances,  unless  it 
shall  be  proved  to  the  satis&ction  of  the  person  making 
such  inquiry  that  any  wilful  fraud  or  contravention  of 
agreement  with  th^  Company  has  been  committed  by  the 
party  making  such  appeal,  and  the  said  Company  shall 
in  all  things  conform  to  and  abide  by  the  order  which 
may  be  so  made  by  the  said  Court  upon  due  considera- 
tion of  the  circumstances  under  which  and  the  extent  to 
which  such  fraud  or  contravention  may  have  been  carried 
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on  by  such  party."  Stat  10  &  11  Vict  c.  cxlix/(a) 
contains  enactments  regulating  the  tolls  and  charges 
which  might  be  taken  by  The  Great  Western  Railway 
Company.  Sect  13  prescribes  the  tolls  which  The  Great 
Western  Railway  Company  might  demand  for  the  use  of 
the  Great  Western  Railway,  or  of  the  Birmingham^  WoU 
verhampton  and  Dudley  Railway,  in  respect  of  passengers, 
cattle  and  goods.  Sect.  14  prescribes  the  tolls  which 
The  Great  Western  Railway  Company  might  demand  for 
the  use  of  engines  for  propelling  the  carriages  of  other 
pcu'ties  on  the  said  railways.  Sect  15  enacted  that  the 
maximum  rates  of  charge  to  be  made  by  TTie  Great 
Western  Railway  Company  for  the  conveyance  of  pas* 
sengers,  cattle,  goods,  &c.,  along  the  said  railways,  as 
aforesaid,  including  the  tolls  for  the  use  of  the  said  rail- 
ways, and  waggons,  and  trucks,  and  locomotive  power, 
and  every  expense  incidental  to  such  conveyance,  except 
a  reasonable  sum  for  loading,  covering  and  unloading  of 
goods,  and  for  delivery,  and  for  collection,  and  any  other 
service  incidental  to  the  business  or  duty  of  a  carrier, 
when  such  services  or  any  of  them  were  or  was  per- 
formed by  the  said  Company,  which  should  not  exceed 
the  sums  therein  specified  and  set  forth.  The  16th, 
17th,  22nd  and  23rd  sects,  contain  provisions  as  to  the 
tolls  and  charges.  By  subsequent  statutes  the  purchase 
of  The  Birmingham  and  Oxford  Junction  Railway  and 
TTie  Birmingham,  Wolverhampton  and  Dudley  Railway 
by  The  Great  Western  Railway  Company  was  authorized ; 


(a)  Local  and  personal,  pablic:  ••For  enabling  The  Birmingham, 
Wolverhampton,  and  Dudley  Raiboay  Company  to  purchase  lands  for  addi- 
tional  sUtion  room  at  Birmingham^  and  for  authorising  the  sale  of  the 
undertaking  of  the  said  Company  to  The  Great  Weatem  Railway  Company," 
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but  no  transfer  was  to  be  made  to  The  Great  Western 
RaUway  Compaq  until  their  tolls  and   charges  were 
redaced  as  therein  provided.     These  reduced  tolls  and 
chaiges  were  afterwards  fixed  by  stat  10  &  11   Vict 
c.  cczzvi,  (a):  and  it  is  admitted  that  they  came  into 
operation  on  and  after  November  Ist,  a.d.  1852,  but  not 
before.     Sect  47  of  this  Act  sets  forth  the  tolls  which 
The  Great  Western  Railway  Company  might  demand 
and  receive  in  respect  of  the  use  of  the  Great  Western 
railway,  and  the  branch  railways  by  the  Act  authorized 
to  be  made,  by  parties  using  the  same  either  with  their 
own  carriages  and  engines  employed  by  them  thereon,  or 
with  their  own  engines  only  (in  cases  where  The  Great 
Western  RaUway  Company  as  thereinafter  provided  might 
consent  to  supply  carriages)  (6).    Sect.  48  enacts  that  the 
toll  which  The  Great  Western  Railway  Company  might 
demand  for  the  use  of  engines  for  propelling  the  carriages 
of  other  parties  on  the  said  railways  should  not  exceed 
one  penny  per  mile  for  each  passenger  or  animal,  or  for 
each  ton  of  goods  or  other  articles,  in  addition  to  the 
several  other  tolls  or  sums  by  that  Act  authorized  to  be 
taken  for  the  use  of  the  said  railways.  Sect  49  sets  forth 
the  maximum  rates  of  charge  to  be  made  by  the  Company 
for  the  conveyance  of  goods  along  the  said  railways, 
including  the  tolls  for  the  use  of  the  said  railways  and 
waggons  or  trucks  and  locomotive  power,  and  every 
expence  incidental  to  such  conveyance,  except  a  reason- 
able  sum  for  loading,  covering  and  unloading  of  goods, 
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(a)  Local  and  personal,  public :  "  For  making  branch  railways  from 
the  Grtai  Wutem  railway  to  Henby  and  to  Radsiock ;  to  widen  certain 
portions  of  the  Great  WuUm  railway ;  to  enable  The  Great  Weatern 
RaUway  Company  to  purchase  or  amalgamate  with  the  Birmingham, 
Woherhampton,  and  Dudley  railway,  and  to  purchase  the  Wycomibe  and 
Great  WeUtm  and  Uxhridge  railways ;  and  for  other  purposes." 
(6)  The  rate  for  "manufactured  goods"  is  specified  :  see  post,  p.  107. 
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and  for  delivery,  and  collection,  and  any  other  services 
incidental  to  the  business  or  duty  of  a  carrier  where  such 
services  are  performed  by  the  Company  (a).  Sect  50 
regulates  the  amount  of  charge  where  the  distance 
exceeds  fifteen  and  fifty  miles.  Sect  51  sets  out  the 
tolls  and  charges  authorized  by  the  Act;  and  sect  53 
sets  out  the  tolls  and  charges  for  small  packages  and 
single  articles  of  great  weight  (6). 

The  mode  of  charging  for  goods  carried  on  the  Great 
Western  railway  by  goods  train,  adopted  by  The  Great 
Western  Railway  Company ^  and  which  has  been  in  force 
on  and  since  the  30th  June,  1852,  is  the  following.  It  is  in 
this  case  afterwards  called  the  system  of  charging.  The 
Company  daily  send  trains  for  the  conveyance  of  goods 
exclusively;  they  are  commonly  called  '^luggage  trains" 
or  "goods  trains;"  for  convenience  they  are  hereinafter 
called  "goods  trains."  For  the  purpose  of  more  con- 
veniently making  the  charges  for  carrying  the  goods 
on  the  railway  by  goods  trains,  all  goods  are  divided 
into  classes  From  the  30th  June  to  the  1st  November 
1852,  there  were  5  classes,  one  marked  S  and  the 
others  marked  1,  2,  3  i^nd  4;  and  on  and  after  the  1st 
November,  1852,  there  were  6  classes,  one  marked  M 
and  the  others  marked  1,  2,  3,  4  and  5.  The  class 
in  which  goods  are  to  be  charged  is  shewn  by  a 
printed  alphabetical  list  or  classification  of  goods,  in 
which  the  class  to  which  goods  respectively  belong 
and  are  to  be  charged  is  shewn,  by  the  letter  S, 
denoting  special  class,  and  by  the  letter  M,  denoting 
mineral  class,  or  by  the  figures  1,  2,  3,  4  or  5 
set  after  and  opposite  to  the  name  of  such  goods 
in  the  list,  all  goods  not  enumerated  in  the  list  being,  as 

(a)  Sm  post,  p.  107.  (6)  See  poet,  pp.  102, 108. 
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mentioned  at  the  foot  of  the  list,  to  be  charged  as  men- 
tioned in  the  lists.  The  lists  for  the  period  from  the 
30th  Junt  to  the  Ist  November  1852  accompanies  this 
case  (a);  and  the  one  for  the  period  on  and  after  the  Ist 
November  also  accompanies  this  case  (a).  These  charges 
are  for  conveyance  along  the  Great  Western  railway  and 
every  expence  incidental  to  such  conveyance,  including 
a  sum  for  loading,  covering  and  unloading,  and  for  every 
other  service  incidental  to  the  business  or  duty  of  a 
carrier;  but  they  are  exclusive  of  any  charge  for  coUec- 
tion,  delivery  or  carting  to  or  from  the  railway  station. 
They  have  from  time  to  time  been  varied  in  amount ; 
and  the  clerk  at  each  station  on  the  rsulway  has,  from 
time  to  time,  been  furnished  with  a  scale  shewing  the 
chai^  for  goods  in  each  class  to  be  made  per  ton,  and 
so  in  proportion,  for  canying  goods  on  the  railway  from 
his  station  to  the  several  other  stations  on  the  railway; 
SDch  chaige  being  the  same  for  all  goods  charged  in  the 
same  class ;  but  the  charge  to  the  several  stations  varying 
as  they  are  more  or  less  remote  from  the  station  from 
which  the  goods  are  dispatched*  For  convenience  these 
chaises  are  hereinafter  called  the  *' tonnage  rates  ;** 
copies  of  the  scale  for  the  PaddingUm  station  for  the 
period  from  the  30th  of  June  to  the  1st  November 
1852  (&),  and  of,  on  and  after  the  Ist  November  1852  (A), 
accompanying  the  case.      The  clerk  at  each  station 

(a)  It  is  not  necessary  to  give  copies  of  these  lists,  which  comprised 
ahnost  all  articled  arranged  in  alphabetical  order,  and  placed  in  classes 
without  apparently  requiring  that  they  shoald  be  of  the  same  nature.  For 
example,  "  agricultural  implements,'*  « ale  in  bottles,**  **  arrowroot,*' 
*« baskets,"  "beds,"  "feathers,**  being  all  in  class  4.;  *< ashes,"  "balls, 
cannon,"  "barley,"  "bricks,"  " brimstone,"  being  all  in  class  8;  whilM 
"  iron  wire"  was  in  class  1,  and  "  iron  wire  bright"  in  class  2 ;  and  many 
similar  instances. 

(6)  It  is  not  necessary  to  print  the  scales,  which  are  very  long ;  the 
cffieet  is  sufficiently  given  in  the  body  of  the  case. 
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is  also  furnished  with  a  scale  by  which  to  ascertaia 
the  chaiiges  to  be  made  on  packages  or  parcels  sent 
by  goods  train  not  exceeding  500lbs.  in  weight  For 
convenience  these  charges  are  hereinafter  called  the 
"parcel  rates."  These  parcel  rates  are  greater  in 
amount  than  the  tonnage  rates;  copies  of  this  scale 
accompanying  this  case  (a).  Save  the  aforesaid  scales 
and  lists  there  is  no  other  document  used  in  fixing  the 
charge  for  carriage  of  goods  on  the  said  railway  by  goods 
train.  In  fixing  the  charges  to  be  made  for  the  carriage 
of  goods  as  aforesaid  The  Great  Western  Railway  Com- 
pany have  regarded  the  bulk  and  nature  of  the  goods  and 
the  trouble  and  risk  attending  their  carriage.  On  the 
30th  June  1852,  and  ever  since,  the  charges  made  by 
The  Great  Western  Railway  Company  for  goods  sent  -on 
the  said  railway  by  goods  train  have  been  made  accord- 
ing to  the  said  system  of  charging.  The  plaintifi^  claims, 
on  and  after  the  1st  November  1852,  to  be  charged  at  the 
rates  allowed  by  stat  10  &  11  Vict  c.  ccxxvi.  when  such 
rates  are  lower  than  the  Company's  scale  bill,  and  by 
the  scale  bill  when  such  rates  are  lower  than  the  said 
Act 

First  objection  and  claim  of  the  plaintiff.  The  plain- 
tifi^  claims  to  be  charged  after  the  Ist  November  1852  at 
the  aggregate  weight  of  each  class,  according  to  the 
Company's  classification  table  or  tables,  at  parcel  rate  by 
scale  bills  when  the  weight  does  not  exceed  500  lbs.,  but 
when  above  500  lbs.  at  tonnage  rates  of  stat  10  &  11 
Vict.  c.  ccxxvi.,  or  scale  bills,  as  the  plaintifi^  may  select 
After  the  1st  November  in  that  year  the  plaintiff  sent  to 
a  station  of  the  Company,  to  be  carried  at  the  same  time 
by  the  same  train  on  the  said  Great  Western  railway  to* 

(a)  It  is  Dot  necessary  to  print  the  scales,  which  are  very  long ;  the 
effect  is  safficiently  given  in  the  body  of  the  case. 
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another  station  of  the  Company^  several  parcels  of  goods. 
On  one  of  these  occanons  each  parcel  of  goods,  by  itself, 
weighed  less  than  500lbs.,  each  parcel  containing  goqds 
of  the  same  class,  say  dmgs,  drapery,  glass  and  stationery, 
which  are  in  Class  4,  according  to  the  classification  of 
goods  hereinbefore  referred  to ;  but,  for  the  purpose  of  the 
present  question  only,  it  is  to  be  taken  that  each  of  such 
parcels  was  a  separate  package.  In  such  case  the  Com- 
pany have  charged  for  each  parcel  separately,  according 
to  the  aforesaid  parcel  rate.  The  plaintiflp  has  paid  such 
charge  under  protest,  but  claiming  to  have  the  several 
parcels  treated  as  one  parcel,  and  to  be  charged  for  their 
aggregate  weight  according  to  the  said  parcel  rates. 

Question  1.  The  question  is,  Whether,  under  the  cir- 
cumstances, the  Company  were  entitled  by  stat.  10  &  II 
Vict  c.  ccxxvi.,  taken  in  connection  with  their  scale  bill, 
to  charge  each  parcel  separately,  or  were  bound  to 
charge  them  at  their  a^regate  weight 

On  another  of  the  aforesaid  occasions  each  parcel  of 
goods  in  itself  weighed  less  than  SOOlbs.,  but  the  aggre- 
gate weight  of  all  the  parcels  was  more  than  5001bs. ; 
each  parcel  contained  goods  of  the  same  class,  say  drugs, 
drapery,  glass  and  stationery,  which  are  in  the  4th  Class 
according  to  the  classification  of  goods  in  the  said  list 
For  the  purpose  of  this  question  only,  it  is  to  be  taken 
that  each  of  such  parcels  was  a  separate  package.  In 
such  case  the  Company  have  charged  for  each  parcel 
separately,  according  to  the  said  parcel  rates.  The 
plaintiff  has  paid  such  chai^ge,  under  protest,  but  claim- 
ing to  have  the  several  parcels  treated  as  one  parcel, 
and  to  be  charged  for  their  aggregate  weight  accord- 
ing to  the  tonnage  rates  allowed  by  stat  10  &  1 1  Vict, 
c.  ccxxvi. 
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Question  2.  The  question  is,  Whether,  under  these  cir- 
cumstancesy  the  Company  were  entitled  by  stat  10  &  11 
Ftct  c.  ccxxTL,  taken  in  connection  with  their  scale  bill, 
to  charge  each  parcel  separately  according  to  the  said 
parcel  rate,  or  were  bound  to  charge  them  according  to 
their  aggregate  weight  at  the  tonnage  rates. 

Second  objection  and  claim  of  the  plaintiff.  Before 
the  1st  November  1852  the  plaintiff  claims  to  be  charged 
by  class  and  scale  bill,  and  the  Acts  of  ff  &  6  ^.  4. 
c  cvii.  and  7  &  8  Vict  e.  iii.,  at  the  aggregate  weight 
by  parcel  rate  or  tonnage  rate,  as  such  weights  may 
be  under  or  over  600  lbs.  For  the  purpose  of  this 
objection  only,  all  the  &cts  stated  for  the  purpose  of 
the  first  objection  are  to  be  treated  as  here  inserted, 
the  dates  being  varied  to  times  between  the  1st  July 
and  the  31st  October  1852,  both  inclusive. 

Question  3.  The  question  is.  Whether  the  Company, 
under  these  circumstances,  were  entitled,  under  stats. 
S  &  6  fV.  4.  c.  cvii.  and  7  &  8  Vict.  c.  iiL,  taken  in 
connection  with  their  scale  bill,  to  charge  each  parcel 
separately  according  to  the  said  parcel  rates,  or  were 
bound  to  chaige  at  the  aggregate  weight  according  to 
the  said  parcel  rates  when  such  aggregate  weight  was 
under  500  lbs.  and  aocOTding  to  the  said  tonnage  rates 
when  such  aggregate  weight  was  over  500  lbs. 

Third  objection  and  claim  of  the  plaintiff.  If  the 
plaintiff  fails  to  establish  the  chaige  by  the  aggregate 
of  the  class,  then  he  claims  to  be  charged  by  the  aggre- 
gate of  the  kind,  by  stat  5  8c  6  fV.  4.  c.  cvii.  and  scale 
bill,  or  one  of  them,  prior  to  1st  Ncwember  1852,  and  by 
stat.  10  &  1 1  Fict  c.  ccxzvi.  and  scale  biU,  or  one  of 
them,  after  that  day.  The  plaintiff  sent  on  the  same 
day  to  Paddington  station  at  different  times  of  the  day, 
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say  at  2,  4  and  6  o'clock  p,m.,  a  load  of  goods.  In  each 
load  was  a  package  of  coffee  weighing  less  than  500  lbs. 
By  the  plaintiff's  direction^  these  loads  of  goods,  includ- 
ing the  coffee,  were  sent  by  the  same  train,  being  the  first 
that  started  thereafter  to  another  station  of  the  Com- 
pany. The  Company  have  chai^d  each  parcel  of  coffee 
as  a  separate  parcel  The  pkintiff  was  consignor  and 
consignee  of  all  the  parcels  of  cofiee.  A  ticking  off 
note  was  required  by  the  Company  to  be  delivered  by 
the  plaintiff,  with  each  of  the  said  loads  of  goods;  but 
the  weight  on  the  first  ticking  off  note  was  carried  to  the 
stoond,  And  the  second  to  the  third,  and  so  on  till  the 
last,  upon  which  the  total  weight  appeared  (a).  This 
carrying  forward  was  done  by  the  plaintiff  or  his  servants, 
without  the  same  being  requested  by  the  Company  (who 
placed  in  trucks  each  load  of  goods  without  waiting  the 
arrival  of  further  goods),  and  as  soon  as  conveniently  could 
be  after  such  load  of  goods  and  ticking  off  notes  came  to 
them,  that  being  necessaiy  for  the  due  conduct  of  their 
business  as  carriers.  Copies  of  the  ticking  off  notes 
accompanied  the  case.  By  these  it  appeared  that  the 
Company  had  struck  out  the  carrying  forward  and 
altered  the  classifications. 

Question  4.  The  question  for  the  opinion  of  the 
Court  is,  Whether,  under  the  circumstances  above  men- 
tioned, the  Company  were  bound  to  charge  for  the  said 
coffee  in  the  a^regate  or  were  entitled  to  charge  for  each 
package  separately. 

Fourth  objection  and  claim  of  the  plaintiffl  The 
plaintiff  claims  to  classify  his  goods  in  accordance  with 
the  Company's  scale  bills  and  their  Acts  of  Parliament 
The  plaintiff,  on  two  distinct  days  subsequent  to  the  1st 

(a)  The  words  "carried  forward*'  were  written,  under  the  head  of 
**  Remarki,*'  upon  all  the  ticking  notes  except  the  last 
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November  1852,  sent  at  the  same  time  to  a  station  of  the 
defendants,  to  be  carried  on  the  Great  Western  railway 
bj  the  same  train  to  another  station  of  the  Company, 
several  packages  of  goods  of  which  the  plaintiflP  was 
the  consignor  and  consignee.  On  the  first  of  the  said 
occasions  the  plaintifif  sent  to  the  Company  with  the 
goods  a  ticking  off  note,  of  which  the  following,  as  it 
appears  in  black  ink,  is  a  copy : — 


Name  or  Marie. 

No. 

Paduge. 

Contenta. 

Weight. 

Railway 
Charge. 

SlnunuLi     .    .    . 

Box 

lia^igage 

^   ^a  'tt 

4rf. 

Lttigfixd    .    .    . 

Do. 

0    il 

A<L 

Ryott     .    .    .    . 

Hamper 

cM^? 

ll 

9d. 

Fanham     .    .    . 

Do. 

V^J**^ 

f» 

6d. 

Wheeler     .    .    . 

Buket 

14 

Ad. 

7     a     14 

The  Company  added  the  weight  and  railway  charges 
as  they  appear  in  red  ink.  For  the  purposes  of  this 
case  the  ticking  off  note  is  admitted  to  be  correct  The 
Company  have  chaigcd  the  drapery  as  a  separate 
package  at  tonnage  rate,  and  each  of  the  other  packages 
separately  at  parcel  rates.  It  is  admitted  for  the  purpose 
of  this  case  that  all  the  above  goods  are  manufactured 
goods.  The  plaintiff  contends  that  all  the  said  goods, 
or  some  of  them,  are  manufactured  goods  within  stat. 
10  &  11  Vkt.  c.  ccxxvi.  8S.  47.,  49.  and  53.,  and  that 
such  of  them  as  are  such  manufactured  goods  should 
have  been  charged  in  the  aggregate.  The  Company 
deny  this.  On  the  second  of  the  said  occasions  the 
plaintiff  sent  to  the  Company  with  the  goods  a  ticking 
off  note.     A  copy  was  set  out,  which  was  exactly  like 
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the  former,  and  which  shewed  that  the  Company  wrote 
over  the  words  Luggage  the  correct  description  of  the 
respective  packages,  inserted  the  weights  of  each  sepa- 
rately, and  charges  for  each  separately,  as  in  the  former 
instance.  The  Company  have  charged  each  package 
separately  at  parcel  rates.  The  plaintiff  contends,  as 
before,  that  all  the  articles,  or  some  of  them,  are  manu-^ 
factored  goods  within  the  said  sections,  and  that  sach 
of  them  as  are  manufactured  goods  should  have  been 
charged  in  the  aggregate. 

Question  5.  The  question  therefore  for  the  opinion 
of  the  Court  is,  Whether  the  Company  were  entitled  by 
Stat  10  &  1 1  Vict  c,  ccxxvi.  taken  separately,  or  taken 
in  connection  with  their  scale  bills,  to  charge  for  each 
of  the  said  packages  separately  as  aforesaid,  or  were 
bound  to  charge  all  or  some  of  them  in  the  aggregate 
as  contended  for  by  the  plaintiff. 

Fifth  objection  and  claim  of  the  plaintiff.  On  and 
after  the  1st  November  1852,  the  plaintiff  claims  to  have 
**  manu&ctured  goods"  classed  together,  and  to  be 
charged  at  a  rate  not  exceeding  2^d.  per  ton  per  mile, 
when  carried  a  distance  exceeding  fifty  miles,  and  at  a 
rate  not  exceeding  3d*  per  ton  per  mile  when  carried 
a  distance  not  exceeding  fifty  miles.  The  first  branch 
of  the  question  depends  on  the  meaning  of  the  words 
'^  manufactured  goods"  in  the  scale  of  chaises  set  out 
in  section  47  of  stat  10  &  1 1  Vict  c.  ccxxvi.,  and,  by 
reference^  in  the  49th  section  of  that  Act.  The  following 
instances  will  shew  some  of  the  goods  which  the  plaintiff 
all^s  to  &11  within  the  denominations  of  manufiictured 
goods  in  the  said  section.  *^  Tinware,"  ^*  drapery," 
"  paper,"  "  hardware,"  "  cutlery,"  «  tea,"  «  butter," 
*^  leather."    The  defendants  have  not  treated 
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any  of  these  as  manufactured  goods,  but  have  charged 
for  them,  each-  package  separately,  according  to  the 
class  in  which  they  are  mentioned  in  the  accompanying 
classification  list 

Question  6.  The  question  is,  Whether  all  or  any  of 
the  above  goods  fall  within  the  term  manufactured 
goods  in  Stat  10  &  1 1  Vict  c.  ccxxvi. 

Second  branch  of  the  fifth  objection  and  claim  of  the 
plaintiff.  On  and  after  Naoember  1st,  1852,  the  plaintiff 
claims  to  have  manufactured  goods,  in  a  package  exceed- 
ing SOOlbs.,  carried  at  a  rate  not  exceeding  2\d.  per  ton 
per  mile,  when  carried  a  distance  exceeding  fifty  miles, 
and  at  a  rate  not  exceeding  Zd.  per  ton  per  mile 
when  carried  a  distance  not  exceeding  fifty  miles.  The 
Company  contend  that  they  are  entitled  to  charge 
beyond  those  sums  a  reasonable  sum  for  loading, 
covering  and  unloading  the  goods  when  performed  by 
them.  The  plaintiff  did,  after  November  Ist  1852, 
deliver  to  the  defendants  a  package  of  manufactured 
goods,  exceeding  500lbs.,  which  was  conveyed  by  them 
for  the  plaintiff  along  the  said  railway  a  distance 
exceeding  fifty  miles,  and  another  package  of  manu- 
factured goods  exceeding  500lbs.,  which  was  by  the 
defendants  conveyed  for  the  said  plaintiff  along  the 
said  railway,  a  distance  not  exceeding  fifty  miles ;  and 
the  defendants  charged,  and  the  plaintiff  paid,  in  the 
former  case  a  sum  exceeding  2^{Z.  per  ton  per  mile, 
and  in  the  latter  case  a  sum  exceeding  Zd.  per  ton  per 
mile.  These  sums  were  charged,  not  only  for  the  con- 
veyance along  the  railway,  but  also  for  the  loading, 
covering  and  unloading  the  said  goods  performed  by 
the  Company. 

Question  7.     The  question  is,  Whether,  under  the 
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circamstances  aforesaid,  the  Company  are  entitled  to 
charge  any  sum  exceeding  2ld.  or  3<f.  per  ton  per  mile 
as  the  case  may  be  for  such  goods  respectively  so  loaded, 
covered  and  carried  along  the  said  railway,  and  unloaded 
by  the  Company.  The  plaintiff  contends  that,  supposing 
the  defendants  are  entitled  to  make  any  such  charge, 
the  sum  so  charged  beyond  the  2id.  and  Sd.  was 
unreasonable,  and  paid  the  same  under  protest 

Sixth  objection  and  claim    of  the  plaintiff.      The 
plaintiff  claims  on  the  grounds  of  inequality  2j.  Ad. 
per  ton ;  a  reduction  of  rate,  to  this  amount  or  more 
per  ton,  being  made  on  all  goods  carted  to  or  from 
Paddmffton  by  Henry  Harms,  John  Bloomfietd  Sf  Son,  W. 
Wright  and  F.  Seaward,  and  upon  other  goods.     In 
addition  to  carrying  from  station   to  station  on  their 
railway,  for  which  they  charge  according  to  the  said 
system  of  charging,  the  Company,  in  the  beginning  of 
the  year  1852,  made  agreements  with  the  said  Henry 
Harms,  John  Bloanf/leld  tf   San,   W.    Wright  and  F. 
Seaward,  hereinafter  called  agents,  whereby  the  said 
agents,  among  other  services  mentioned  in  the  said 
agreements,  bound  themselves  to  collect  goods  within 
certain  limits  and  cart  them   to  the  Paddington  sta- 
tion   to    be    forwarded    from    that    station    by    The 
Great     Western    Railway    Company    to    some    other 
station  on  the  said  railway.     Also,  within  the  same 
limits,  to  deliver  to  the  consignees  thereof,  when  re- 
quhred,  goods  which  had  by  the  said  Company  been 
carried  on  the  said  railway  and  brought  to  their  said 
Paddington  station.     The  following  is  a  copy  of  the 
agreement  with  the  said  Henry  Harms* 

'<  Arrangement  agreed  with  Mr.  Harms  for  agency  and 
cartage  of  goods,  subject  to  the  general  conditions  and 
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understanding  explained  in  the  two  agreements,  which 
wore  read  to  him.  General  charge  for  cartage  of  all  goods 
of  whatever  class  or  description  and  including  all  smalls, 
up  or  down,  to  be  paid  at  the  rate  of  St.  Ad.  per  ton. 
In  addition  thereto  a  payment  to  be  made  in  respect  of 
agency  for  all  goods  conveyed,  at  the  rate  of  I5. 6(f.  per 
ton  as  commission  for  agency.  With  respect  to  all  up 
goods,  for  delivery  a  sum  of  2d.  to  be  allowed  for  each 
lot  of  parcels  under  2  cwt.  to  be  delivered  at  one  place, 
or  for  each  separate  parcel,  where  there  is  only  one 
parcel,  to  be  delivered  at  one  place.  Mr.  Harms  is 
to  charge  and  receive  the  usual  booking  fee  for  down 
parcels  or  goods  from  the  public,  but  not  to  make  it 
a  charge  upon  the  goods  themselves.  In  like  manner 
also  to  receive  for  pitching  flats  of  butter  2d.  each, 
flats  of  poultry  or  meat  3(f.  each,  and  for  each  hamper 
or  pack  of  meat  6d.  not  exceeding  4  cwt.,  and  Is.  for 
each  hamper  or  package  exceeding  4  cwt :  where  the 
custom  of  trade  allows  pitching  charges,  such  chains  to 
be  received  by  Mr.  Harms  from  the  party  to  whom  the 
hampers  and  packages  are  deliverable.  Empty  meat 
and  poultry  or  provision  hampers  to  be  collected  and 
taken  to  the  station  free  of  charge,  and  empty  returned 
packages  to  be  taken  to  the  station  free.  Empties  up 
and  delivered  by  Mr.  Harms  to  be  charged  for  at  the 
usual  rate  charged  by  others.  The  Company  to  allot  to 
Mr.  Harms  upon  an  average  ^th  of  their  up  loading  of 
various  kinds  to  be  delivered.  They  engage  to  pay  to 
him  the  commission  of  \s.  6d.  per  ton  on  4000  tons  of 
up  loading  as  a  minimum  quantity  for  a  year.  The 
cartage  to  be  paid  upon  the  actual  quantity  brought  to 
or  taken  from  the  station.  The  cartage  rate  is  to  include 
every  expence  incidental  to  the  moving  the  goods,  and 


XIX.   VICTORIA. 

the  safe  and  proper  custody  of  them  while  moving. 
The  commission  and  the  extra  2d.  is  to  include  and 
cover  every  expence  of  managing,  receiving,  delivering, 
assorting,  weighing  and  entering  all  goods  up  and  down, 
receiving  money  and  accounting  for  it  as  agents  specially 
employed  for  that  purpose.  Mr.  Harms  engages  to 
receive  goods  for  all  places  to  which  the  Company  carry 
goods,  and  to  hand  them  over  absolutely  to  the  Company 
at  the  Paddington  station,  in  the  same  state  and  with 
the  same  address  &c.  as  they  are  received,  and  not  to 
direct  or  consign  them  to  others.  The  agreement  is  not 
to  comprehend  mileage  goods  received  by  the  Company 
either  up  or  down,  for  which  they  may  make  when 
necessary  separate  agreements.  In  the  event  of  any 
necessary  condition  being  omitted  here,  it  is  to  be  settled 
upon  a  fair  and  equitable  principle  and  included  in  the 
agreement  which  is  to  be  drawn  up.  Terms  of  agree- 
ment to  be  for  three  years,  with  the  right  of  Mr.  Harms 
to  give  notice  to  the  Company,  on  or  before  31st 
December  next,  to  terminate  this  agreement  on  the  20th 
March  1852;  but  in  default  of  such  notice  to  be  con- 
tinued for  a  period  of  three  years  from  the  3 1st.  And 
with  a  power  to  either  party  to  terminate  it  after  June 
1852  upon  three  months*  previous  notice. 

Copies  of  the  two  agreements  referred  to  in  the  above 
agreement  with  the  said  Henry  Harms  accompany  this 
case,  and  may  be  referred  to  as  part  thereof  (a).  The 
agreements  with  the  other  agents  are  similar  to  those 
with  the  said  H.  Harms*  The  said  agents  have  continued 
to  be  employed  and  paid  by  the  Company  on  the  terms 
mentioned  in   the   said  agreements  up  to   this  time. 
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(a)  It  is  not  necessary  to  notice  them  farther. 
VOL.   VI.  H  E.   &   B. 
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Previous  to  the  making  the  said  agreements  some  of  the 
said  agents  had  been  common  carriers  between  London 
and  other  parts  of  Great  Britain^  including  the  places  to 
which  the  Company  carry  goods;  the  others  had  been 
and  acted  as  agents  in  the  collection  and  delivery,  within 
the  London  District,  of  goods  for  other  carriers  upon  the 
defendants*  and  other  lines  of  railway,  receiving  from 
such  carriers,  for  such  collection  and  delivery  and  other 
services,  similar  to  those  for  which  the  said  agents  since 
the  said  agreements  receive  the  said  3«.  4c/.  and  Is.  6d. 
per  ton,  the  sum  of  bs,  per  ton.  They  were  not  cotfimon 
carriers,  but  were  what  are  technically  called  carriers' 
agents.  For  the  purpose  of  their  said  business,  each  of 
the  said  persons  had  receiving  houses  in  London^  and 
horses,  carts  and  servants.  Since  the  said  agreements 
the  said  agents  have,  as  agreed  with  the  Company,  given 
up  their  respective  trades  to  and  from  the  places  to  and 
from  which  the  Company  carry  goods;  but  they  have 
continued  their  respective  trades  to  other  places;  and 
they  have  used  the  same  or  similar  houses,  horses,  carts 
and  servants  as  well  for  the  purposes  of  their  agreements 
with  the  Company  as  for  the  purposes  of  their  respective 
trades  to  places  other  than  those  to  which  the  Company 
carry  goods.  With  respect  to  goods  collected  by  the 
agents  under  the  said  agreements,  each  agent  is  required 
to  weigh  the  goods  and  to  deliver  a  separate  ticking  off 
note  for  certain  districts,  but  not  a  separate  one  for  each 
station ;  and  he  is  allowed  by  the  Company  to  deliver 
such  goods  to  them  one  hour  and  a  half  each  day 
later  than  the  plaintiff,  as  a  carrier,  is  allowed  to 
deliver.  But  the  plaintiff,  as  one  of  the  public,  is 
allowed  to  deliver  as  late  as  the  rest  of  the  public.  The 
distinction   between   the  plaintiff  as  a  carrier  and  as 
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one  of  the  public,  in  this  respect,  is  that,  as  a  carrier, 
his    goods    are    delivered     to    his    own    direction  at 
the  station   independent  of  who    are    the  parties   to 
whom  they  are  directed,  and  that,  as  one  of  the  public, 
the  goods  would  be  delivered  by  the  Company  to  the 
persons  to  whom  they  were  directed.    A  different  mode 
of  dealing  with  carriers*  goods  and  public  goods  is 
adopted:  and  it  is  alleged  by  the  Company  that  this 
mode  requires  more  time  in  the  preparing  of  documents 
and  otherwise  for  the  dispatch  of  carriers'  goods  than  is 
ordinarily  required  for  goods  of  the  public.     And,  with 
respect  to  goods  received  from  the  Company  to  be  deli- 
vered by  the  agents,  the  Company  make  out  the  ticket 
or  account  for  the  charges  for  carriage  and  delivery  of 
each  parcel,  stating  the  charge  for  carriage  on  the  rail- 
way separately  from  the  charge  for  delivery.     In  the 
settling  of  the  accounts  between  the  Company  and  the 
agents,  the  charge  for  cartage,  when  received  by  the 
Company,  is  treated  as  belonging  to  the  agent.     For 
their   services    under    the    said   agreements    the   said 
agents  respectively  receive  from  the  Company  the  said 
commission  of  Is.  6cL  per  ton  on  all  goods  brought  by 
such  agents  respectively  to  the  said  station,  to  be  carried 
by  the  Company  on  their  said  railway ;  and  the  Com- 
pany also  under  the  said  agreements  pay  to  the  said 
agents  respectively,  in  respect  of  all  goods  brought  by 
the  said  railway  to  the  said  station,  and  by  the  said 
agents  respectively  carted  from   the  said  station,  and 
within  the  limits  aforesaid  delivered  to  the  consignees 
thereof,  the  said  sum  of  3^.  4cL  per  ton  and  the  said  sum 
of  2d.  for  each  lot  of  parcels  under  2  cwt.  to  be  delivered 
at  one  place,  and  the  same  sum  for  each  separate  parcel 
when  only  one  parcel  is  to  be  delivered  at  one  place. 
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The  said  rate  of  3^.  4d.  per  ton  is  insufficient  to  pay  for 
'  the  collection  or  delivery ;  and  the  said  agents  would  not 
be  remunerated  for  the  same  by  the  receipt  of  that 
sum.  The  remuneration  for  that  and  the  other  services 
herein  described  is  made  up  in  the  allowance  of  the 
la.  6d.  and  the  other  sums.  There  has  been  no  appeal  in 
respect  of  the  arrangements  or  matters  aforesaid,  or  any 
of  them,  under  the  said  7  &  8  Vict  c.  iii.  s.5\.  As  before 
stated,  the  plaintiff  collects,  carts  and  deliver»  all  goods 
sent  by  him  on  the  said  railway.  He  is  also  required  by 
the  Company  and  does  deliver  a  separate  ticking  off 
note  for  each  station  of  the  Company ;  and  he  pays  to 
the  Company  the  charges  for  carriage  on  the  said  rail- 
way on  each  consignment,  as  from  station  to  station,  and 
at  the  time  of  making  the  said  consignment  These 
charges,  for  the  purpose  of  this  question,  are  to  be  taken 
to  have  been  paid  by  the  plaintiff  under  protest  The 
question  is,  Whether,  under  the  circumstances  stated  in 
relation  to  this  claim,  the  plaintiff  is  entitled  to  recover. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  the  mode  of  ascertaining  the  damages 
is  provided  for  by  a  Judge's  order. 

The  case  was  argued  in  last  Michaelmas  Term  (a) 
by  Knowles  for  the  plaintiff,  and  Bramwell  for  the 
defendants. 

In  the  course  of  the  argument  reference  was  made  to 
Parker  v.  The  Great  Western  Railway  Company  {b\ 
Parker  v.  The  Great  Western  Railway  Company  {c), 
Pickford  V.  Grand  Junction  Railway  Company  (d),  and 


(a)  Nooember  20tb.     Before  Lord  Campbell  C.  J.,  CoUrid^e,  mghimtm 
and  Erie  Js.  Erie  J.  left  tbe  Coart  before  tbe  completion  of  the  argument, 
(fr)  7  M.^G,  253.  (c)  H  Cam,  B.  545. 

(rf)  10  M,  §•  W.  399. 


XIX.  VICTORIA. 

Attorney  General  v.  The  Birmingham  and  Derby  Junction 
BaSway  Company  (a).  The  nature  of  the  case  is  such  as 
to  render  a  detailed  report  of  the  arguments  unnecessary. 

Cur.  adv.  vuU. 

CoLBBiDQE  J.  now  delivered  judgment. 

This  is  a  case  stated  for  the  opinion  of  the  Court  and 
raising  a  great  many  questions,  upon  each  of  which 
it  is  desired.  These  grow  out  of  disputes  between  the 
parties,  arising  substantially  from  the  chaiges  which  the 
defendants  have  made  on  the  plaintiff  for  the  carriage  of 
goods.  The  circumstances  under  which  each  question 
arises  are  succinctly  stated  in  the  case,  together  with 
the  several  chaiges  made  by  the  defendants  and  paid  by 
the  plaintiff  under  protest,  and  the  objections  severally 
applicable  thereto^  with  the  correspondent  claims  for 
compensation  which  he  sets  up  in  consequence.  We 
will  take  each  in  its  order  as  stated,  and  express  the 
opinion  we  have  formed  upon  it 

After  1st  November,  1852,  the  plaintiff  sent  to  be 
carried  by  the  defendants  from  one  of  their  stations 
to  another  several  parcels  of  goods;  each  parcel 
weighed  less  than  500 lbs.;  and  the  aggregate  weight 
of  the  whole  was  less  than  500 lbs.:  the  contents  of 
each  parcel  were  of  the  same  class  in  the  defendants' 
classification  paper ;'  but  each  parcel  is  to  be  taken  for 
the  purpose  of  this  question  to  have  been  a  separate 
package;  the  defendants  have  charged  for  each  parcel 
separately,  according  to  what  is  called  ''the  parcel 
rate."  The  question  is,  Whether  they  were  entitled  so 
to  do,  the  plaintiff  claiming  to  have  the  whole  treated 
as  one  parcel,  and  to  have  it  charged  on  the  aggregate 

(a)  2  Railway  Out,  124. 
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tonnage  weight.  For  the  porpoee  of  this  case  it  may  be 
stated  that  the  defendants  have  and  are  entitled  to  have 
two  rates  of  charging: — 1st,  That  which  the  case  calls 
"  tonnage  rates,"  as  to  which  the  amount  of  charge  varies 
according  to  the  tariff  prescribed  in  their  special  acts. 
2d,  The  **  parcel  rates  "  which  are  applicable  under  the 
special  acts  only  to  weights  under  500  lbs. ;  with  these 
last  we  have  at  present  to  do.  The  power  of  the 
defendants  to  charge  for  parcels  after  1st  November, 
1852,  depended  on  stat  10  &  11  Vict  c.  ccxxvi.  s.  53., 
by  which  it  is  enacted  that  the  defendants  "  for  the 
carriage  of  small  parcels  (that  is  to  say,  parcels  not  ex- 
ceeding 500  lbs  weight  each,)**  ^'may  demand  any  sum 
which  they  think  fit:  provided  always,  that  articles  sent 
in  laiige  aggregate  quantities,  although  made  up  of 
several  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and 
the  like,  shall  not  be  deemed  small  parcels,  but  such  term 
shall  apply  only  to  single  parcels  in  separate  packages.** 
The  question  turns  upon  the  construction  of  these  words. 
It  is  clear  that,  to  be  a  small  parcel  within  their  meaning, 
the  weight  must  not  exceed  500  lbs.,  it  must  be  single, 
and  it  must  be  in  a  separate  package :  unless  these  con- 
ditions are  complied  with,  the  denomination  of  a  small 
parcel  is  not  to  apply  to  it;  it  would  seem  to  follow, 
therefore,  that  several  parcels,  each  being  a  separate 
package,  cannot  constitute  one  small  parcel  within  the 
Act;  and  if  they  form  each  a  small  parcel  there  is  nothing 
in  the  Act  which  compels  the  defendants  to  charge  for 
them  as  one  according  to  their  aggregate  weight,  though 
it  falls  short  of  500lbs.  But  the  plaintiff  relies  on  the 
preceding  words  in  the  proviso,  which  speak  of  •*  articles 
sent  in  large  aggregate  quantities,  although  made  up  of 
separate  parcels;"  the  illustration  which  is  added,  how- 
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ever,  seems  to  us  clearly  to  shew  to  what  these  words 
apply,  **Buch  as  bags  of  sugar,  coffee,  meal,  and  the  like :"  ' 
and  the  meanhig  is  obvious.  Where  at  one  time  an  article 
is  sent  in  a  laiige  aggregate  quantity,  but  the  mode  of 
packing  it  is  in  bags,  boxes  or  bales,  which  in  some  sense 
would  seem  to  constitute  separate  parcels,  as  in  the  case 
of  sugar,  coffee,  meal ;  this  mode  of  packing  will  not  take 
it  out  of  the  lower  or  tonnage  rates  and  enable  the 
Company  to  charge  for  each  bag,  box,  or  bale  separately 
on  the  higher  or  parcel  rate:  and  this  is  perfectly  reason- 
able; for  what  is  sent  is  one  large  entire  quantity  of 
great  bulk ;  that  which  in  itself  is  properly  the  subject 
of  the  tonnage  rate ;  and  where  it  is  only  the  mode  of 
packing,  a  matter  indifferent  to  the  Company,  which 
would  bring  it  apparently  within  the  description  of  a 
number  of  small  parcels.  The  case  before  us  does  not 
come  within  this  reason.  But  the  plaintiff  further  relies 
on  the  fact  that  the  contents  of  each  parcel  were  of  the 
same  class  in  the  classification  table  before  mentioned; 
and  we  assume  in  the  plaintiff's  favour  that  by  this  is 
meant  that  all  the  parcels  were  made  up  entirely  of 
goods  of  the  same  class.  This  argument  was  made 
use  of  by  the  pluntiff  in  a  case  between  the  same 
parties  in  the  Common  Pleas  (a);  and  the  answer  was 
given,  which  is  undoubtedly  true,  that  the  classification 
table  has  nothing  to  do  with  the  question  of  parcel  or 
no  parcel;  it  is  made  for  a  wholly  different  purpose. 
We  are,  therefore,  of  opinion  that  the  defendants  were 
entitled  to  charge  for  each  parcel  separately. 

The  only  distinction  between  this  question  and  that 
next  propounded   is,  that,   whereas  in    the   first    the 

(a)  P^triktr  T.  Tk€  Grtat  WuUm  Railway  Cmpanp^  11  Com.  B.  645. 
580. 
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aggregate  weight  of  all  the  parcels  was  taken  to  be 
under  5001bs.  weight,  in  the  latter  it  is  to  be  taken  to 
have  exceeded  it.  But,  as  we  have  determined  that  each 
parcel  is  the  subject  of  a  separate  chai^,  and  each  was 
under  500  lbs.  weight  in  both  cases,  this  difference  in  the 
aggregate  weight  of  all  is  immaterial ;  and  we,  therefore, 
answer  this  question  as  we  have  the  preceding. 

The  third  question  supposes  all  the  same  facts  as  stated 
to  raise  the  first,  but  that  they  occurred  between  the  1st 
July  1852  and  31st  October  1852;  and  the  materiality  of 
this  change  depends  on  this,  that  the  governing  statutes 
during  this  period  were  stat.  5  &  6  ^.  4.  c.  cvii.  and 
Stat  7  &  8  Vict  c,  iii.,  stat.  10  &  II  Vict.  c.  ccxzvi.  not 
having  come  into  operation  until  the  1st  November  1852. 
The  material  section  to  consider  is  the  171st  of  stat. 
5  &  6  ^  4.  r.  cvii. ;  and  that  differs  from  the  53d  sect, 
of  stat.  10  &  11  Vict  c.  ccxzvi.  in  the  wording  of  that 
part  which  specifies  the  sort  of  parcel  to  which  the 
<^  parcel  rate  "  of  charge  shall  apply.  It  enacts  that  the 
provision  '^  shall  not  extend  to  articles,  matters,  or  things 
sent  in  large  aggregate  quantities,  although  made  up  of 
separate  and  distinct  parcels,  such  as  bags  of  sugar, 
coffee,  meal,  and  the  like,  but  only  to  single  parcels  un- 
connected with  parcels  of  a  like  nature^  which  may  be  sent 
upon  the  railway  at  the  same  iime.^  The  plaintiff  con- 
tends that,  when  he  sent  at  the  same  time  several  parcels 
altogether  weighing  less  than  500  lbs.,  and  each  and  every 
parcel  made  up  of  goods  which  fell  within  the  same  class 
in  the  defendants*  classification  paper,  as,  for  example, 
drugs,  drapery,  glass  and  stationery,  no  one  of  these 
was  a  single  parcel  ^^  unconnected  with  parcels  of  a  like 
nature;"  for  that  "like  nature"  must,  in  a  Carriers  Act, 
obtained  by  carriers,  and  speaking  the  language  of  car- 
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riei^,  be  construed  with  reference  to  convenience  and 
rate  of  carriage.  Rut  we  think  that  this  branch  of  the 
sentence  is  clearly  used  in  opposition  to  that  which 
immediately  preceded  it,  and  must  be  construed  with 
reference  to  that.  That  branch  excluded  from  the  class 
of  parcels  large  aggregate  quantities  of  the  same  descrip- 
tion of  goods  *^  although  made  up  of  separate  and  dis- 
tinct parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the 
like,"  When,  therefore,  this  is  followed,  in  a  specification 
of  what  is  to  be  included,  by  the  words,  *'  single  parcels 
unconnected  with  parcels  of  a  like  nature,"  we  think 
connection  in  quality  or  kind  was  intended,  and  that 
no  reference  is  intended  to  a  classification  paper  framed 
for  a  different  purpose.  We,  therefore,  answer  this 
question  as  the  two  preceding. 

Failing  on  this  point,  the  plaintiff  makes  a  claim 
connected  with  it  of  this  sort.  On  a  day  within  the 
periods  last  named  he  sent  three  loads  of  goods  to  the 
defendants*  station  at  Paddington;  in  each  load  was  a 
package  of  coffee ;  the  plaintiff  was  the  consignor  and 
consignee  of  each  package ;  each  was  to  be  forwarded 
to  the  same  station ;  and  each  was  directed  to  be,  and 
was  in  fact,  forwarded  by  the  same  train ;  each  package 
of  coffee  weighed  less  than  500  lbs. ;  the  three  together 
weighed  more:  the  plaintiff  on  each  delivery  at  the 
station  gave  in,  as  was  required,  a  ^'  ticking  off  note  ^ 
in  which  the  weight  was  entered  by  him ;  and  on  each 
of  the  first  and  second  deliveries  this  weight  was  on  the 
ticking  off  note  entered  as  ^* carried  forward"  under  the 
head  of  *' remarks."  The  defendants,  however,  who  had, 
so  far  as  appears,  no  other  notice  than  what  might  be 
inferred  from  this  memorandum  that  any  other  goods 
would  be  sent  by  the  plaintiff  for  carriage  before  the 
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Btarting  of  the  train,  placed  each  load  of  goods,  as  it 
arriyed,  in  tracks,  ready  for  the  train ;  and  it  is  found 
that  this  was  necessary  for  the  due  conduct  of  their 
business  as  carriers.  Upon  these  fiu:ts  the  fourth  ques- 
tion is,  Whether  the  defendants  were  bound  to  charge 
for  the  coflTee  in  the  aggregate,  or  might  charge  for  each 
package  of  it  as  a  separate  parcel ;  and,  after  much  con- 
sideration and  doubt,  we  are  of  opinion  that  they  were 
not  so  bound,  but  might  chaige  for  each  package  as  a 
separate  parcel  Certainly  they  would  have  been  so 
bound,  if  the  three  packages  of  coffee  had  been  delivered 
at  the  station  at  the  same  time.  The  case  would  then 
have  fallen  within  the  very  words  of  the  proviso :  and  it 
is  said  that  the  delivery  with  directions  to  forward  all  by 
the  same  train,  coupled  with  the  notice  that  the  first 
parcel  was  to  be  followed  by  a  second,  and  the  second 
by  a  third,  which  notice  it  is  said  is  fairly  to  be  inferred 
from  the  carrying  forward  from  one  ticking  off  note  to 
the  other,  makes  the  delivery  of  the  whole  the  same  in 
effect  as  a  delivery  at  one  time,  the  whole  being  thus  one 
consignment  brought  to  the  station  in  the  course  of  one 
and  the  same  delivery  by  successive  instalments.  It 
appears  to  us  however  that  this  is  to  give  an  undue 
effect  to  the  entry  by  the  plaintiff  on  the  *<  ticking  off 
notes;"  the  very  circumstance  of  there  being  three  such 
notes  in  itself  leads  to  the  inference  of  three  separate 
deliveries  on  three  separate  contracts;  and  this  is  streng* 
thened  by  every  other  fact  in  the  case.  The  coffee  on 
each  occasion  comes  accompanied  by  several  other  par- 
cels of  goods,  the  aggregate  of  which  the  plaintiff  obvi- 
ously intended  to  form  one  package  to  be  charged  for 
at  tonnage  rates.  The  defendants  pursued  their  usual, 
indeed,  as  is  found,  their  necessary,  course  of  business  in 
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immediately  pecking  thoee  parcels  on  tracks :  and,  though 
the  words  ''carried  forward'*  might  import  that  more 
goods  were  comiogy  it  gave  no  information  that  more 
cofiee  in  particular  was  coming,  or  that,  if  it  came,  it 
was  to  be  consigned  to  the  same  station.  Had  the  train 
been  full,  nothing  would  have  obliged  the  defendants  to 
forward  the  latter  parcels  with  the  first  We  cannot 
therefore  see  any  evidence  of  any  contract  in  fact 
between  the  parties  which  compelled  the  carriage  of 
all  three  parcels  as  one;  and  we  answer  this  question 
in  favour  of  the  defendants. 

The  fifth  question  turns  on  the  meaning  to  be  given 
to  the  expression  ^'manufactured  goods,"  used  in  the 
47  th  sect,  of  stat  10  &  11  Vict  c.  ccxxvi.,  and  thence  by 
reference  introduced  into  the  49  th :  on  two  several  days 
after  the  1st  November  1852,  the  plain tifi^  sent  at  the 
same  times  respectively  several  packages  of  goods  of 
which  he  was  both  consignor  and  consignee,  to  be  for- 
warded by  the  same  trains  respectively  to  another 
station.  On  these  occasions  the  articles  were  glass, 
stationery,  shoes,  drapery,  ironmongery.  The  defendants 
in  each  case,  where  the  packages  were  of  less  weight 
than  500  lbs.,  have  charged  them  as  parcels.  The  plain- 
tiff contends  that  on  each  occasion  the  weight  of  the 
whole  should  have  been  taken,  and  the  charge  made 
on  the  aggregate  at  tonnage  rates ;  for  this  he  relies  on 
the  49th  sect,  before  referred  to,  which,  in  fixing  the 
maximum  rate  of  charges  allowed  to  be  taken  by  the 
defendants,  uses  the  following  words :  "  For  all  cotton 
and  other  wools,  drugs,  and  manufactured  goods  (a)," 
**  conveyed  any  distance  not  exceeding  50  miles,  the 
sum  of  3  pence  per  ton  per  mile  (&).*'    On  both  sides 


1856. 


Parkbe 

V. 
OaEAT 

Western 

Railway 

Company. 


(o)  Sect.  47. 


(fr)  Sect.  49. 


108 


HILARY  VACATION. 


1856. 


Parker 

V. 

Great 
Western 

Railway 
Company. 


the  argument  tamed  on  the  construction  of  these  words: 
but  it  is  to  be  observed  that  this  part  of  the  tariff  applies 
only  to  tonnage  rates^  and  that,  whenever  the  defendants 
were  entitled  to  charge  parcel  rates,  as  they  appear  to 
have  be6n  in  all  the  instances  given,  except  on  each 
occasion  a  package  of  drapery  of  600  lbs.  weight,  such 
right  is  not  affected  by  this  clause ;  for  the  53rd  section, 
where  it  applies,  applies  *^  notwithstanding  the  rate  of 
tolls  prescribed  by  this  Act."  We  will  consider  the  ques- 
tion, however,  as  it  was  argued.  The  defendants  con- 
tended correctly  that  some  qualification  must  of  necessity 
be  put  on  the  words  **  manufactured  goods;"  for  in  the 
unqualified  sense  of  goods  produced  from  a  raw  material 
by  manual  skill  and  labour  several  particulars  are  men- 
tioned in  preceding  clauses,  and  subjected  to  different 
rates  of  payment ;  and  it  cannot  have  been  intended  to 
include  these  in  the  clause  now  under  consideration. 
The  question  then  is,  what  qualification  or  limitation  are 
we  to  put  on  the  words.  We  get  no  assistance  from  the 
context;  "cotton,"  "wools"  and  "drugs"  may  all  mean 
articles  in  the  raw  state— probably  do.  In  stat  5  &  6 
W,  4.  c.  cvii.  5.  164.  is  the  clause  from  which  the  pre- 
sent and  the  next  immediately  following  are  taken ;  and 
it  stands  thus :  "  For  all  cotton  and  other  wools,  hides, 
drugs,  manufactured  goods,  and  all  other  wares,  mer- 
chandize, articles,  matters  or  things ;"  the  difference  being 
only  in  the  introduction  of  "  hides,"  which,  like  the 
other  articles  specified,  may  be  in  the  raw  state ;  this 
gives  no  light.  It  was  suggested  that  "manufactured 
goods"  was,  like  "  dry  goods,"  a  term  of  art,  and  denoted 
goods  supplied  firom  what  are  called  the  "  manufacturing 
districts,"  and  may  be-  seen  in  warehouses  and  shops  of 
drapers  and  haberdashers  marked  fabriques :  and  some 
such  notion  may  have  been  in  the  mind  of  the  fi^mers 
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of  these  sections :  but  there  are  no  clear  mdications  of 
this;  and  it  was  certainly  the  duty  of  the  defendants,  if 
they  had  intended  such  a  limitation  of  words,  which  in 
their  natural  meaning  import  a  great  deal  more,  to  have 
taken  care  that  such  limitation  should  be  expressed  in 
unambiguous  language.  Forming  the  best  judgment 
which  we  are  able  in  so  doubtful  a  matter,  we  think  that 
the  term  ^'  manufiu:tured  goods"  must  be  understood  in 
a  popular  sense,  and  must  mean  not  merely  goods  pro- 
duced from  the  raw  state  by  manual  skill  and  labour, 
but  such  as  are  ordinarily  produced  in  manufactories ; 
and  we  should  therefore  exclude  stationery  and  include 
shoes,  ironmongery,  glass  and  drapery*  It  should  be 
observed,  however,  that,  having  given  what  we  conceive 
to  be  the  meaning  of  the  term,  the  application  of  that 
meaning  to  particular  articles  is  a  question  of  fact,  not 
of  law ;  and  what  we  have  suggested  in  this  respect  is 
not  to  be  taken  as  conclusive.  But  both  as  to  this  and 
to  the  following  question,  which  we  answer  in  the  same 
way  as  to  the  principle,  the  arbitrator  will  have  to  apply 
it  to  the  several  articles  enumerated,  according  to  the 
evidence  to  be  adduced  before  him. 

The  seventh  question  assumes  that  goods  have  been 
properly  chained  at  tonnage  rates  respectively  of  2^{/. 
and  3d  per  ton  per  mile ;  but,  the  defendants  having 
chaiged,  beyond  these  rates,  sums  for  the  loading,  cover- 
ing and  unloading  them,  they  having  rendered  these  ser- 
vices, the  plaintiff  disputes  their  right  to  make  any  such 
charge.  But  his  objection  seems  untenable ;  for  the  49th 
sect,  of  Stat.  10  &  11  Vict  c.  ccxxvi.,  which  fixes  the 
tonnage  rate,  expressly  states  that  it  is  to  cover  '^  every 
expense  incidental  to  the  conveyance,  except  a  reason- 
able sum  for,"  among  other  things,  the  **  loading,  cover- 
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ing,  and  ttnloading,"  where  such  service  is  performed  by 
the  Company.  Whether  in  the  particular  instances  the 
sums  charged  by  the  defendants  were  reasonable,  which 
the  pIainti£F  denies,  and  the  case  omits  to  state  them,  we 
have  no  means  of  deciding. 

The  eighth  and  last  question  arises  under  these  circum- 
stances. For  the  carriage  of  goods  from  station  to  station 
the  Company  charge  to  all  persons  indifferently  at  certain 
rates:  but,  in  order  probably  to  attract  business  by  facili- 
tating  the  collection  of  goods  and  parcels  in  different 
parts  of  London,  and  their  delivery  at  the  Paddington 
station,  as  well  as  their  carriage  from  that  station  and 
delivery  to  the  respective  consignees  in  different  parts  of 
London^  they  have  entered  into  agreements  with  certain 
persons,  whom  they  have  constituted  their  agents.  These 
persons  have  receiving  houses  in  different  parts,  and 
horses,  vans,  carts,  &c.;  they  collect  and  receive  and 
book  goods  and  parcels,  and  deliver  them  at  the  station ; 
and  they  receive  from  the  station  and  deliver  goods  and 
parcels  to  the  consignees.  For  these  services  the  defen- 
dants agree  to  pay  them  3*.  4rf.  per  ton,  2d.  for  delivery 
of  each  lot  of  parcels  under  200  lbs.,  and  for  each  sepa- 
rate parcel  at  Is.  6d.  per  ton,  the  first  being  stated  to  be 
for  cartage,  the  second  for  delivery  and  other  small  mis« 
cellaneous  services,  the  third  for  agency,  as  to  which  it  is 
guaranteed  that  the  tonnage  shall  amount  annually  to  a 
certain  quantity  at  the  least  It  is  found  by  the  case 
that  the  Zs.  Ad.  per  ton  and  the  two  pennies  are  insuffi- 
cient as  a  remuneration  for  the  services  performed,  and 
that  the  deficiency  is  made  up  by  the  allowance  of  the 
\b.  6d.  per  ton.  The  case  does  not  expressly  so  state: 
but,  from  the  argument  on  both  sides,  we  infer  that  no 
question  arises  as  to  the  35.  4d.  or  the  small  payments, 
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bat  only  as  to  the  Is.  6d.  per  ton,  which  the  plaintiff 
coDtends  must  in  fact  be  defrayed  by  the  defendants  out 
of  the  moneys  which  they  receive  for  the  carriage  of 
articles  from  station  to  station,  and  therefore  that  it  is 
unequal  to  chaise  him  who  collects  and  brings  his  own 
consignments  to  and  from  the  station  the  same  sum 
only  for  carriage  to  another  station,  which  is  nominally 
chaiged  for  carriage  only,  but  really  for  carriage,  together 
with  collection  and  delivery  also,  to  those  whose  goods 
are  brought  to  or  from  the  station  by  the  agents;  and 
IHckfard  v.  Grand  Junction  Railway  Company  {a)  is 
relied  on.  This  point  for  the  plaintiff  may  be  stated 
thus.  The  cost  and  chaige  for  carriage  from  station  to 
station  being  assumed  at  a  certain  sum,  and  the  cost  of 
bringing  to  or  delivering  from  the  Faddtnyton  station 
being  assumed  at  an  average  of  5s.  per  ton,  the  portion 
of  the  public  who  send  or  receive  their  goods  through 
the  agents  pay  only  3#.  4<f.  or  3s.  6d.  of  this,  and  the 
residue.  Is.  Sd.  or  Is.  6dl,  is  paid  for  them  by  the  Com- 
pany. It  is  therefore  in  effect  so  much  deducted  from 
what  they  pay  for  the  carriage  of  their  goods  from 
station  to  station;  but  the  plaintiff,  delivering  and 
taking  away  his  goods  himself  to  and  from  the  station, 
and  being  therefore  charged  the  same  sum  really  which 
they  are  only  charged  nominally  by  reason  of  this 
deduction,  is  charged  unequally,  which  is  contrary 
to  the  50th  sect,  of  stat  7  &  8  Vict  c.  iiL  And,  if  this 
be  the  true  character  of  the  facts,  the  conclusion  drawn 
appears  to  be  correct :  moreover  it  is  the  same  which 
was  come  to  by  the  Court  of  Exchequer  in  the  case 
before  mentioned.     In  that  case,  the  total  charge  for 
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what  were  called  «  Manchester  Packs"  from  Manchester 
■  to  the  Camden  Town  station  of  The  London  and 
North  Western  Railway  Company  being  65*.  per  ton, 
the  defendant  had  made  arrangements  with  certain 
carriers  to  forward  them  thence  to  the  several  consignees 
in  different  parts  of  London  at  \0s.  per  ton,  deducted 
from  the  65*. ;  and  the  Court  held  that  it  was  unequal 
to  charge  the  plaintiffs  65*.,  who,  having  a  warehouse  at 
Camden  Town^  received  their  goods  at  that  place;  for 
the  public  paid  for  the  carriage  from  Manchester  to 
Camden  Town  plus  the  carriage  to  London^  no  more 
than  the  plaintiff  paid  for  the  carriage  <;  o  Camden  Town 
only.  If,  instead  of  a  part  only  of  the  5s.  per  ton  being 
paid  by  the  defendants,  they  had  paid  the  whole  6s.  to 
their  agents,  the  two  cases  it  is  said  for  the  plaintiff 
would  have  been  identical ;  and  the  difference  between 
the  whole  or  a  part  is  immaterial  in  principle.  It 
appears  to  us  that  the  judgment  of  the  Court  of  Ex- 
chequer was  perfectly  correct.  But,  for  the  reasons  we 
are  about  to  state,  it  ought  not  to  govern  our  decision. 
The  50th  sect,  on  which  the  plaintiff  relies,  is  followed 
by  a  proviso  in  the  51st,  expressly  directed  to  arrange- 
ments for  the  delivery  of  goods  and  parcels:  and  by  it 
the  defendants  are  authorized  ''  to  enter  into  and  make 
such  arrangements  as  they  may  see  fit  with  any  company 
or  person  with  regard  to  the  collection  or  delivery  of  such 
goods,  wares,  merchandise,  parcels,  matters,  and  things, 
and  upon  such  terms  and  conditions  as  the  Company 
and  the  parties  to  such  arrangements  respectively  may  be 
willing  to  accept  and  abide  by."  If  the  clause  had  ended 
here,  it  would  have  been  tolerably  clear  that  the  Legis- 
lature intended  to  keep  distinct  the  two  things,  chaises  for 
conveyance  and  arrangements  for  collection  and  delivery ; 
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to  insist  that  all  should  be  charged  equally  for  con- 
veyance, a  matter  very  easily  secured,  when  the  equality  ' 
required  is  limited  to  conveyance  from  and  to  the  same 
stations;  but  to  leave  the  Company  open  to  make  such 
arrangements  as  they  could  effect  in  regard  to  collection 
and  delivery  of  parcels,  in  a  view  of  the  impossibility  of 
avoiding  some  inequality,  where  they  would  be  collected 
from  and  delivered  to  consignors  and  consignees  at  dis- 
tances necessarily  varying  in  every  degree.  It  is  to  be 
observed  that  sect  50  only  requires  equality,  where  the 
passengers  or  goods  pass  ''over  the  same  portion  of 
and  over  the  same  distance  along  the  said  railways." 
Nothing  prevents  the  Company  from  chaiging  A.  more 
for  carrying  him  twenty  miles  on  one  part,  than  they 
chaige  B.  for  carrying  him  the  same  distance  on  another 
part— -or  even  from  carrying  at  a  loss  on  one  part  of 
the  line,  though  the  difference  must  be  defrayed,  as 
here  it  is  alleged  to  be,  out  of  the  general  receipts  of  the 
Company. 

But  this  reasoning  is  much  strengthened  by  what 
follows — the  proviso  namely  for  an  appeal  to  the  ses- 
sions, if  any  person  considers  that  ''  the  said  Company 
have  to  his  prejudice  accorded  any  special  facilities  to 
any  other  such  persons  which  they  are  unwilling  to  accord 
to  him."  This  shews  that  a  sort  of  equality  was  intended 
to  be  secured  in  this  matter  also,  such  an  equality  as 
might  in  fact  be  secured :  whatever  facility  is  afforded 
to  any  one  as  to  collection  and  delivery  must  be  open  to 
all,  if  they  will  avail  themselves  of  it ;  and,  if  the  agents 
here  had  been  forbidden  to  collect  and  deliver  the  plaintiff's 
parcels  at  3#.  4dl  or  3«.  6cf»,  he  would  have  been  within  the 
proviso,  and  might  then,  not  indeed  have  brought  this 
action,  but  taken  the  special  course  provided  by  the  Act, 
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and  appealed  to  the  8e88ioii&  This  however  is  not  the 
grievance  compluned  of;  and  we  think  for  the  reasons 
given  that  on  this  point  the  plaintiff's  case  fails. 

Upon  the  whole  case  our  judgment  therefore  is  for 
the  defendants :  but  the  case  must  go  back,  if  required 
by  either  party,  to  the  arbitrator,  to  apply  the  principles 
we  have  laid  down  in  respect  to  the  fifth  question. 

Judgment  for  defendants. 


FArmar^  23d, 


John  Clatton,  plaintiff,   against  Thomas 
Fenwick,  defendant. 


The  Oenend    HPRESPASS  for  removing  the  turnpike  gates  herein- 

Healthmade         ^^i*  mentioned,  placed  upon  the  road  fix>m  New^ 

SfSrSte^.   ^««'fc  «fP^  ^y^  to  ^^'*  Shields.  Plea:  Not  guilty,  by 

HeaUh*A^^*  Statute.  Issuc  thereon.  A  case  was  stated  for  the  opinion 

1848,  to  T.,  a   of  ^his  Court,  in  substance  as  follows, 
district  within  ^ 

which  were  The  plaintiff  is  the  clerk  to  the  trustees  for  putting  into 

parts  of  the  Sm 

turnpike  roads,  execution  Stat.  l&2JF.i.  clzxiL  (a).  The  gates  removed 

made  under 
local  turnpike 

Acts.  A  local  sanitary  Act  also  applied  to  the  district.  The  provisional  order  altered  the 
local  sanitary  Act,  and  directed,  inter  alia,  that,  from  and  after  the  passing  of  any  Act  of 
Parliament  conSrming  that  order,  sect  50  of  Tlie  Towns  Improvement  Clauses  Act,  1847, 
should  be  incorporated  with  the  local  sanitary  Act.  The  order  was  confirmed  by  statute 
«« so  far  as'*  •'authorised  b?  The  Public  Health  Act**  The  Towns  Improyement  Clauses 
Act,  1847,  sect  60,  forbids  trustees  of  any  turnpike  road  from  levying  toll  within  the  limits 
of  the  special  Act  The  surveyor  of  the  Local  Board  of  T.,  by  their  order,  removed  the 
S.  turnpike  gates  within  the  district  The  clerk  of  the  5.  turnpike  trustees  saed  him  in 
trespass  for  so  doing. 

On  a  case  stating  the  above  fkcts. 

Held  by  CoUridpe,  Erie  and  CrompUm  Jsi,  that  the  part  of  the  order  incorporatii^  The 
Towns  Improvement  Clauses  Act  1847,  sect  50,  was  not  anthorixod  by  The  Public  Health 
Act  1848,  and  was  void ;  and  the  plaintiff  h«d  judgment  Lord  Campbdl  C.  J.  dissentiente. 


(a)  Jiooal  and  personal,  public :  «•  For  more  elleotually  raring  the 
road  flrom  NoHk  Shiddi  in  the  county  of  Northumltrlamd  to  the  town  of 
Newetutle  upon  Tync,  and  certain  branches  communicating  therewith ;  and 
also  for  making  and  repairing  additional  branches  of  road." 
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by  the  defendant  are  deseribedin  the  declaration^  and  18^6. 
commonly  known  as  the  CkbrUm  gate,  the  Chirtan  side  claytom 
gale,  the  Tkfnemauth  gate,  the  Percy  Main  gate,  and  the  -psJ^iicK. 
Percy  Main  side  gate.  The  Chbrion  gate,  the  TyiaemouUi 
gate,  and  the  Percy  Main  gate  were  severally  erected 
across  the  main  line  of  road.  The  Chirtan  side  gate  was 
erected  as  a  check  gate  on  the  side  of  the  main  line  of 
road  at  the  point  where  a  township  road  leaves  the 
main  line  of  road  near  to  the  Ckirton  main  gate.  The 
Per^  Main  side  gate  was  erected  as  a  check  gate  across 
a  branch  road  leading  into  the  main  road  at  the  point 
where  the  branch  road  adjoins  the  main  road.  The 
defendant  is  the  surveyor  of  The  Local  Board  of  Health 
of  the  borough  of  T)fnenwuth  in  the  county  of  Abrf Aiim- 
berland.  The  limits  of  the  said  borough  of  Tynemauth 
were  setded  and  described  in  stat  2  &  3  fFI  4.  e.  64.  (a> 
The  borough  includes  within  the  limits  the  townships  of 
J^ynemauiht  NorA  ShieldSf  Chirioni  Prettonj  and  CuUer- 
coats.  The  object  of  this  action  and  case  is  to  ascertain 
whether  the  trustees  were  entided  to  maintain  the  turn- 
pike gates,  or  any  of  them,  and  levy  thereat  the  tolls 
granted  by  the  said  Act,  under  the  circumstances  here- 
inafter mentioned. 

The  turnpike  road,  hereafter  called  the  North  Shields 
road,  has  always  been  a  public  highway:  and  it  was  first 
made  a  turnpike  road  by  an  act  passed  22  G.  2.  c.  9. ; 
which  Act  was  continued  and  amended  by  the  subsequent 
AgCb,  which  are  recited  in  and  repealed  by  stat  1  &  2 
fF.  4.  c.  IxziL 

Scat  9  a.  4.  c.  zxxvii.(6)  is  hereinafter  called  ^  The 

(a)  Sebedale  (O.).  26. 

(i)  Local  md  personal,  public  t  "  For  paving,  lighdng,  watching, 
cleaning,  regulating,  and  improring  the  town  of  North  Shield$,  in  tho 
csountj  of  NarthttmUrktHd" 

I  2, 
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1856.  North  Sfdelds  Improvement  Act**  Commissionere  were 
Clayton  appointed  for  carirjing  the  said  act  into  execution :  and 
Frnwick  ^^  ®®^^  ^  certain  limits  of  the  town  of  North  Shields 
were  fixed  for  the  purposes  of  the  Act.  By  sect  25,  the 
Commissioners  were  directed  and  required  to  cause  the 
then  present  and  future  streets,  lanes  and  public  pas- 
sages, and  places,  as  well  carriage  ways  as  footways, 
within  the  said  limits  to  be  repaired,  made,  formed, 
amended,  and  sustained  in  such  manner  as  the  said 
Commissioners  should  think  proper :  and  by  sect  27  it  was 
enacted  '^  that  from  and  after  the  commencement  of  this 
Act,  so  much  and  such  part  of  the  turnpike  roads  passing 
into  or  through  the  said  town  of  North  Shields,  on  both 
sides  whereof  houses  now  are  or  hereafter  shall  be 
erected  or  built,  as  lie  within  the  limits  of  this  Act, 
shall  cease  to  be  part  of  such  turnpike  roads,  and  the 
trustees  of  such  turnpike  roads  shall  not  contribute  towards 
the  repairs  thereof/'  A  part  of  the  North  Shields  road 
lies  within  the  limits  of  the  North  Shields  Improvement 
Act;  and  a  portion  of  such  part  of  the  said  road  has, 
since  the  said  Improvement  Act  was  passed,  been  re- 
paired by  the  Commissioners  for  carrying  that  Act  into 
execution,  and  not  by  the  trustees  under  the  said  turn- 
pike Acts  or  any  of  them ;  but  none  of  the  said  gates 
were  situate  within  such  limits. 

By  Stat  1  &  2  fFI  4.  e.  IxxiL,  after  repealing  the 
recited  Acts  (a)  and  appointing  trustees  for  putting  the  Act 
into  execution,  and  authorizing  the  trustees  to  demand 
and  take  certain  tolls  in  the  said  Act  specified,  it  is 
enacted,  in  sect  18,  ''that  no  part  of  the  money  to  be 
received  by  virtue  of  the  said  former  Acts  hereby  re- 
pealed, or  of  this  Act,  shall  be  laid  out  in  paving,  repair- 
ing, or  cleansing  any  street,  road,  or  highway  within 
(a)  Stat.  9  (r.  4.  e.  xxxTii.  it  not  tmong  these. 


XIX.  VICJTOMA.  117 

the  liberties  of  the  town  of  NeweoMiOe-yponrTyne^  or  any       13^6. 
other  town  or  place  through  which  the  said  road  and     claytok 
branches  may  pass,  and  which  street,  road,  or  highway     p^,^^. 
now  hath  or  hereafter  shall  have  houses  or  other  build- 
ings abutting  upon  or  ranging  along  both  sides  thereof, 
nor  shall  it  be  lawful  for  the  siiid  trustees  to  collect  any 
toll  in  any  such  street,  road,  or  highway;  anything  herein 
contained  to  the  contrary  notwithstanding/' 

On  the  6th  day  of  August,  a.  d.  1849,  Her  Majesty 
Queen  Vietmia  by  charter  incorporated  the  inhabitants 
of  the  district  comprised  within  the  limits  of  the  said 
borough  of  Tynemouth,  settled  and  described  as  before 
mentioned,  by  the  name  of  ^  The  Mayor,  Aldermen,  and 
Burgesses  of  ihe  Borough  of  Tynemouihf*  and  Her  said 
Majesty  by  the  said  charter  extended  to  the  inhabitants 
of  the  said  borough,  comprised  within  the  said  district, 
all  the  powers  and  provisions  of  the  Act  of  Parliament 
for  regulating  municipal  corporations  in  England  and 
Wales,  and  of  all  and  every  other  Act  or  Acts  of  Parlia- 
ment for  altering,  amending  or  enlarging  the  same ;  and 
Her  Majesty  by  her  said  charter  directed  that  the  council 
of  the  said  borough  should  consist  of  a  Mayor,  six 
Aldermen,  and  eighteen  Councillors,  to  be  elected  in 
manner  therein  mentioned. 

By  sect  10  of  The  Public  Health  Act,  1848  (11  &  12 
Vict.  c.  63.),  The  General  Board  of  Health  are  autho- 
rized to  make  such  provisional  orders  under  their  hands 
and  seal  of  office,  with  such  provisions,  regulations,  con-* 
ditions  and  restrictions,  with  respect  to  the  application 
and  execution  of  that  Act  or  any  part  thereof,  and  with 
respect  to  any  local  Act,  and  the  repeal,  alteration, 
extension,  or  future  execution  of  the  same,  in  all  respects 
whatsoever,  as  they  may  think  necessary  under  all  the 
circumstances  of  the  case. 
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]856»  ^  ^  ^th  day  of  Jnihf^  a.d.  1851,  a  promional 

Clayton  ^^^^  ^^  vaaAe  by  The  General  Board  of  Health  under 
FsKWKK.  ^^  hands  and  seal  of  oiBce:  whereby  (after  reciting, 
among  oAer  things,  that  the  Comraissioners  for  potting 
in  execution  the  said  Norik  Skidds  Improvement  Act 
did,  at  a  meeting  of  the  said  CommissionerB,  speciaUy 
called  for  that  purpose  on  the  2Bth  day  of  Deeemberj 
A.D.  1849,  resolve  and  agree  to  transfer  to  The  Mayor^ 
Aldermen,  and  Burgesses  of  Ae  Borough  of  Tynemmdh 
the  power  vested  in  them  by  the  said  Improvement 
Act,  and  that  the  said  CommissionerSy  by  writing  under 
their  hands  and  seals,  did  transfer  sodi  powers  ac- 
cordingly unto  The  Mayor,  Aldermen,  and  Burgesses  of 
the  Borough  of  TgnemouA,)  the  sidd  General  Board  of 
Health  directed,  among  other  things.  That,  upon  and 
after  the  passing  of  any  Act  of  Parliament  confirming 
that  order,  '*The  Public  Health  Act,  1848,"  and  every 
part  thereof,  except  section  50  and  a  part  of  section  88, 
should  apply  to  and  be  in  force  within  and  throughout 
the  entire  area,  places  and  parts  of  places^  comprised 
within  the  boundaries  of  the  said  corporate  borough  of 
T^nemoufky  as  the  same  vrete  fixed  as  aforesaid,  and  the 
said  corporate  borough,  places  and  parts  of  places,  shonld 
be  and  constitute  one  district  for  the  purposes  of  the 
Public  Health  Act  That  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Tynemouth  should  be,  by 
the  council  of  the  said  borough,  within  and  for  the  said 
corporate  district,  the  Local  Board  of  Health  under  that 
Act  That,  firom  and  after  the  passing  of  the  Aet  of 
Parliament  confirming  that  order,  the  i^resaid  transfer 
to  the  said  Mayor,  Aldermen,  and  Burgesses  <tf  the 
powers  vested  in  the  Commissioners  for  putting  in  exe- 
cution the  said  North  Shields  Improvement  Act  should 
be  confirmed.     That,  firom  and  after  the  pasnng  of  any 
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Act  of  Pariiament  confirming  that  order^  such  provisions  is56. 
of  the  said  North  Shields  Improvement  Act  as  are  sped-  Clayton 
fied  in  thfe  acbedole  to  the  said  order  annexed  should  be  Fg^wicK. 
t&gf^tiisA^  except  in  so  fieur  as  such  provisions  or  any  of 
them  related  to  ^ny  rate,  assessment^  composition^  mort- 
gage, assignment,  or  annuity,  made,  executed,  or  granted, 
or  to  any  act,  matter  or  thing  done,  before  the  passing  of 
any  Act  of  Parliament  confirming  that  order,  and  except 
in  so  fieur  as  the  same  repeal  any  other  Act  or  Acts  of 
Parliament  That,  from  and  after  the  passing  of  any 
Act  of  Parliament  confirming  that  order,  the  said  Local 
Board  should  be  the  commissioners  for  executing  such 
parts  of  the  said  North  Shields  Improvement  Act  as 
should  not  be  repealed  according  to  that  order;  and  that 
all  lands,  buildings^  works,  &c.  vested  in  the  Commis- 
rioners  acting  in  execution  of  the  said  Improvement 
Act,  should  be  transfeired  to  and  vested  in  the  said 
Local  Board  of  Health.  That,  fix>m  and  after  the  pass- 
ing of  any  Act  of  Parliament  confirming  that  order,  all 
parts  and  places  within  the  said  borough  of  Tynemouth 
should  be  within  and  subject  to  such  of  the  provisions 
of  the  said  Improvement  Act  as  should  not  be  repealed 
according  to  the  provisions  of  that  order ;  and  that,  fix>m 
and  after  the  passing  of  any  Act  confirming  that  order, 
the  said  Local  Board  of  Health  should  by  order  under 
the  corporate  seal  of  the  said  borough,  and  referring  or 
not  to  a  map  or  plan  of  the  said  corporate  district, 
ascertun  and  fix  the  part  of  the  said  corporate  district, 
within  which  the  streets,  lanes,  highways,  turnpike  and 
other  roads,  squares,  public  passages  and  places,  markets 
and  public  buildings  were  to  be  lighted ;  and  the  said 
Jjocal  Board  of  Health  should  and  might,  fix>m  time  to 
time  thereafter,  by  orders  under  the  said  corporate  seal, 
vary  and  alter  the  part  of  the  said  corporate  dbtrict  so 
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1856.  to  be  lighted  as  aforesaid.  That,  fix>m  and  after  the 
Clayton  pawiDg  of  any  Act  of  Parliament  confirming  that  order, 
certain  sections  of  The  Town  Police  Clauses  Act,  1847 
(10  &  11  Vict  c.  89.),  and  certain  sections,  and  among 
others  sect  50,  of  The  Towns  Improvement  Clauses  Act, 
1847  (10  &  II  Vict  c.  34.),  should  be  incorporated 
with  so  much  of  the  said  North  Shields  Improve- 
ment Act  as  should  remain  unrepealed  by  that  order, 
and  with  the  said  Public  Health  Act  as  applied  to  the 
said  corporate  borough  by  that  order,  and  any  Act  of 
Parliament  confirming  the  same :  and  that  the  expression 
"  The  Special  Act,"  used  in  the  sections,  should  be  con- 
strued to  mean  so  much  of  the  said  local  Act  as  remained 
unrepealed,  and  the  said  Public  Health  Act  so  applied 
as  aforesidd;  and  the  expression  'Mlmits  of  the  special 
Act,"  used  in  the  same  sections,  should  be  construed  to 
mean  the  district,  constituted  by  that  order  and  any  Act 
of  Parliament  confirming  the  same,  for  the  purposes  of 
the  said  Public  Health  Act ;  and  the  expression  *'  the 
Commissioners,"  used  in  the  said  sections,  should  mean 
the  said  Local  Board.  Sect&  25  and  27  of  the  said 
North  Shields  Improvement  Act  (which  are  hereinbefore 
set  out  in  this  case)  are  not  mentioned  in  the  schedule 
referred  to  in  the*  said  order.  The  50th  sect,  of  **  The 
Towns  Improvement  Clauses  Act,  1847,"  mentioned  in 
the  provbional  order,  is  as  follows.  **  The  trustees  of 
any  turnpike  road  shall  not  collect  any  toll  on  any  road 
within  the  limits  of  the  special  Act,  or  lay  out  any  money 
thereon." 

On  8th  day  of  August  A.D.  1851,  an  Act,  14  &  15 

Vict  c.  103.,  was  passed,  by  which  (a)  the  said  provisional 

order,  so  far  as  the  same  was  authorized  by  the  Public 

Health  Act,  was  declared  to  be  absolute,  and  to  '*  be  as 

(a)  Sect.  1. 
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binding  and  of  the  like  force  and  effect  as  if  the  provi-        1866. 
sions  of  the  same  had  been  expressly  enacted  in  this     claytom 

^^^  Fbnwick. 

The  case  then  described  the  position  of  the  gates 

by  reference  to  a  plan  on  a  large  scale  attached  to  the 
case,  on  which  were  shewn  minutely  the  position  of  the 
gates,  and  what  houses  were  near  them.  It  is  not  neces- 
saiy  for  the  purposes  of  the  report  to  explain  the  posi- 
tion of  the  gates.     The  case  then  proceeded. 

On  the  7th  January,  a.d.  1852,  the  council  of  the  said 
borough,  acting  as  such  Local  Board  of  Health,  had 
occasion  to  use  the  said  North  Shields  road  with  their 
carts  and  horses,  and  for  that  purpose  to  pass  over  the 
sites  of  the  said  turnpike  gates  (describing  them).  By 
the  order  of  the  trustees  for  putting  into  execution  stat 
1  &  2  ^  4.  c.  Ixxii.,  the  said  turnpike  gates  were  ftstened 
across  the  said  roads;  and  the  said  trustees  refused  to 
allow  the  said  carts  and  horses  to  pass  through  the  said 
gates  or  any  of  them,  except  on  payment  of  the  tolls 
mendoned  in  the  said  Act  Whereupon  the  defendant, 
being  such  surveyor  as  aforesaid,  and  intending  to  act 
under  the  provisions  of  '<  The  Public  Health  Act,  1848,'* 
and  by  the  directions  of  the  council  of  the  said  Borough 
acting  as  such  Local  Board  of  Health,  as  aforesiud, 
removed  the  said  gates  in  a  j^roper  and  careful  manner, 
and  passed  over  the  sites  thereof  with  the  said  carts 
and  horses,  and  in  so  doing  committed  the  trespass 
compliuned  o£ 

It  b  admitted  the  action  was  brought  in  due  time, 
and  after  proper  notice :  and,  in  case  any  fact  or  state- 
ment is  omitted  or  requires  alteration  in  order  to  raise 
the  points  intended  to  be  decided,  it  is  agreed  that  such 
omission  shall  be  supplied  and  alteration  made.    In  case 
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1856.  the  parties  disagree  as  to  any  such  tact,  the  same  is  to 
Clayton  "^  fiscertained  and  certified  to  the  Court  by  Mr.  John 
Fbnwick.      '^'^^  ^^  ^^^  Sliields,  solicitor. 

The  questions  for  the  opinion  of  the  Court  are : 

1st.  Whether  the  trustees  fiur  putting  into  execution 
Stat  \k2W.A.c.  Ixzii.  are  entided  to  collect  the  tolls 
mentioned  in  that  Act  within  the  borough  of  Tynemouih. 

2ud.  Whether  the  said  trustees  were  entitled  to  main- 
tain the  said  turnpike  gates  or  any  of  them  at  the  said 
pcunts  at  which  they  respectively  stood  as  described  in 
the  cas^  and  to  levy  at  the  said  gates  or  any  of  them 
the  toUs  mentioned  in  the  said  Act 

If  the  Court  shall  be  of  opinion  that  the  said  trustees 
were  entitled  to  maintain  the  said  turnpike  gates,  or 
any,  or  either  of  them,  and  to  levy  the  said  tolls  thereat, 
then  the  plea  of  the  defendant  is  to  be  withdrawn,  and 
judgment  entered  for  the  plaintiff  with  201  damages. 
If  the  Court  shall,  on  the  said  second  question,  be  of 
opinion  that  the  said  trustees  were  not  entitled  to  main- 
tain any  or  either  of  the  said  gates,  then  the  plaintiff  is 
to  enter  a  nolle  prosequi  in  the  sud  action.  The  costs 
of  this  case,  and  of  the  arguments,  are  to  be  costs  in 
the  said  action,  and  to  abide  the  event  thereof.  Provided, 
audit  is  agreed  between  the  parties,  that,  if  the  judgment 
of  the  Court  should  be  for  the  plaintiff  in  respect  only 
of  the  Percy  Main  gates,  or  one  of  them,  no  damages 
shall  be  levied  against  the  defendant;  and  that  each 
party  shall  pay  his  own  costs. 

The  case  was  aigued  in  Trinity  term,  June  5, 1855  (a), 

H.  ma,  for  the  plaintiff.  K  that  part  of  the  pro- 
visional order,  which  incorporates  The  Towns  Improve- 

(a)  Before  Lord  CamfMl  C.  J.,  Coleridge,  Erie  and  Crompitm  Js. 
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ment  ClauBes  Act,  1847,  sect.  50,  hm  the  force  of  an  \s$s. 
Act  of  ParlianieDt,  tbeee  gates  were  no  doubt  iUegslf  clawon 
and  the  defendant  is  entitled  to  judgment.  If  tbat  part  p^^^ 
of  die  Older  is  md,  there  arises  a  fordier  qoesticm  of 
fact,  via.,  whether  the  loeal  sitaation  of  the  gates  is  sndi 
as  to  briag  them  within  the  sections  of  the  local  Acts 
prohibitii^  the  levying  of  toll  where  houses  are  con* 
tinuou^  The  first  point  is  one  of  general  importance. 
Tlie  tolk  on  this  turnpike  road  are  mortgaged :  that  of 
course  cannot  affect  the  construction  of  the  Act ;  but  the 
fiu;t  that  turnpike  tolls  are  often  mortgsged  is  important 
in  considering  whether  the  Legislature  is  likely  to  have 
delegated  power  to  the  General  Board  of  Health  to  take 
away  the  tolls  within  a  district,  which  may  form  the 
whole  at  the  principal  part  of  the  security  of  the  mort- 
gagees. Stat  14  &  15  Vict.  c.  103.,  as  is  usual,  confirms 
the  provisional  orders  ''so  fiur  as  they  are  authorised 
by  the  Public  Health  Act."  The  Public  Health  Act, 
1848,  sect  10,  provides  that  the  whole  or  part  of  the 
Act  may  be  applied  by  order  in  council  to  a  district 
''within  which  there  is  no  local  Act  of  Parliament  in 
force  for  paving,  lighting,  (otherwise  than  for  the  profit 
of  the  proprietors  or  shareholders,)  cleansing,  watching, 
reguladng^  supplying  with  water,  or  improving  such*' 
district,  "or  in  any  wise  relating  to  the  purposes  of  this 
Act**  And  it  provides  that,  if  The  General  Board  of 
Health  think  it  expedient  that  the  Act  or  part  of  it  should 
be  put  in  force  within  any  place  "  in  which  any  such  local 
Act  of  Padiament  as  albiesaid  is  in  force,  they  shidl  make 
a  provisional  order  nnder  their  hands  and  seal  of  office 
accordingly,  with  such  provisions,  regulations,  conditionsf, 
and  restrictions  with  respect  to  the  application  and  ex- 
ecution of  this  Act  or  any  part  thereof,  and  with  respect 
to  any  such  local  Act,  and  the  repeal,  alteration,  exten- 
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1856.  ^^^f  ^^  future  execution  of  the  same,  and  in  all  respects 
Clayton  whatsoever,  as  they  may  think  necessary  under  all  the 
FsMwicK.  circumstances  of  the  case.*  And  if  that  order  is  con- 
firmed by  Act  of  Parliament  it  is  to  have  the  same  effect 
as  if  expressly  enacted.  This  gives  no  authority  to  make 
a  provisional  order  except  for  the  application  of  The 
P^ublic  Health  Act,  1848,  or  for  the  alteration  of  some 
local  Act  relating  to  its  purposes.  But  turnpikes  are 
expressly  excluded  from  the  highways  over  which  the 
local  Board  have  jurisdiction :  and  it  can  hardly  be  said 
that  the  levying  of  toll  affects  the  public  health. 

The  arguments  as  to  whether  the  gates  were  so  situated 
as  to  fall  within  the  provisions  of  the  local  Acts  are 
omitted,  the  question  not  being  of  general  importance. 

S.  Temple,  for  the  defendant  The  language  of  the 
1 0th  section  of  the  Public  Health  Act,  1 848,  is  very  general. 
It  may  be  admitted  that  it  would  not  authorize  the  in* 
sertion  of  any  enactment  unconnected  with  the  purposes 
of  public  health  or  the  local  Acts;  but  it  is  within  the 
scope  of  their  authority  to  alter  and  extend  The  North 
Shields  Improvement  Act;  and  sect.  60  of  The  Towns 
Improvement  Clauses  Act,  1847,  is  in  subtance  an  ex 
tension  of  sect  27  of  The  North  Shields  Improvement 
Act 

As  to  the  minor  question,  he  admitted  that  the  Percy 
Main  gates  were  not  so  situated  as  to  be  unlawful 
within  sect  27  of  The  North  Shields  Improvement  Act 
The  alignments  as  to  the  situation  of  the  other  gates  are 
omitted. 

Hitt  was  heard  in  reply. 

Cur.  adv.  vult 
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In  this  Vacation  {February  23d),  theie  being  a  differ-       i856. 
ence  of  opinion  on  the  Bench,  separate  judgments  were     clayton 
delivered.  .,   ^• 

Erlb  J.    read    his   judgment,    which    he    stated       Srkj. 
Cbompton  J.  to  have  read  and  to  agree  in. 

In  this  case  the  defendant  claimed  to  justify  the 
removal  of  the  turnpike  gates  within  the  borough  of 
Tynemouth  under  the  powers  of  The  Local  Board  of 
Health,  derived  from  the  provisional  order  of  The 
General  Board  of  Health,  confirmed  by  stat  14  &  15 
VicL  e.  103.,  so  far  as  it  was  *<  authorized  by  The  Public 
Health  Act,"  1848  (11  &  12  VicL  e.  63.>  That  pro- 
visional order  incorporated  with  it  sect.  50  of  The  Towns 
Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34.), 
which  enacted  that  <Uhe  trustees  of  any  turnpike  road 
shall  not  collect  any  toll  on  any  road  within  the  limits  of 
the  special  Act,  or  lay  out  any  money  thereon."  And  the 
gates  in  question  were  removed  from  a  part  of  the  New- 
casUe  turnpike  road  which  is  locally  situate  within  the 
boundary  of  the  borough  of  Tynemauth.  He  relied  on 
two  grounds  to  prove  the  validity  of  this  part  of  the  pro- 
visional order.  1st.  That,  by  section  10,  The  General 
Board  of  Health,  in  a  case  for  applying  that  Act  to  a 
borough  with  a  local  Act,  was  authorized  to  make  a  pro- 
visional order  with  such  regulations  in  all  respects  whatso- 
ever as  it  might  think  necessary ;  and,  secondly,  if  this 
construction  cannot  be  sustained,  that  the  General  Board 
in  such  a  case  was  authorized  by  that  section  to  make  a 
provisional  order,  with  such  regulations  in  respect  of  the 
alteration  and  extension  of  the  local  Act  as  it  might  think 
necessary :  that  the  local  Act  for  North  Shieldi  (9  G.  4. 
c.  xxxviL)  #•  27.  enacted  in  effect  that  so  much  of  the 
turnpike  road  pasring  through  North  Shieldi  as  lies 
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1866.  between  houses  bmlt  on  both  sides  thereof  shall  cease 
Clayton  ~  ^  ^  turnpike  and  not  be  repaired  by  the  trustees,  and 
p^^^^  that  the  provisional  order  applying  sect.  50  from  The 
Towns  ImproTement  Clauses  Act,  1847,  was  an  alteration 
cJ^l^ioiij.  A^  extension  of  this  section  in  the  local  Act,  and  so 
was  authorized  by  The  Public  Health  Act,  1848. 
I  am  of  opinion  that  neither  ground  can  be  sustained. 
The  power  given  by  the  Public  Health  Act,  1848, 
sect  10,  to  the  Greneral  Board  of  Health,  which  is  here 
in  question,  is  to  make  a  provisional  order  far  Ae  purple 
of  applying  the  Public  Health  Act  to  the  borough;  and 
all  the  general  provisions,  and  all  the  special  provisions 
for  the  alteration  of  the  local  Act,  are  to  be  such  as  they 
think  necessary  under  the  circumstances  ^or  this  purpoie. 
If  the  boundaries  are  not  to  be  altered,  or  if  there  is  no 
local  Act,  the  Public  Health  Act  is  to  be  applied  sim- 
pliciten  If  the  boundaries  are  to  be  altered,  or  if  there 
is  a  local  Act  to  be  blended  with  the  public  Act,  there 
must  be  such  a  provisional  order  as  either  or  both  of 
these  purposes  may  require.  The  effect  of  the  section 
is  that,  if  the  Public  Health  Act  is  to  be  applied  where 
there  is  a  change  of  boundary,  or  where  there  is  a  local 
Act,  the  General  Board  shall  make  a  provisional  order 
accordingly,  with  the  regulations  which  they  think 
necessary  under  the  circumstances.  This  is  not  an 
absolute  power  of  propounding  for  legislative  confirma- 
tion, either  simplidter  or  by  way  of  altering  a  local 
Act,  what  the  Board  thinks  necessary,  but  a  power 
limited  to  a  definite  purpose.  And,  though  it  may  be 
said  that  an  absolute  power  of  propounding  cannot 
hurt,  as  it  remains  with  the  Legislatinre  to  confirm, 
it  is  to  be  observed  that  the  efiect  of  eveiy  clause  in 
a  proposed  bill  is  not  eamly  foreseen ;  and  the  Legislar 
ture  had  practical  reason  for  limiting  the  power  <^  pro- 
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poandtDg  in  the  provisioDal  order:  and  it  lutt  referred       i^as. 
to  the  same  limit  in  confirming^  as  far  as  '<  authorized^"     clavtoh 
and  no  fiirthen    The  provisional  order  in  question,  by 
importing   sect  50   from    The    Towns  Improvement 
Claoses  Act,  1847,  proposes  to  dutwmpike  all  the  turnpike    q^JI^J, 
roads  within  the  limits  of  the  borough,  and  to  destroy 
the  property  of  the  mortgagees  of  tolls  to  that  extent 
there:  and  can  such  a  reguhtion  be  said  to  be  necessary 
for  applying  the  Public  Health  Act  and  altering  the 
local  Act  so  as  to  be  applied  therewith?  It  seems  to  me 
that  the  answer  must  be  in  the  negative,  and  that,  so 
fiit  from  authorizing  it,  the  Legislatuie  has  dedarsd  its 
intention  to  prohibit  it.     By  sect  2,  **9h'eet/*  in  this  act, 
is  to  include  any  highway  not  being  turnpike*    By  sect 
68,  all  present  and  future  streets,  which  include  high- 
ways and  roads  not  being  turnpike,  shall  vest  in  and  be 
under  the  control  of  The  Local  Board  of  Health,  and 
The  Local  Board  shall  cause  all  such  streets  to  be  re- 
paired.   It  thus  appears  that  turnpike  roads  are  expressly 
excepted  out  of  the  highways  under  the  control  of  The 
Local  Board:  they  have  no  right  to  repdr  them  or  to 
lay  out  money  about  them,  except  in  such  cases  as 
where  there  is  to  be  an  ultimate  resort  to  The  Local 
Board  as  surveyors  of  highways,  for  contribution  where 
the  turnpike  funds  have  fiiiled*     By  sect   117,  the 
inhabitants  of  a  district  under  a  Local  Board,  in  re- 
spect of  property   within   the  district,   are  exempted 
from  payment  of  highway  rate,  or  other  payment,  not 
being  toll,  for  repair  of  highways  in  any  place  out  of 
the  district    The  exception  of  toll  here  includes  turn- 
pike toll ;  and  the  exception  of  such  toll,  out  of  the 
exemption,  by  implication  declares  they  shall  remain 
liable  to  turnpike  toll.    The  provision  for  notice  to  all 
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.  1856.  parties  whose  interest  shall  be  afiected  by  the  provisional 
Clayton  <»^cr  leads  to  the  conclusion  that  turnpike  trusts  were 
Fbmwick.  "^^  ^  ^  affected.  Sects.  9  and  10  require  ftiU  infor- 
mation of  intended  proceedings  to  be  given  in  the  places 
CrtmipiimJ.  ^^  ^  affected  thereby,  and  specifically  to  the  town  clerk 
of  any  corporate  body  to  be  affected  thereby,  and  to  the 
clerk  of  the  commissioners  or  trustees  acting  under  any 
local  Act  for  lighting,  watching,  paving,  watering,  or 
improving  any  place  to  be  so  affected ;  and  to  the  clerk 
of  the  justices  acting  for  any  petty  sessional  division 
within  such  place,  and  to  the  clerk  of  the  Board  of 
Guardians  of  any  union  within  such  place.  If  the 
Legislature  intended  that  the  property  of  turnpike 
trustees  might  be  taken  away,  there  would  be  more 
reason  for  informing  them  than  many  of  the  parties 
above  specified,  of  a  matter  so  important  to  their 
interest;  but  they  are  not  specified:  and  this  seems  to 
me  also  to  shew  that  they  wefe  not  to  be  affected  by 
the  Board  of  Health,  and  then  no  notice  could  be 
necessary.  If  we  refer  to  the  Towns  Improvement 
Clauses  Act,  1847,  from  which  sect.  50  was  to  be 
imported,  we  find  that  turnpikes  are  not  excepted  from 
the  streets  placed  under  the  controul  of  the  commis- 
sioners created  by  that  act  The  express  exception  of 
turnpikes  out  of  the  definition  of  streets  in  the  Act  of 
the  following  year  seems  to  me  intended  to  give  security 
to  the  property  invested  in  turnpike  roads.  For  these 
reasons  I  think  that  the  order  in  question,  incorporating 
sect  50  above  mentioned,  was  not  authorized  by  the 
general  power  for  making  a  provisional  order,  nor  as  an 
alteration  of  the  local  Act 

The  further  and  minor  question  remains,  whether  the 
removal  of  these  gates  can  be  justified  pn  the  ground 
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that  they  were  within  the  prohibition  either  of  the  27th  1856. 
section  of  the  North  Shields  Act  or  of  the  18th  sect,  of  clayton 
the  turnpike  Act.  Both  prohibitions  seem  intended  for  YviJ^icvi 
the  same  effect;  they  contemplate  the  growth  x>f  towns, 
and  prohibit  turnpike  gates  within  such  streets  of  towns  cromptoaJ, 
as  have  houses  or  buildings  ranging  along  both  sides 
thereof.  This  description  of  streets,  and  also  the  terms 
"  towns*'  and  ^*  streets,*'  are  not  precisely  defined.  The 
Legislature  perhaps  intended  to  indicate  some  such 
principle  as  this :  that  those  who  travel  should  pay, 
while  those  who  move  in  the  home  concerns  of  daily  life 
in  a  town  should  be  free.  But,  whatever  was  the  prin- 
ciple intended,  I  am  of  opinion  that  the  Legislature  did 
not  intend  to  distunipike  every  fragment  of  the  line  which 
should  happen  to  be  between  two  opposite  buildings. 
It  was  conceded  during  the  argument  that  the  Percy 
Mam  gates  were  lawful :  and,  after  considering  the  local 
situation  of  each  of  the  gates  in  question  as  described 
in  the  plan,  and  comparing  it  with  the  prohibition  in 
the  two  last  Acts  referred  to,  I  have  come  to  the  con- 
clusion that  neither  the  1)/nemouth  nor  the  Chirtan 
gates  are  within  either  prohibition.  It  follows  that  they 
were  not  prohibited ;  the  removal  of  them,  therefore, 
was  unlawful ;  and  ^he  judgment  as  to  these  also  ought 
to  be  for  the  plaintiff. 

Coleridge  J.  This  case  depends,  as  to  its  principal  CoUrufyiS. 
point,  on  the  validity  of  a  provisional  onler  of  the  Board 
of  Heakh,  dated  25th  July  1851,  which  has  been  con- 
firmed by  Stat  14  &  15  Vict  c.  103.,  so  far  as  it  was 
authorized  by  The  Public  Health  Act,  1848.  The  single 
question  therefore  is.  Whether,  in  the  part  of  it  under 
which  the  defendant  acted,  it  was  so  authorized?    If  it 
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1856. 
Clayton 
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Coleridge  J, 


waSy  he  was  justified  in  the  act  complained  of:  if  not, 
our  judgment  must  be  against  him.  By  sect  10  of  The 
Public  Health  Act,  1848,  The  General  Board  of  Health 
may,  under  the  circumstances  there  stated,  and  which 
may  be  taken  as  applicable  here,  make  a  provisional 
order  with  such  provisions,  regulations,  conditions  and 
restrictions  with  respect  to  the  application  and  execution 
of  this  Act,  or  any  part  thereof,  i.  e.  the  Public  Health 
Act;  and  with  respect  to  any  such  local  Act  (which 
reference  I  will  explain  presently),  and  the  repeal, 
alteration,  extension  or  future  execution  of  the  same, 
and  in  all  respects  whatsoever,  as  they  may  think  neces- 
sary under  all  the  circumstances  of  the  case.  Under 
this  power  the  provisional  order  has  been  made :  and  it, 
in  terms,  renders  applicable  to  this  borough  of  T)fnemouth 
several  clauses  of  The  Town  Police  Clauses  Act,  1847, 
and  of  The  Towns  Improvement  (clauses  Act,  1847 ; 
among  others,  sect  50  of  the  latter.  I  quite  agree 
that  these  clauses  so  introduced  do  not  acquire  any 
validity  here  from  their  being  parts  of  those  Acts  of 
Parliament  I  look  upon  them  only  as  borrowed  from 
those  Acts,  and  adopted  in  terms  as  new  provisions  by 
the  Board:  and  the  question  is.  Did  sect  10  of  the 
Public  Health  Act  authorize  the  Board  to  make  such  a 
provision  as  that  which  is  found  in  sect.  50  ?  It  is  this : 
^*  the  trustees  of  any  turnpike  road  shall  not  collect  any 
toll  on  any  road  within  the  limits  of  the  special  Act,  or 
lay  out  any  money  thereon."-  I  am  of  opinion  they 
were  not  so  authorized.  The  provisional  order  may,  by 
sect  10,  deal  with  three  things.  1st.  The  application 
and  execution  of  the  Public  Health  Act  2d.  With 
**  such  local  Act^  and  the  repeal,  alteration,  extension 
or  future  execution  thereof.     3(1.  "  And  in  all  respects 
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whatsoever  as  they  may  think  necessary  under  all  the        1856. 
circumstances  of  the  case.** 

Now,  first:  The  provision  in  question  is  not  found 
in  the  Public  Health  Act :  it  is  not  therefore  justified 
as  an  application  of  that  Act  2d.  The  local  Act  here 
spoken  of  must  be,  by  the  same  section  10,  a  local  Act 
^*  for  paving,  lighting,  (otherwise  than  for  the  profit  of 
proprietors  or  shareholders,)  cleansing,  watching,  regu- 
lating, supplying  with  water,  or  improving"  the  borough, 
*<  or  in  any  wise  relating  to  the  purposes  of  this  Act," 
the  Public  Health  Act.  But  the  local  Act  under  which 
the  gates  pulled  down  were  erected  and  standing  is  stat. 
1  &  2  ^.  4.  c.  Ixxii.,  a  mere  turnpike  Act ;  and  the 
trustees  who  carry  it  into  execution  are  expressly  for- 
bidden from  expending  any  money  received  under  it  in 
pavmg  or  repairing  any  street,  or  collecting  any  toll  in 
it.  Nor  does  it  in  any  way  relate  to  the  purposes  of  the 
Public  Health  Act.  It  is  clearly  therefore  not  such  a 
local  Act  as  the  10th  section  contemplates.  If  therefore 
the  order  can  be  sustained,  it  must  be  under  the  very 
general  words  which  form  the  third  and  last  branch.. 
These  words,  it  is  admitted,  are  so  general  that  they 
must  receive  some  limitation :  and  the  only  question  is, 
whether  the  limitation  shall  be  wide  enough  to  include 
the  provision  in  question.  The  words  '*  in  all  respects 
whatsoever"  cannot,  I  think,  be  dissevered  entirely  from 
what  precedes,  relating  to  the  Public  Health  Act,  and 
the  local  Act :  it  would  be  hardly  grammatical  to  say, 
without  more,  that  the  Board  might  make  an  order  in 
all  respects  whatsoever  as  they  might  think  necessary ; 
and,  if  grammatical  in  language,  the  section  would  give 
a  monstrous  power  never  contemplated.  It  must  there- 
fore be  read  with  reference  to  what  precedes:  and  I 
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1856.  think  the  words  were  introduced  merely  out  of  caation, 
Clayton  ^^  give  the  Board  power  as  to  the  Public  Health  Act, 
Fenwick.  ^°^  ^^  ^^^^  '^c^  ^^  ^"7'  ^Q  ^^  B^^^  respects,  if  any*  as 
had  not  been  covered  by  the  special  words  preceding. 
But,  even  if  a  wider  construction  be  proper,  and  they 
extend  to  any  matter  concerning  the  health  of  the 
borough,  it  appears  to  me  not  maintainable  to  hold  that 
the  existence  of  a  toll  gate  across  a  road,  or  the  collection 
of  tolls  there,  has  any  connection  whatever  with  the 
health  of  the  inhabitants  of  the  borough.  I  think, 
therefore,  on  this  short  ground,  that  the  order  is  l»ad; 
and,  consequently,  that  the  plaintiff  is  entitled  to  our 
judgment  With  respect  to  the  extent  of  the  judgment* 
I  agree  with  my  brother  Erie  that  it  must  extend  to  the 
Tynemmth  and  Chirton  gates,  as  well  as  to  the  Percy 
Main  gates. 

Lord  Lord  Campbell  C.  J.    The  first  question  submitted 

'  to  us  in  this  case  is,  Whether  the  trustees  under  the 
Local  Act,  I  &  2  fF.  4.  e.  Ixxii.,  for  repairing  the  road 
from  North  Shields  to  Newcastle^  are  entitled  to  collect 
the  tolls  mentioned  in  that  Act  within  the  borough  of 
Tynemouth;  and  it  is  admitted  that,  if  this  question  be 
answered  in  the  negative,  the  other  questions  are  imma*- 
terial,  and  judgment  must  be  given  for  the  defendant. 
The  trustees  are  entitled  to  collect  the  tolls  in  question 
within  the  borough  of  Tynemontht  unless  their  authority 
to  do  so  is  taken  away  by  the  provisional  order  of  the 
Board  of  Health,  dated  25th  Ju/y,  1851,  for  the  applica- 
tion of  The  Public  Health  Act,  1 848  (1 1  &  12  VieL  c,  63.), 
to  the  borough  of  Tynemouth;  this  provisional  order 
having  been  confirmed,  along  with  several  others,  appli- 
cable to  other  towns,  bystat.  14  &  15  Vict  c.  103.,  which 
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enacts  that  these  provisional  orders  shall,  **  so  far  as       IS56, 

they  are  auiharized  by  The  Public  Health  Ady  be  absolute,      CLArroN 

and  be  as  binding  and  of  the  like  force  and  eflFect  as  if     Yuxnacui 

the  proTisions  of  the  same  had  been  expressly  enacted 

in  this  Act.**    By  this  provisional  order,  it  is  ordered  campbeU  C.  J. 

and  directed  that  several  enumerated  sections  of  The 

Towns  Improvement  CUuses  Act,  1847,  shall  be  incor« 

porated  with  the  said  Public  Health 'Act,  as  applied 

to  the  corporate  borough  of  TtfnenunUh;   and  among 

these  is  section  50,  whereby  it  is  enacted  that  ^*  The 

trustees  of  any  turnpike  road  shall  not  collect  any  toll 

on  any  road  within  the  limits  of  the  special  Act,  or  lay 

out  any  money  thereon.**    It  is  admitted  that,  if  the 

introduction  of  this  section  of  the  Towns  Improvement 

Clauses  Act  into  the  provisional  order  is  authorized  by 

the  Public  Health  Act,  it  would  take  away  the  right  of 

the  trustees  of  this  road  to  collect  the  tolls  referred  to 

within  the  borough  of  Tynemoulh.    The  power  of  the 

Board  of  Health  to  make  such  a  provisional  order  is 

regulated  by  the  10th  section  of  sUt.  11  &  12  Vict  c.  63., 

which  enacts  that  **  they  shall  make  a  provisional  order 

under  their  hands  and  seal  of  office  accordingly,  with  such 

provisions,  regulations,  conditions,  and  restrictions  with 

respect  to  the  application  and  execution  of  this  Act  or 

any  part  thereof  and  with  respect  to  any  such  local  Act, 

and  the  repeal,  alteration,  extension,  or  future  execution 

of  the  same,  and  in  all  respects  whatsoever  as  they  may 

think  necessary  under  all  the  circumstances  of  the  case/* 

It  is  contended,  on  the  part  of  the  trustees,  that,  as  no 

power  is  here  given  to  introduce  any  part  of  The  Towns 

Improvement  Clauses  Act  into  the  provisional  order,  the 

introduction  of  section  50  of  that  Act  is  unauthorized  and 

void.     But  I  conceive  that  the  scheme  pursued  by  the 
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1856.       Board  of  Health  in  framing  these  orders,  by  reference 
Clayton     *^  sections  of  Acts  of  Parliament,  is  unexceptionable, 
Fenwick.     ^^  ^'^®y  ^^  "°^  exceed  their  authority  by  the  subject- 
matter  of  the  sections  they  introduce.     A  section  so 

Lord 

Campbeii  C.  J.  introduced  has  no  validity  from  its  forming  part  of  an 
Act  of  Parliament;  but,  if  the  substance  of  it  might 
have  been  introduced  into  the  provisional  order,  there 
being  no  prior  enactment  to  that  effect,  no  objection  can 
be  made  to  it  because  it  is  introduced  by  reference  from 
the  statute  books ;  verba  relata  inesse  videntur. 

Objection  is  then  made  that  the  prohibition  to  the 
trustees  acting  under  stat  I  &  2  fF.4t,  c.  Ixxii.  to  collect 
the  tolls  mentioned  in  that  Act  within  the  borough  of 
Tynemouthf  which  arises  from  tlie  introduction  of  section 
50  of  The  Towns  Improvement  Clauses  Act  into  the  pro- 
visional order,  is  not  authorized  by  the  Public  Health  Act, 
and  therefore  is  ultra  vires.  As  the  law  stood  when  the 
Public  Health  Act  passed,  the  trustees  certainly  might 
have  collected  these  tolls  within  the  area  forming  the 
borough  of  Tynemouth ;  and,  if  full  effect  is  given  to  the 
provisional  order,  it  will  operate  pro  tanto  as  a  repeal  of 
the  local  Act,  by  which  the  tolk  might  be  so  collected* 
Nevertheless,  I  think  that  the  provisional  order  in  this 
respect  is  authorized  by  the  Public  Health  Act.  The 
Board  of  Health  could  not  proprio  vigore  repeal  any 
provision  in  any  Act  of  Parliament,  general  or  local. 
By  their  provisional  order  they  only  make  a  proposal, 
which  has  no  force  till  it  is  adopted  by  the  Legislature ; 
and  any  thing  in  the  provisional  order  which  they 
had  not  authorhy  to  propose  for  adoption  in  their  pro- 
visional order  would  have  no  force  by  a  confirming 
statute,  framed  as  this  is.  If  they  were  to  direct,  by 
a  provisional  order,  that  within  the  limits  of  a  borough 
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the  second  son  shall  be  heir  to  the  father,  iustead  of  the        1856. 

eldest  son,  this  would  not  be  authorized  by  the  Public      Clayton 

Health  Act  and  would  be  void ;  for  there  is  authority  to      ^EvyiicK. 

include  in  the  provisional  order  only  matters  respecting 

the  sanatory  condition  of  the  town,  and  any  such  local   CampbettC.  J. 

Act  as  is  referred  to;  but,  within  this  scope,  they  may 

include  whatever  they  may  think  necessary  under  all 

the  circumstances  of  the  case.     Suppose  that  sect.  18 

had  not  been  found  in  stat.  I  &  2  fF.  A.  c.  Izzii.,  might 

not  the  provisional  order  have  proposed  that  there  should 

be  no  turnpike  gate  erected  across  the  streets  of  Th/ne^ 

mouth,  or,  in  other  words,  have  proposed  to  introduce 

sect  50  of  The  Towns  Improvement  Clauses   Act? 

Sect.  18  is  to  be  found  in  stat.  1  &  2  ^.  4.  e.  Ixxii. ; 

but  is  there  any  difference  between  proposing  a  new  law 

upon  this  subject  and  altering  or  repealing  an  old  one  ? 

A  proposed  enactment  respecting  any  thing  over  which 

the  Board  of  Health  has  jurisdiction  seems  to  me  to  be 

authorized  by  the  Health  of  Towns  Act.     Under  the 

circumstances  of  this  case,  the  Board  of  Health  thought 

it  expedient  that  turnpike  gates  should  not  be  allowed 

to  be  erected  or  to  stand  within  the  limits  of  the  borough ; 

and,  with  this  view,  they  introduce  into  the  provisional 

order  sect  50  of  The  Towns  Improvement  Clauses  Act 

This  is  only  a  proposal  to  the  Legislature ;  and,  with  very 

great  submission,  it  is  closely  connected  with  the  health 

of  the  inhabitants.     If  there  were  barriers  across  all  the 

principal  streets  of  the  town,  which  no  foot  passenger 

could  pass  without  paying  toll,  they  would  surely  mate* 

rialiy  interfere  with  the  health  of  the  inhabitants;  and 

turnpike  gates  across  the  streets  of  a  town  applicable 

only  to  carriages  and  horses  appear  (although  in  a  less 

degree)  to  have  a  similar  tendency. 
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\SS6.  1  conceive  therefore  that  the  Board  of  Health  had 

Clayion  authority  to  make  a  proposal  to  the  Legislatare,  that 
Fenwick.  there  should  be  no  such  impediment  in  the  town  of 
Tynemouthf  to  the  inhabitants  having  wholesome  exercise 
CamfbtU  C.  J.  &nd  recreation  and  carting  away  the  filth  which  might 
accumulate  in  their  streets  and  in  their  houses.  Before 
adopting  the  proposal  and  making  it  law,  the  two  Houses 
of  Parliament  must  be  taken  to  have  deliberated  upon 
its  expediency,  and  to  have  heard  all  who  thought  that 
their  interests  were  afiected  by  it  and  who  came  before 
them  to  oppose  it.  Much  reliance  was  placed  by  the 
counsel  for  the  trustees  upon  the  fact  that  the  tolls  were 
mortgaged;  but  the  mortgagees  must  have  had  an 
opportunity  of  being  heard  against  the  alteration  of  the 
local  Act  K  they  would  be  aggrieved  by  it,  the  pro- 
posal to  introduce  the  enactment  would  have  been 
rejected,  and  an  exception  as  to  the  sect.  50  of  the 
Towns  Improvement  Act  would  have  been  introduced 
into  the  confirming  statute.  Thus  it  appears  that  the 
alteration  or  repeal  of  the  local  Act,  as  to  the  erecting 
of  turnpike  gates  and  the  collecting  of  tolls  within  the 
borough  of  Tynemouth^  is  enacted  by  Parliament^  whose 
power  is  unlimited.  On  looking  into  this  provisional 
order,  and  others  of  the  same  kind,  I  find  that  various 
sections  of  other  statutes  are  introduced  into  them  by 
reference  in  the  same  manner:  and  I  am  afraid  that  it 
would  have  led  to  very  great  confusion  if  we  were  to 
hold  that  they  are  not  binding  under  such  a  confirming 
statute :  but,  in  as  far  as  they  are  within  the  scope  of 
the  authority  of  the  Board  of  Health  in  framing  a  pro- 
visional order,  I  think  that  they  have  the  same  operation 
as  if  introduced  in  so  many  words  into  a  local  Act  of 
Parliament  for  the  better  government  of  the  borough. 
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It  seeois  to  me  therefore  that  the  present  action  is  not        1856. 
maintainable,  and  that  there  ought  to  be  judgment  for      Clayton 
the  defendant :  but,  as  my  Brothers  are  of  a  different      Fenwick. 
opinion,  there  must  be  judgment  for  the  plaintiff  in  the 
terms  in  which  they  propose. 

Judgment  for  plaintiff. 


The  Queen  against  Charles  Robert  Badger,  satmrda^, 

^  Febntarp  23d. 

'T'HE  following  complaint  was  presented  to  the  justices  A  complunt, 
therein  named :  Metropolitan 

Buildiitg  Act, 
7  &  8  Fict. 
e.  84.  t.  79.,  was  preferred  to  tbe  Quarter  Sessions  by  IT.,  in  which  fPl  stated  that  B.  was 
district  sorrejor  ot  L.,  and  that  W.  batU  in  Z..  three  dwelling  houses  of  the  fourth  rate, 
and  that  three  privies,  attached  to  the  back  of  and  belonging  to  tbem,  one  to  each  house, 
were  built  and  carried  up  at  the  same  time,  and  covered  in  within  twenty  one  days  after 
the  dwelling  houses  had  been  covered  in ;  and  that  B  first  delivered  an  account  claiming 
2/.  2«.  **  in  respect  of  each  of  the  said  dwelling  houses,**  which  was  paid  to  him,  and  after, 
wards  an  account  of  10s.  **  in  respect  of  each  of  the  said  privies,**  and  did,  on  &c.,  **  in  his 
capacity  of  surveyor  as  aforesaid,  wilfully  receive  tbe  same  from  this  complainant,  he,**  B., 
**  not  being  entitled  thereto  under  the  said  Act.  And  so  the  said"  If,  **  complains**  that  J9., 
**  in  bis  capacity  of  surveyor  as  aforesaid,  did,  on  the  day  and  year  last  aforesaid,  in  manner 
and  form  aforesaid,  unlawfully  demand  and  receive  a  fee  to  which  he  was  not  entitled  under 
the  said  Act :  contrary  to  the  provisions  of  the  said  Act.*'  The  Sessions  made  an  order, 
stating  that,  upon  hearing  a  complaint  of  W,,  in  writing,  against  J9. ,  setting  forth  tbe  nature 
and  particulars  of  the  offence  charged,  and  alleging  that  B.,  **  in  his  capacity  of  surveyor  as 
aforesaid,  had  demanded  and  wilfully  received  a  fee  to  which  he  was  not  entitled  under  the 
f  aid  Act,  contrary  to  the  provisions  of  the  said  Act/*  and  upon  bearing  counsel  on  behalf  of 
complainant  and  J9.,  and  also  B.,  and  the  evidence  for  each,  **  it  appears  unto  this  Court  that 
the  said  complaint  is  well  founded  :**  and  the  Court  dismissed  B.  trom  the  office  of  surveyor. 

The  order  of  Sessions  was  removed  by  certiorari ;  and  motion  was  made  to  quash  it. 
Sect  104  enacts  that  it  shall  not  be  lawful  to  remove  any  order,  made  under  the  Act,  by 
certiorari. 

It  appeared  by  affidavit  that  tbe  second  fee  was  claimed  on  the  ground  that,  within  the 
meaning  of  the  Act,  the  privies  had  not  been  covered  over  within  the  twenty  one  days,  and 
were  distinctly  rated ;  on  which  ground  also  B.  had  insisted  at  Sessions,  but  which  ff,  had 
disputed. 

Per  Coleridge^  ffightman  and  Erls  Js.,  order  auashed  for  want  of  jurisdiction.  Per  Cbfe- 
ridf/e  J.,  because  sect.  79  gsve  jurisdiction  to  the  Sessions  in  cases  only  where,  supposing 
the  surveyor  to  have  done  all  he  asserted  himself  to  have  done,  he  would  still  be  entitled  to 
no  remuneration.  Per  Erie  J.,  because  tbe  jurisdiction  was  given  onlv  in  cases  where  the 
ofiTence  brought  before  the  Sessions  was  that  of  claiming  a  fee  to  which  the  surveyor  knew 
himself  not  to  be  entitled,  whereas  there  was  here  a  bonii  fide  dispute  as  to  tbe  law. 

Dissentiente  Lord  Campbell  C.  J.,  on  tbe  ground  that  the  complaint  in  effect  charged  the 
offence  of  intentionally,  fraudulently  and  knowingly  taking  a  fee  to  which  the  surveyor  was 
not  entitled ;  and  that  this  shewed  jurisdiction ;  which  was  not  affected  by  the  affidavits. 
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1856.  "To  the  Worshipful  Her  Majesty's  Justices  of  the 

The  QoEBN    Peace  in  and  for  the  Western  Division  of  the  county  of 
Baugee.      ^^^>  ^^  General  quarter  sessions  assembled.'* 

"The  undersigned,  David  Willoughby^  of  Forest  Hill, 
in  the  parish  of  Lewishamy  in  the  western  divbion  of 
the  said  county  of  Kent,  grocer,  humbly  complains  and 
represents  to  you,  the  said  justices,  that  Charles  Robert 
Badger  was,  under  the  provisions  of  the  Act"  &c. 
(7  &  8  Vict.  c.  84.,  "  for  regulating  the  construction  and 
the  use  of  buildings  in  the  metropolis  and  its  neighbour- 
hood"), on  or  about  10th  oi December y  1844,  "appointed 
district  surveyor  of  the  parish  of  Leunshamf  in  the 
western  division  of  the  said  county  of  Kent;  and  that 
he,  the  said  C,  R.  Bagder,  hath  from  thence  hitherto 
held,  and  still  holds,  the  said  office  of,  and  acts  as,  dis- 
trict surveyor  for  the  said  parish.  That  your  complain- 
ant, the  said  D.  Willoughby,  did,  in  the  year  1863,  erect 
and  build  three  dwelling  houses,  of  the  fourth  rate  within 
the  meaning  of  the  said  Act,  adjoining  each  other, 
at  Perry  Fa&,  in  the  said  parish  of  Lewishanu  That 
the  said  dwelling  houses  were  carried  up  and  covered  in 
by  the  29th  day  of  November,  1853.  That  three  privies 
attached  to  the  back  of,  and  belonging  to,  the  said  dwell- 
ing houses,  being  one  privy  to  each  house,  were,  each 
and  all  of  them,  built  and  carried  up  at  the  same  time 
with  the  said  dwelling  houses,  and  were  covered  in  by 
the  2d  day  of  December,  1853,  and  within  twenty  one 
days  after  the  said  dwelling  houses  had  been  covered  in 
within  the  meaning  of  the  above  mentioned  Act  That, 
in  the  month  of  December,  1853,  the  said  C.  R.  Badger, 
as  such  surveyor  as  aforesaid,  delivered  to  this  complain- 
ant an  account  claiming  a  fee  of  2/.  2s,  in  respect  of 
each  of  the  said  dwelling  houses,  amounting  together  to 
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the  sum  of  6/.  6«.,  as  being  due  to  bim  as  sucb  surveyor.  1856. 
That  such  last  mentioned  sum  was  duly  paid  by  this  The  Quebn 
complainant  to  the  said  C  A  Badger,  on  or  about  the  batckb. 
12th  day  of  January,  1854.  That  subsequently,  in  the 
month  o{  February,  1854,  the  said  C  iZ.  Badger^  as  such 
surveyor  as  aforesaid,  delivered  another  account  to  this 
complainant,  claiming  a  fee  of  10^.,  as  due  to  him  as 
such  surveyor  in  respect  of  each  of  the  said  privies, 
making  together  \l  10^.,  and  did  demand  of  this  com- 
plainant payment  of  the  said  last  mentioned  sum,  and 
did,  on  the  14th  day  of  July,  1854,  in  his  capacity  of 
surveyor  as  aforesaid,  wilfully  receive  the  same  from 
this  complainant,  he,  the  said  C  iZ.  Badger,  not  being 
entitled  thereto  under  the  said  Act  And  so  the  said 
D,  fVtUaughby  complains  to  you,  the  said  justices,  that  the 
said  C.  R.  Badger,  in  his  capacity  of  surveyor  as  afore- 
said, did,  on  the  day  and  year  last  aforesaid,  in  manner 
and  form  aforesaid,  unlawfully  demand  and  receive  a 
fee  to  which  he  was  not  entitled  under  the  said  Act : 
contrary  to  the  provisions  of  the  said  Act."  Dated  18th 
October,  1854. 
On  this  information,  the  following  order  was  made : 
**  Kent  At  the  General  quarter  sessions  of  the  Peace 
of  our  Lady  the  Queen,  holden  at  Maidstone,  in  and 
for  the  county  of  Kent,  on"  &c.  (5th  AprU,  18  Vict.): 
''  Upon  hearing  a  complaint  of  D.  Willoughby^  &c.,  **  in 
writing  under  his  hand,  against  C.  R.  Badger,  district 
surveyor"  &c.,  '*  setting  forth  the  nature  and  particulars 
of  the  offence  charged  by  the  said  complaint,  and 
alleging  that  the  said  C.  R.  Badger,  in  his  capacity  of 
surveyor  as  aforesaid,  had  demanded  and  wilfully  received 
a  fee  to  which  he  was  not  entitled  under  the  said  Act, 
contrary  to  the  provisions  of  the  said  Act;  and,  upon 
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1856.       hearing  counsel  on  behalf  of  the  said  complainant,  and 
The  Queen    *^®^  upon  hearing  counsel  on  behalf  of  the  said  C.  -R. 
jj  ^-  Badger^  and  also  upon  hearing  the  said  C  A  Badger 

and  the  evidence  respectively  produced  by  and  for  each 
of  them  the  said  D.  WUloughby  and  C.  K  Badger:  It 
appears  unto  this  Court  that  the  said  complaint  is  well 
founded :  and  this  Court  doth  discharge  the  said  C.  /Z. 
Badger  from  his  said  office  forthwith." 

Horny  in  last  Easter  Term,  obtained  a  rule  calling  on 
the  justices  to  shew  cause  why  the  order  should  not  be 
removed  into  this  Court  by  certiorari,  on  the  grounds 
(so  fiu*  as  the  objections  to  the  said  order  consist  of 
objections  on  account  of  any  omission  or  mistake  in  the 
said  order): 

**  1.  That  the  said  order  fails  to  shew  any  jurisdic- 
tion in  the  said  Court  of  quarter  sessions  to  make  it. 

*^  2.  That  it  does  not  set  out  any  complaint  in  writing 
charging  the  commission  of  any  offence  over  which  the 
said  Court  of  quarter  sessions  had  jurisdiction. 

^^3.  That  the  supposed  offence  charged  is  not  an 
offence  within  the  meaning  of  the  79th  section  of  the 
statute  7  &  8  Vict  c.  84. 

*'4.  That  the  said  order  does  does  not  specify  the 
nature  and  particulars  of  the  offence. 

'*5.  That  the  evidence  upon  which  the  said  Court  of 
quarter  sessions  acted  in  making  the  said  order  is  not 
set  out  in  the  said  order. 

<<6.  That  the  said  order  contains  no  adjudication  that 
the  said  C.  R*  Badger  has  committed  any  offence  against 
the  said  Act,  nor  that  he  has  done  any  specific  act  alleged 
to  be  an  offence. 

*'  7.  That  the  said  order  does  not  adjudicate  that  the 
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said  C.  R.  Badffer  has  received  any  fee  knowing  that  he        1866. 
was  not  entitled  thereto.  The  Queen 

"  8.  That  the  said  order  directs  the  said  C.  K  Badger      g^^,, 
be  dismissed  from  the  office  of  district  surveyor  of  the 
parish  of  Letcishamy  an  office  which  he  has  never  held." 

The  nile  was  obtained  on  the  affidavit  of  Badger. 
He  deposed  that  he  was,  about  10th  December^  1854, 
appointed,  and  had,  till  the  order  in  question,  acted  as, 
district  surveyor  of  a  district  in  Kent  called  the  district 
of  Lewisham,  including,  with  other  places,  the  parish  of 
Laois&am,  but  not  of  the  parish  otLewisham  alone.  That 
WUhughby,  in  1853,  built  three  dwelling  houses  of  the 
fourth  rate  within  the  meaning  of  stat  7  &  8  VieL  c.  84.,  in 
the  parish  of  Lewisham.  That  two,  namely  the  northern 
and  centre  house,  were  carried  up  and  covered  in,  within 
the  meaning  of  the  Act,  by  22d  November,  1853 ;  and 
the  other,  or  southernmost,  by  6th  December,  1853,  at 
the  latest  That  Badger  duly  surveyed  the  same.  That 
three  fees,  21 10«.  each,  were,  under  the  Act,  due  to  him 
as  district  surveyor  for  the  supervisions  of  the  building 
of  the  three  houses,  and  were  duly  demanded  by  him 
of  WiUoughby,  and  paid  by  WUloughby  to  him,  about 
12th  January,  1854;  and  that  WUloughby  did  not  at 
any  time  object  to  pay  them,  and  had  never  denied 
Badger^s  just  title  to  them.  That  WiUoughby  built,  to 
each  of  the  three  houses,  at  the  back  of  them,  an 
attached  building  called  a  privy,  which  had  no  internal 
communication  with  the  house  to  which  it  belonged. 
That  the  privies  were  attached  buildings  distinctly 
rated  under  the  Acts  belonging  to  the  fourth  rate;  that 
the  privy  at  the  back  of  the  northernmost  house,  about 
the  time  the  three  houses  were  carried  up,  was  not  fiilly 
covered  at  the  top  (the  deficiency  was  described  as 
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1856.  material),  contrary  to  the  regulations  of  the  Act,  and 
"xhe  Queen  ^»s  not  covered  in  till  after  the  expiration  of  twenty- 
Badger.  ^^^  ^^y^  ^^^^^  ^^^  house  to  which  it  was  attached  had 
been  covered  up  and  carried  in;  that  the  other  two 
privies  were  attached  to  each  other  and  separated  by 
a  party  wall,  without  internal  communication,  and  the 
party  wall  was  not  carried  up  of  the  thickness  required 
by  the  Act  within  twenty  one  days  after  the  houses  had 
been  covered  in  within  the  meaning  of  the  Act.  That 
at  various  times  stated  in  the  affidavit  Badger  surveyed 
the  privies  and  complained  of  the  deficiencies  to  the 
bricklayer  employed.  That  Badger  truly  believed  that 
he  was,  by  virtue  of  the  Act,  entitled  to  receive  from 
fViUaughby  a  fee  of  fifteen  shillings  for  the  supervision 
of  each  of  the  privies,  and  on  27th  Aprils  1854,  after  the 
expiration  of  a  month  fix>m  their  completion,  delivered 
to  Willoughby  an  account  claiming  ten  shillings  only  for 
each  fee  of  fifteen  shillings.  That  Badger  truly  believed 
that  it  was  his  duty  to  direct  Willoughby  to  complete 
the  privies,  and  that  he.  Badger^  was  bound  to  make  a 
return  to  the  registrar  of  metropolitan  buildings  within 
seven  days  after  the  first  day  of  every  month,  enumera- 
ting the  number  and  nature  of  all  the  works  executed 
within  the  previous  month  within  his  superintendance, 
and  the  fees  paid  to  him  for  the  same,  and  ought  not  to 
make  a  return  of  any  work  as  executed  until  the  provi- 
sions of  the  Act  respecting  the  same  had  been  complied 
with,  and  ought  not  to  have  returned  the  privies  as 
works  executed  until  they  were  carried  up  by  a  proper 
party-wall  and  covering.  That,  at  the  hearing  of  the 
complaint,  which  was  attended  by  both  Willoughby  and 
Badger^  Willoughby  said  that  he  would  not  swear  that 
the  party-wall  was  carried  up  8i  inches,  or  the  privy  to 
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the  northern  honse  covered  in,  before  17  th  February t  1856. 
1854 ;  and  other  evidence  was  deposed  to  as  given  The  Qoken 
at  the  hearing,  including  that  of  Badger  himself,  con-  Badoer. 
firmatory  of  the  statement  that  the  party-wall  and 
covering  were  not  completed  till  the  February.  That 
WiUouglibys  counsel  did  not  cross-examine  Badger  as  to 
the  correctness  of  his  statement.  That  Badger  gave  in 
evidence  an  order,  rule  or  regulation  of  Her  Majesty's 
Commissioners  of  Works  and  Buildings,  dated  5th 
September^  1845,  addressed  to  the  oflBcial  referees  of 
metropolitan  buildings  (who,  it  appeared,  had  made 
an  award  against  Badger  on  a  similar  question  between 
him  and  another  party,  which  award  the  Commissioners 
had  declared  to  be  erroneous),  in  which  privies  were 
described  as  attached  buildings  to  which  the  provisions 
of  the  Act  were  applicable.  That  a  lithograph  copy  of 
such  order  had  been  sent  to  Badger  for  his  guidance,  and 
that  he  considered  that  he  ^*  was  entitled  to  claim  a  fee 
for  the  supervision  of  the  erection  of  a  privy  attached 
to  a  house,  though  such  privy  may  have  been  intended 
to  have  been  built  with  the  house,  and  may  be  built 
before  the  house  to  which  it  is  attached  is  completed,  if 
such  privy  be  not  carried  up  and  covered  in,  within  the 
meaning  of  the  said  Act  of  Parliament,  within  twenty- 
one  days  after  the  house  to  which  it  belongs  shall  have 
been  covered  in."  That,  at  the  hearing.  Badger*^  counsel 
contended  that  the  *'  Court  had  no  right  or  authority  to 
find  the  said  complaint  well  founded,  unless  the  said 
Court  was  of  opinion  that  I  had  no  right  to  the  said 
fees  of  10«.  each,  and  had  received  them,  or  one  of 
them,  from  the  said  D.  fVilloughbg,  knowing  and  believ- 
ing that  I  had  no  right  to  receive  the  same.  And  the 
counsel  aforesaid  further  contended  that,  on  the  facts 
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1856.  proved  in  evidence,  I  bad  a  full  right  to  demand  and 
The  Qu£EN  receive  the  said  fees,  and  each  of  them,  under  the  said 
Baooeb.  ^^^  ^^  Parliament ;  and  that,  even  if  the  said  Court 
should  think  otherwise,  that  the  said  Court  must  come 
to  the  conclusion  that  I  had  demanded  and  received  the 
same  bona  fide,  believing  myself  entitled  to  the  same, 
and  that  there  was  no  evidence  whatever  to  shew  that  I 
had  received  the  same,  or  any  of  them,  knowing  that 
t  was  not  entitled  thereto."  That,  on  the  decision  of 
the  Court  "  being  verbally  stated  in  open  court  by 
the"  Earl  Romney,  chairman  of  the  Court,  ''counsel,  on 
my  behalf,  applied  to  the  said  Court  to  know  whether 
the  said  Court  had  found  that  I  had  been  guilty  of  re- 
ceiving the  said  fees,  or  any  of  them,  knowing  that  I  was 
not  entitled  thereto,  or  whether  the  Court  was  of  opinion 
that  I  had  received  the  same,  or  any  of  them  mistakenly, 
under  a  belief  that  I  was  entitled  to  demand  and  receive 
the  same.  That,  in  answer  to  this  application  of  counsel 
on  my  behalf,  the  said  Charles  Earl  Bamney,  as  chair- 
man of  and  on  behalf  of  the  said  Court,  said:  *We 
find  according  to  the  words  of  the  complaint,'  or  words 
to  that  effect" 

In  answer,  Thomas  Moreton  Jones,  attorney,  deposed 
to  some  facts  respecting  Badger's  appointment,  which 
became  immaterial*  That,  on  the  hearing  of  WtOoughbtfB 
complaint,  **  the  evidence  then  given  thereon,  by  and  oh 
behalf  of  the  said  D.  IVxttoughby,  went  to  prove  that 
the  said  C  R.  Badger,  in  his  capacity  of  district  sur- 
veyor for  the  said  parish  of  Lewisham,  had  demanded 
and  received  three  fees,  of  lOi.  each,  for  the  super- 
vision of  the  erection  of  three  privies,  built  with  three 
houses,  by  the  said  A  WiUaughbyy  and  also  to  prove 
that  he,  the  said  C  B.  Badger,  as  such  surveyor,  was 
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not  entitled^  under  the  provisions  of  the  said  Act,  to       1856. 
any  remuneration  whatever  in  respect  of  the  supervision    xhe  Quekn 
of  the  erection  of  the  said  privies  or  any  of  them.**  ^  ^^^ 

In  last  Trinity  Term  (June  12th,  1855),  Pashley 
shewed  cause  against  the  rule,  and  BramweU  was  heard 
in  support  of  it  The  Court  (Lord  Campbell  C  J., 
Coleridge^  Erie  and  Crompton  Js«)  made  the  rule  ab- 
solute. 

In  last  Michaelmas  Term  (November  3d  1855),  Horn 
obtained  a  rule  for  quashing  the  order  of  Sessions* 

In  opposition  to  this  rule,  WUlougKby  deposed  that,  on 
the  hearing,  he  proved  that  he  built  the  three  privies, 
attached  to  the  three  dwelling  houses,  at  the  same  time 
that  he  built  the  dwelling  houses;  and  that  the  privies 
were  built  and  covered  in  within  twenty  one  days  after 
the  dwelling  houses  had  been  built  and  covered  in  within 
the  meaning  of  the  Act.  That  he  also  stated  to  the 
Court  that  Badger,  in  December  1853,  after  the  dwelling 
houses  and  privies  had  been  so  erected  and  covered  in, 
delivered  to  him  an  account  claiming  three  fees,  of  2L  2$. 
each,  for  the  supervision  of  each  of  the  dwelling  houses; 
and,  upon  12th  January  1854,  he  paid  61  Ss.  to  Badger; 
and  that  Badger  did  not,  on  that  occasion  or  previously, 
intimate  that  any  fees  would  be  payable  in  respect  of 
the  privies,  or  that  the  privies  were  at  that  time  in 
anywise  incomplete.  That  he  further  stated  in  evidence 
to  the  Court  that  Badger,  in  February  1854,  delivered 
to  him  an  account  demanding  three  fees,  of  lOs.  each, 
in  respect  of  the  privies;  and  that  he  refused  to  pay 
Badger,  saying  that  Badger  was  not  entitled  to  more  than 
he  had  already  paid :  that  the  same  demand  was  made 
and  refused  on  several  subsequent  occasions;  and  that, 
in  Jufy  1854,  Badger  again  made  the  demand,  when 

you  yi.  L  E.  &  B. 
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1856.  WiUoughby  paid  him  the  \L  10«.^  saying  at  the  same 
The  Queen  ^™®  ^^^  ^®  ^^  "^^  entitled  to  it  That  WiUoughby 
BADGEa  ^"^^l^er  stated,  in  evidence  to  the  Court,  that  the  dwell- 
ing houses  and  privies  were  all  built  under  one  notice 
to  Badger;  and  that  his  supervision  of  the  erection  of 
the  dwelling  houses  necessarily  included  the  supervision 
of  the  erection  of  the  privies.  That  Willonghby  further 
proved  to  the  Court  that  (independently  of  the  question 
whether  the  privies  were  covered  in  within  the  twenty 
one  days)  the  privies  were  substantially  part  and  parcel 
of  the  dwelling  houses,  and  built  expressly  for  the  use 
of  the  occupiers;  that  it  was  contended,  by  counsel  on 
behalf  of  WiUoughby ^  that,  inasmuch  as  the  houses  would 
not  he  complete  without  the  privies,  there  was  no  pre- 
tence for  claiming  the  \L  \0s.  That,  throughout  the 
hearing,  the  only  question  was  whether  Badger  was 
entitled  to  any  remuneration,  above  the  62. 6^.,  in  respect 
to  the  privies;  and  no  question  was  raised  as  to  the 
amount  of  the  fees  if  he  was  entitled  to  them. 
In  the  same  Term  (November  14th,  1855), 

Pashley,  Deedes  and  W.  Rose  shewed  cause.  By  sect. 
104  of  Stat.  7  &  8  Vict.  c.  84.  it  is  enacted:  «'With 
regard  to  every  order  which  shall  be  made  by  virtue  of 
or  under  this  Act,  and  to  any  other  proceeding  to  be 
had  touching  the  conviction  of  any  offender  against  this 
Act  (except"  &&,  stating  exceptions  not  material  here), 
*^  that  it  shall  not  be  lawful  for  any  person  to  remove 
such  order  or  other  proceeding  by  certiorari,  or  any 
other  writ  or  process  whatsoever,  into  any  of  her  Ma- 
jesty's Courts  of  record  at  Westminster;  and  every  such 
order  and  other  proceeding  is  hereby  declared  not  to  be 
so  removeable."  The  question  therefore  is  only  whether 
the  magistrates  had  jarisdiction.     The   proceeding  is 
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under  sect  79,  which  eDacts:  "With  regard  to  every       i856. 
surveyor,  so  far  as  relates  to  the  discharge  of  his  duties,    xhe  Quebn 
that  if  any  surveyor  demand  or  wilfully  receive  any 
higher  fee  than  he  shall  be  entitled  to  under  this  Act, 
or  if  in  his  capacity  of  surveyor  he  receive  a  fee  for  any 
act  or  omission  in  respect  of  which  he  is  not  entitled  to 
receive  any  remuneration,  or  if  he  refuse  to  refund  any 
fee  wrongfully  received  by  him  in  respect  whereof  the 
official  referees  shall  have  made  an  order  to  that  effect, 
or  if  at  any  time  he  wilfully  neglect  his  duty,  or  behave 
himself  negligently  or  unfaithfully  in  the  discharge  there- 
of, then  and  in  every  or  any  such  case  it  shall  be  lawful 
for  any  person  to  present  a  complaint  in  writing  under 
hb  hand  to  the  lord  mayor  and  aldermen  of  the  city  of 
London^  or  the  Court  of  quarter  sessions  having  jurisdic- 
tion over  the  district  for  which  such  surveyor  shall  act 
for  the  time  being,  at  any  sessions  of  the  peace,  quarter 
or  general,  either  original,  intermediate,  or  adjourned, 
and  which  complaint  shall  set  forth  the  nature  and  parti- 
culars of  the  offence  chaiiged  by  the  complaint  against 
any  such  surveyor."     The  section  then  directs  the  mode 
of  proceeding  to  a  hearing,  and  that,   "if,  upon  the 
hearing  of  the  complainant  and  of  the  surveyor,  and  the 
evidence  respectively  produced  by  or  for  them,  it  shall 
appear  unto  the  said  lord  mayor"  &c.,   "or  (/ourt  of 
sessions^  as  the  case  may  be,  that  such  complaint  in 
whole  or  in  part  is  well  founded,  then  it  shall  be  lawful 
for  the  said  lord  mayor"*  &c.,  "or  the  said  Court  of 
quarter  sessions,  as  the  case  may  be,  and  they  are  Jiereby 
respectively  required,  either  to  fine  such  surveyor  in 
such  sum  of  money  not  exceeding  50il  as  they  shall 
think  fit,  or  to  discharge  him  forthwith  from  his  said 
office;  and  that  if  for  any  such  cause  such  surveyor 

L  2 
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1856.       b®  discharged,  be  shall  be   incapable  of  being  again 
The  QuiBN    appointed  a  surveyor  for  the  purposes  of  this  Act'* 
BaJgrr.      ^^^  objection  is,  that  there  are  no  such  justices  as  those 
described  in  the  heading  of  this  complaint,  but  that 
there  is  a  single  commission  for  the  whole  county  of  Kent 
But,  the  complaint  being  rightly  presented,  the  heading 
is  superfluous.     Then  it  is  said  that  the  appointment 
and  office  of  the  surveyor  are  wrongly  described,  inas- 
much as  he  was  not  surveyor  of  the  parish  of  Lewishanif 
but  of  a  district  comprehending  the  parish  and  other 
places.    [This  objection  was  given  up  by  the  other  side.] 
Then  as  to  the  substance  of  the  complaint     The  words 
of  sect.   79   are   sufficiently  followed.      Schedule   (L.) 
prescribes  the  fees  to  be  taken  by  the  surveyor.     For 
a  fourth  rate  house  of  the  first  class,  a  dwelling  hoiise, 
not  containing  more  than  two  stories,  1/.  \0s.  is  to  be 
charged :  and  ''for  every  attached  or  detached  building, 
distinctly  rated  (except  any  such  attached  or  detached 
building  built  at  the  same  time  as  the  building  to  which 
it  belongs,  and  carried  up  and  covered  in  within  twenty 
one  days  after  such  building  shall  have  been  covered  in 
within  the  meaning  of  this  Act),  such  fee  as  is  hereby 
imposed  in  respect  of  additions  to  or  alterations  of  build- 
ings of  the  rate  to  which  such  attached  or  detached 
buildings  shall  belong :"  and  the  addition,  in  the  case  of 
a  fourth  rate  building,  is  I5«.  or  10^.,  according  as  it 
does  or  does  not  contain  more  than  two  stories.     Sche- 
dule (C.)  defines  the  different  charges  and  rates;  and, 
by  Part  vii.  of  the  same  schedule,  the  attached  building 
C'  except  green  houses,  vineries,  aviaries,  or  such  like 
buildings'*)  is  to  be  deemed  as  a  building  of  the  rate 
to  which  it  would  belong  if  built  separately.   Now  these 
privies,  being  alleged  to  be  carried  up  and  covered  in 
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within  the  twenty  one  days,  fall  within  the  exception  of        1866. 

Schedule  (L.);  and  the  additional  fee  is  not  authorized,    xbe  Queen 

The  surveyor,  it  is  true,  disputes  the  fact:  but  that  ques-      Badoer. 

tion  is  for  the  magistrates ;  and  this  Court  cannot  discuss 

the  evidence  on  a  point  of  jurisdiction.    It  is  objected 

that  the  complaint  does  not  shew  that  the  fees  are  taken 

corruptlyy  or  with  knowledge   that  they  were  not  de- 

mandable.     But  that  is  implied  in  the  word  **  wilfully :" 

if  not,  sect.  79,  which  uses  no  other  word,  does  not  make 

corruption  or  knowledge  an  essential  ingredient  of  the 

offence:  and  the  question,  whether  the  ingredients  of 

the  offence,  whatever  they  are,  were  proved  in  fact,  is 

one  of  evidence,  not  of  jurisdiction.     It  is  true  that  an 

indictment  is  not  always  suflScient  because  it  pursues  the 

language  of  the  statute  on  which  it  is  founded:  but 

here  the  essential  part  of  the  enactment  is  embodied: 

and  on  a  summary  conviction  it  is  enough  to  describe 

the  offence    in   the    words    of   the    statute;    Sex  v. 

Chandler  (a).     This,  however,  is  not  a  conviction,  but 

an   order,  in   which  it  is  not   necessary   to  set   out 

the  evidence;   Rex  v.  Lhydifi).     [Coleridge  J.     The 

complaint  sets  up  an  offence  in  respect  of  doing  what, 

in   some  cases,   the   party  was  entitled   to   do:    the 

offence  would  be  committed  if  either  too  large  a  fee 

were  received,  or  a  fee  where  no  fee  at  all  is  payable.] 

The  complaint  states  facts  within  the  definition  of  the 

offence.    The  surveyor  is  bound  to  know  the  law,  and 

commits  an  offence  by  ignorantly  transgressing  it     As 

to  the  formal  part  of  the  order,  stat.  12  &  13   Viet. 

e.  45.  1.  7.  gives  the  power  of  amendment  to  this  Court. 

But  no  amendment  is  necessary.    The  complaint,  it  is 

(a)  1  Ld.  Rtt^.  681.  (6)  3  Stra,  996. 
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1856.  true,  does  not  expressly  state  that  no  fees  were  payable 
The  QuEBN  ^°  respect  of  the  privies,  nor  that  10*.  was  too  high  a 
Badger.  ^^ »  '^"^  ^^  ^^^^  ^^^  ^^^  Badger  received  the  fees, 
"  not  being  entitled  thereto;"  and,  upon  the  other  state- 
ments of  the  complaint,  it  appears  that  he  cottld  not  be 
entitled  to  any  additional  fee  at  all  in  respect  of  the 
privies.     The  order  finds  the  complaint  well  founded. 

BramweUy  Horn  and  F.  Ruaselly  contra.  The  justices 
had  no  jurisdiction  if  the  complaint,  on  the  face  of  it, 
fails  to  bring  the  case  within  the  statute,  or  if  it  appears 
that,  in  fact,  the  case  heard  was  not  a  case  within  the 
Act,  so  as  to  give  the  justices  jurisdiction  to  commence 
the  inquiry;  Regina  v.  Bolton  (a).  First,  as  to  the 
language  of  the  complaint.  That  the  surveyor  may 
receive  money  to  which  he  is  not  entitled,  and  commit 
no  offence  if,  upon  being  ordered  by  the  official  referees 
to  refund  it,  he  obeys,  is  manifest  firom  sect.  79,  which 
makes  disobedience  of  such  an  order,  made  under  sect« 
77^  an  offence  distinct  from  that  of  demanding  or  wil- 
fully receiving  a  higher  fee  than  he  is  entitled  to,  or 
receiving  a  fee  to  which  he  is  not  entitled  at  all.  The 
demanding  and  receiving,  therefore,  must,  to  be  criminal, 
be  a  demanding  and  receiving  corruptly,  or  with  know- 
ledge that  the  claim  is  unfounded.  [Coleridge  J.  Sup- 
pose  the  surveyor  receive  a  l^al  fee,  and  afterwards, 
foigetting  that  he  has  received  it,  receive  it  again :  what 
remedy  has  the  statute  provided  ?]  The  Legislature  pro- 
bably did  not  think  it  worth  while  to  provide  for  the 
case  of  a  man  paying  a  debt  twice  over:  the  clause  in 
sect.  79,  on  which  the  complainant  relies,  is  directed 

(a)   1  Q.  B.  66. 
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against  extortion.  Now  the  word  **  wilfully"  does  not  i856. 
bring  the  complaint  nnder  this.  In  indictments  for  TheQuMN 
extortion  the  word  ** extorsively"  is  used;  Cr.  Cir. 
Comp.  220,  9th  ed.;  2  Chitt.  Cr.  L.  295—300; 
or  « fraudulently,'*  as  in  Rex  v.  Dobsm  (a>  "  Wil- 
fully would  clearly  not  be  enough  upon  an  indictment 
against  a  sheriff,  under  stat.  3  Q.  1.  c.  15.  s.  13.,  for 
taking  excessive  fees,  or  against  a  coroner,  under  stat. 
25  G.  2.  c.  29,  8.  6.  "Wilfully"  is  only  «  voluntarO:' 
Stat  31  G.  2.  e.  10.  s.  24.,  in  describing  the  offence  of 
personating  a  seaman,  adds  "and  knowingly**  to  "wilfully". 
It  is  suggested  that  the  surveyor  must  be  taken  to  have 
knowledge:  but  he  is  to  act  on  notice  from  the  builder; 
sect.  13,  68,  &c  There  clearly  are  some  cases  in  which 
the  surveyor  would  be  entitled  to  a  fee  for  the  separate 
inspection  of  the  privies ;  what  is  there  in  the  body  of 
the  complaint  to  shew  that  he  has  done  other  than  wil- 
fully, that  is,  not  accidentally,  receive  such  fee?  [^^A^- 
man  J.  Suppose  he  is  charged  with  wilfully  receiving 
a  fee  in  respect  of  surveying  an  aviary,  and  corruption 
or  knowledge  is  not  alleged.]  If,  as  may  perhaps  be  the 
law,  it  is  impossible  that  in  such  a  case  a  fee  should  be 
due  at  all,  it  is  possible  that  it  would  not  be  allowed 
to  him  to  allege  ignorance,  and  knowledge  would  be 
implied.  But  this  is  a  very  different  case.  [Lord 
Campbell  C.  J.  Here  sect  79  says:  "which  com- 
plaint shall  set  forth  the  nature  and  particulars  of  the 
offence  charged  by  the  complainant  against  any  such 
surveyor."  Is  not  that  done  ?]  At  the  least  the  offence 
should  be  described  more  particularly.  Under  the  Pilot 
Act,  6  G.  4.   c.  125.  s.  70.,  a  commitment  for  con- 

(a)  7  £aj<,2]8. 
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1856.        tinuing  in  charge  of  a  vessel  without  being  licensed 

The  Queen  *®  ^^^  ^^  *^  ^  °o*  alleged  that  a  licensed  pilot  had 
Badobb.  offered,  to  or  in  presence  of  the  defendant,  to  take  the 
charge,  though  the  enactment  prescribes  no  such  con- 
dition ;  Regina  y.  Chancy  (a).  A  breach  of  duty  should 
appear:  sect  79  speaks  of  the  surveyor's  •'duty.*'  There 
can  be  no  difficulty  in  describing  precisely  what  is 
claimed,  as  sect.  77  prescribes  the  surveyor's  fees,  and 
requires  an  account  to  be  delivered  by  the  surveyor 
before  payment,  which  has  been  done  here.  But  the 
complaint  does  not  even  shew  that  the  fee  was  claimed 
for  surveying:  it  says  only  '*  in  respect  of  each  of  the 
said  privie&"  [Lord  Campbell  C.  J.  Surely  it  is  a 
reasonable  intendment  that  the  claim  was  in  respect  of 
surveying  them.]  Intendment  will  not  be  made  to 
support  jurisdiction.  Suppose  there  were  an  indictment 
for  obtaining  the  money  under  false  pretences ;  would 
it  be  enough  to  lay  it  as  obtained  ''in  respect  of  the 
privies?"  Lancaster  v.  Greaves  (b)  shews  the  necessity 
of  stating  facts  to  raise  the  jurisdiction  unequivocally : 
and  authorities  to  the  same  effect  are  collected  in 
Paky*s  Law  and  Practice  of  Summary  CancictianSf  p. 
88  &C.  3rd  ed.  (p.  160,  4th  cd.).  The  complaint  adds, 
that  ''soothe  complainant  complains  that  Badger  did, 
**  in  manner  and  form  aforesaid,  unlawfully  demand 
and  receive  a  fee  to  which  he  was  not  entitled:"  but, 
unless  what  has  gone  before  shews  illegality,  this  will 
not  aid :  if  it  could,  it  would  be  enough  simply  to  say 
that  he  received  a  fee  to  which  he  was  not  entitled. 
The  fee  might,  for  anything  that  the  complaint  shews, 
have  been  received  without  title  and  unlawfully,  if  the 

(a)  6  DowL  P.  C,  281.  (6)  ^  B.^C.  628. 
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mirveyor's  work  had  not  *<been  done  in  every  respect  1856. 
agreeably  to  the  directions  of  this  Act,'*  by  the  proviso  xhe  Qukem 
in  sect.  77:  but  in  that  case  the  only  course  would  g^^j^ 
have  been  for  the  official  referees  to  order  a  refunding, 
and,  if  the  order  were  not  obeyed,  to  complain  of  the 
disobedience.  In  case  of  doubt,  the  determination  is 
for  the  official  referees,  by  sect,  82.  The  order,  even 
if  it  be  taken  to  affirm  the  complaint  modo  et  forma 
(which  may  be  disputed),  at  all  events  is  open  to  the 
same  objections  as  the  complaint.  But,  further:  on  the 
facts,  as  they  appear  from  the  affidavits,  no  complaint  or 
order  could  be  framed  bringing  the  case  within  sect  79, 
so  as  to  give  jurisdiction  to  the  magistrates  to  commence 
the  inquiry.  There  is  no  suggestion  that  the  fees  have 
not  been  received  under  the  belief  that  they  were  due, 
nor  anything  to  shew  that  they  were  not  so  received  in 
fact  Prima  facie,  under  schedule  (C.)  part  vii.,  attached 
buildings  are  to  be  treated  as  buildings  of  the  rate  to 
which  they  would  belong  if  built  separately,  except 
greenhouses,  vineries,  aviaries,  or  such  like  buildings. 
[Lord  Campbell  C.  J.  Were  not  the  magistrates  acting 
within  their  jurisdiction  in  deciding  whether  the  facts 
came  within  the  enactment  or  not  ?]  Further,  the  com- 
plaint is  wrongly  addressed ;  there  are  no  such  magis- 
trates as  those  described.  Lastly,  it  may  be  questioned 
whether  sect  104,  which  takes  away  the  certiorari,  be 
applicable  to  the  orders  of  quarter  sessions,  except  those 
which  are  made  upon  appeals  **  touching  the  conviction 
of  any  offender  against  this  Act,"  that  is,  appeals  against 
summary  convictions  under  sects.  103,  105.  It  would 
be  reasonable  to  restrict  sect  104  to  this  class  of  orders, 
because  there  the  original  judgment  has  been  already 
once  reviewed;  whereas,  when  the  proceeding  commences 
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1856.       lA  quarter  sessions,  there  will  be  no  means  of  reviewing 
TbeQuBSN    ^^  judgment  if  the  section  be  applicable. 


Badgce. 


Pashky  was  heard  in  reply. 

Cur.  adv.  vuU. 

On  this  day,  there  being  a  difference  of  opinion  on 
the  Bench,  the  following  judgments  were  delivered 
seriatim. 

ErU  J.  Erle  J.     As  the  certiorari  b  taken  away  in  respect 

of  all  orders  made  under  stat.  7  &  8  VicL  c.  84.,  by  sect. 
104,  the  question  for  decision  is.  Whether  the  order 
now  brought  up  was  made  under  that  statute,  and  so 
within  the  jurisdiction  given  thereby  to  the  Sessions  by 
sect.  79.  If  it  was,  the  certiorari  is  to  be  quashed; 
if  it  was  not,  the  order  is  to  be  quashed. 

In  general,  if  the  proceedings  are  regular,  the  juris* 
diction  to  make  the  order  depends  on  the  jurisdiction 
to  commence  the  inquiry ;  and,  accordingly,  in  this  case 
the  governing  question  seems  to  be.  Whether  the  com- 
plaint chaiges  an  offence  within  the  79th  section  above 
mentioned.  In  examining  the  complaint,  I  give  full 
effect  to  the  words  in  their  ordinary  meaning;  and, 
although  the  instrument  wants  precision,  I  endeavour  to 
take  it  in  the  same  sense  in  which  it  was  understood  by 
the  Sessions. 

The  material  allegations  of  the  complaint  are,  that 
three  houses  of  the  fourth  rate  were  covered  in  on  the 
29th  November,  and  that  three  privies  attached  thereto 
were  carried  up  and  covered  in  within  twenty  one  days 
after  that  day ;  and  that  the  defendant,  as  surveyor,  on 
7th   December,  delivered    an    account  claiming   three 
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fees  of  two  guineas  each  for  the  three  houses,  which  1856. 
were  paid ;  and,  on  the  9th  February^  delivered  another  The  Queen 
account  claiming  three  fees  of  10«.  each  in  respect  of  badger. 
the  privies,  and  did  demand  and  wilfully  receive  them, 
not  being  entitled  thereto  under  the  Act.  From  the 
complaint  I  gather  that  the  surveyor  claimed  and 
received  the  fees  in  respect  of  the  privies  on  the  assump- 
tion of  &ct  that  they  were  not  carried  up  and  covered 
in  within  the  twenty  one  days;  and  that  the  builder, 
the  complainant,  meant  to  contend,  and  convinced  the 
Sessions,  that  the  surveyor  was  mistaken  in  that  assump- 
tion of  fact,  and  that  the  privies  were  carried  up  and 
covered  in  within  the  twenty  one  days.  Such  appears 
to  be  the  meaning  of  the  complaint,  and  also  of  the 
order:  and  so  I  understood  the  counsel  in  support  of 
the  order  to  contend.  But,  if  it  is  contended  that  the 
complaint  has  another  meaning  besides  this,  namely, 
that  the  surveyor  demanded  the  fees  in  respect  of 
privies  assumed  by  him  to  have  been  covered  in  within 
the  twenty  one  days,  then  the  proceedings  are  defec* 
tively  drawn  up,  and  either  are  bad  on  account  of 
informality,  or  the  informality  justifies  us  in  looking  to 
the  affidavits  to  see  which  is  the  true  meaning;  see 
Regina  v.  BoUan^d).  And  in  the  affidavits  we  find  that 
the  true  meaning  is  that  first  above  mentioned:  and 
thus  the  question  is  raised.  Whether  a  surveyor  bona 
fide  claiming  a  fee  on  an  assumption  of  fact  which 
entitles  him  thereto,  and  receiving  it  on  that  assump- 
tion, is  guilty  of  an  offence  within  the  79th  section.  If 
he  is  found  to  have  been  mistaken  as  to  the  fact  he 
assumed,  I  think  not:  and  I  consider  that  such  a  ques- 

(a)  1  g.  B.  72. 
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1856.  tion  of  fact,  so  raised,  was  within  the  province  of  the 
The  Queen  ^^^^^  powers  created  by  the  statute,  and  not  within 
the  criminal  jurisdiction  conferred  on  the  Sessions  by 
sect.  79.  The  preamble  of  the  statute  recites  the  diver- 
sity of  practice  among  the  officers  appointed  under 
former  building  Acts,  and  the  expediency  of  regulating 
the  office  of  surveyor,  and  of  providing  for  the  appoint- 
ment of  officers  who  should  superintend  the  execution 
of  this  Act  The  statute  afterwards  defines  the  duties 
of  the  surveyor,  and  gives  him  the  fees  comprised  in 
schedule  (L.),  and,  among  the  rest,  a  fee  for  attached 
buildings,  except  those  carried  up  and  covered  in  within 
twenty  one  days  after  the  houses  to  which  they  are 
attached  are  covered  in.  The  statute  also  creates  offi- 
cial referees,  who  may  settle  disputes  between  the  sur- 
veyor and  other  parties,  with  a  further  resort  on  certain 
occasions  by  way  of  appeal  to  the  commissioners  and 
registrar.  By  these  officers  the  civil  powers  under  the 
Act  are  to  be  exercised,  and  lawful  disputes  determined. 
Also,  by  sect  77,  enabling  the  surveyor  to  recover  his 
fees  before  a  justice,  the  party  disputing  the  right  may 
refuse  to  pay,  and  may  take  the  judgment  of  a  justice 
as  to  his  liability  Jby  appearing  to  resist  a  distress 
warrant ;  and  also  he  may,  at  any  time  afler  payment, 
appeal  to  the  official  referees,  who  may  order  the  sur-* 
veyor  to  refund  the  fee  if  they  think  it  wrongfully 
received.  In  either  of  these  ways,  the  builder  may 
obtain  redress  if  the  fee  claimed  is  not  due.  But, 
beyond  the  civil  powers  for  settling  disputed  questions 
of  right,  the  statute,  by  sect  79,  creates  a  criminal  juris- 
diction over  intentional  offences.  That  this  section  is 
directed  against  offences  only  is  clear,  because  it  requires 
the  complaint  in  all  cases  to  state  tlie  nature  and  par- 
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ticulars  of  the  offence  complained  of,  and  because  the        lSo6. 
sentence  must  be  penal,  either  fine,  or  dischaige  from    The  Quekn 
office  with  perpetual  incapacity  in  future ;  and  because      Badgkb 
the  description  of  each  offence  involves  a  wilful  violation 
of  the  law,  and  does  not  include  a  bon&  fide  mistake. 
These  offences  are  extortion,  disobedience  to  the  official 
referees  in  not  refunding,  wilful  neglect  of  duty,  and 
unfaithful  discharge  of  duty.      As  to  all  the  offences 
except  extortion,  the  description  is  unequivocal:  as  to 
extortion,  two  kinds  are  provided  against,  viz.  taking 
too  high  a  fee,  and  taking  a  fee  where  none  is  given  by 
law.    It  is  in  the  description  of  these  two  offences  that 
the  language  is  uncertain.     The  words  are :  '^  If  any 
surveyor  demand  or  wilfully  receive  any  higher  fee  than 
he  shall  be  entitled  to  under  this  Act,  or  if  in  his  capa- 
city of  surveyor  he  receive  a  fee  for  any  act  or  omission 
in  respect  of  which  he  is  not  entitled  to  receive  any 
remuneration."    Do  these  words  extend  only  to  wilful 
extortion,  or  do  they  comprise  bona  fide  mistakes,  either 
as  to  the  amount  of  the  fee  or  as  to  the  fact  on  which 
the  right  to  the  fee  depends?     I  think  the  enactment 
is  directed  against  wilful  extortion  only,  and  does  not 
include  an  innocent  mistake.     The  context  makes  this 
probable ;  and  the  words  themselves,  closely  considered, 
indicate  that  meaning.     Every  matter  that  may  be  the 
subject  of  a  complaint  within  this  section  must  be  an 
offence;    and    an    offence    implies    intention    in    the 
offender.     The  description  of  the  offence  of  demanding 
a  higher  fee  than  the  surveyor  is  entitled  to  applies  to 
the  case  of  a  surveyor  professing  to  claim  the  fee  given 
by  schedule  (L.)  upon  the  facts  there  entitling  to  a  fee, 
and  increasing  the  amount :  for  instance,  the  fee  for  a 
fourth  rate  house  is  21.  2s. ;  and,  if  he  demanded  321  3«., 
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1856.  he  would  be  guilty:  if  he  had  read  schedule  (L.)  he 
The  Queen  "vrould  know  he  was  demanding  more  than  was  due; 
Baogee.  ^°^  ^^  ^^^  scarcely  be  supposed  that  a  surveyor  would 
act  who  had  not  read  schedule  (L.>  And  the 
offence  of  wilfuUy  receiving  a  higher  fee  than  he  is 
entitled  to  applies  in  terms  to  the  intentional  wrong:  at 
least  I  would  construe  *' wilfully"  here  to  be  equivalent 
to  '' knowingly  and  fraudulently'*  so  doing.  If  the 
offence  in  the  first  clause,  relating  to  over-charge,  means 
intentional  extortion,  it  is  probable  that  the  offence  in 
the  second  clause  relating  to  demands  of  fees  where 
there  was  no  right  to  any  fee  would  be  analogous,  and 
apply  to  cases  where  the  demand  was  knowingly  made 
without  a  colour  of  right.  The  Legislature  may  well 
have  supposed  that  many  persons  would  be  ignorant  of 
the  statute,  and  would  trust  to  the  surveyor,  and  so 
would  be  liable  to  be  cheated  by  him.  It  has,  there- 
fore, put  a  severe  penalty  on  a  surveyor  who  should 
take  such  an  advantage.  By  so  construing  the  Act,  all 
parts  have  a  more  reasonable  and  consistent  effect  than 
they  have  with  the  other  construction :  and  I  adverted 
to  the  facts  in  the  affidavits  merely  to  exemplify  the 
effects  of  the  two  constructions.  The  question  of  fact 
raised,  between  the  parties  below,  as  to  the  covering  in 
of  the  privy,  was,  whether  a  privy,  having  a  slate  cistern 
on  the  top,  within  the  twenty  one  days  was  covered  in, 
while  an  opening  twelve  inches  wide  was  left  till  after 
the  twenty  one  days,  and  then  closed :  and  the  question 
of  fact  raised  as  to  the  carrying  up  the  other  privies 
was,  whether  they  were  carried  up  while  the  partition 
wall  between  them  was  only  four  inches  thick,  which 
ought,  by  the  Building  Act,  to  be  eight  inches  thick, 
and  which,  after  the  twenty  one  days,  was  made  eight 
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inches   thick.     These   questions  are  more  fit  for  an        1856. 

architectural  than  a  criminal  tribunal:    and   the   sur-    xbeQuKjsN 

▼ejor  appears   to  have   good   reason   for  contending     Badgee. 

that  such  questions  were  appropriated   by  the  statute 

to  the   official   referees  and  commissioners.     He  also 

seems  to  have  good    reason  for  contending   that  he 

ought  not  to  be  convicted   of  an   offence   under  the 

criminal  tribunal,  and  degraded  and  incapacitated  for 

life,  for  taking  a  fee  which  he  correctly  believed  to  be 

his  right,  and  which  the  civil  tribunals  under  the  statute 

decide  him  to  be  entitled  to.     If  the  intention  of  the 

Legblature  had  been  as  supposed  by  the  builder,  the 

enactment  should  have  been :   *'  If  the  surveyor  shall 

receive  any  amount  by  way  of  fee  to  which  he  shall 

not  be  entitled  he  shall  be  liable  to  fine  and  discharge." 

But  the  words  of  the  section  are  not  so  wide;  and  I 

think  that  they  do  not  extend  to  a  receipt  of  a  fee  under 

a  bona  fide  assumption  of  &ct  entitling  thereto,  although 

the  assumption  may  be  found  by  the  tribunal  to  have 

been  a  mistake. 

It  follows  that  the  order  of  Sessions  was  without 
jurisdiction,  and  must  be  quashed. 

CoLERiDOE  J.  This  was  a  rule  to  quash  an  order  of  Coieridgt  J. 
justices  made  at  the  quarter  sessions  for  the  county  of 
Kent^  for  the  removal  of  the  defendant  firom  his  office 
of  a  district  surveyor,  under  stat.  7  &  8  Vict.  e.  84.,  the 
order  having  been  removed  into  this  court  by  certiorari. 
By  sect  104,  all  orders  made  by  virtue  of  or  under  the 
Act  are  made  irremoveaUe  by  certiorari :  and  the  inquiry 
therefore  is  now  limited  to  the  consideration  whether, 
in  the  making  it,  the  justices  have  or  have  not  acted 
within  their  jurisdiction. 
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1856,  The  order  itself  is  so  short  and  general  in  its  terms 

The  QoBKN  ^^*^  nothinf^  can  be  gathered  from  it,  but  that  the  Court 
Badger  ^*^  heard  a  complaint  which  had  been  made  by  one 
David  WUloughby  against  the  defendant,  and  which  set 
CdtridgeJ.  f^^^  ^^^  nature  and  particulars  of  the  oflFence  charged 
thereby,  and  which  alleged  that  the  defendant,  in  his 
capacity  of  surveyor,  had  demanded  and  wilfully  re- 
ceived a  fee  to  which  he  was  not  entitled  under  the 
Act :  that  the  justices  had  heard  counsel  on  both  sides, 
and  the  defendant  himself,  and  the  evidence  produced ; 
and  that  it  appeared  to  the  Court  that  the  complaint 
was  well  founded,  and  that  the  Court  discharged  the 
defendant  from  his  office  forthwith. 

The  complaint,  therefore,  thus  shortly  referred  to, 
must  be  considered  as  embodied  in  the  order :  and  we 
must,  in  the  first  instance,  refer  to  it,  to  see  what  it  was 
which  the  Sessions  in  fact  dealt  with.  Its  material  facts 
are  the  fallowing:  That  the  complainant  did,  in  1853, 
erect  and  build  three  dwelling  houses  of  the  fourth 
rate  adjoining  each  other;  that  these  were  carried  up 
and  covered  in  by  the  29th  November^  1853;  that  three 
privies  attached  to  the  back  of  and  belonging  to  the 
said  dwelling  houses,  being  one  to  each  house,  were 
each  and  all  of  them  bqilt  and  carried  up  at  the  same 
time  with  the  dwelling  houses,  and  were  covered  in  by 
the  2d  December^  1853,  and  within  twenty  one  days 
after  the  dwelling  houses  had  been  covered  in ;  that,  in 
the  month  of  December ,  1853,  the  defendant,  as  such 
surveyor,  delivered  to  the  complainant  an  account  claim- 
ing a  fee  of  two  guineas  in  respect  of  each  of  tlie  said 
dwelling  houses,  as  being  due  to  him  as  such  surveyor, 
which  were  paid  on  the  12th  January ,  1854;  that,  in 
the  month  of  February,  1854,  the  said  defendant,  as 
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such  surveyor  as  aforesaid,  delivered  another  account  to        1856. 
the  complainant,  claiming  a  fee  of  ten  shillings  as  due    The  Queen 
to  him  as  such  surveyor  tVi  respect  of  each  of  the  said      u^^^^ 
prhiesj  and  demanded  payment  thereof,  and  did,  on  the 
14th  July,  1854,  wilfully  receive  the  same,  he  not  being    ^*'**»  ^' 
entitled  thereto :  and  then  the  complaint  concludes  by 
inferring  from  the  facts  stated  in  these  allegations,  that 
"so**  the  defendant  "did,  on  the  day  and  year  last 
aforesaid,   in   manner  and   form   aforesaid,  unlawfully 
demand  and  receive  a  fee  to  which  he  was  not  entitled 
under  the  said  Act'' 

The  substance  of  the  complaint  appears  then  to  be 
that,  whereas  the  dwelling  houses  and  the  privies  at- 
tached to  them  respectively  were  carried  up  and  covered 
ID,  the  latter  within  twenty  one  days  of  the  former,  and 
whereas  in  respect  of  the  dwelling  houses  the  defendant 
bad  claimed  as  surveyor,  and  been  paid  in  January 
three  fees  of  two  guineas  each,  yet,  in  the  month  of 
February^  he  had  claimed,  as  surveyor*  and  been  paid 
in  July,  three  fees  of  ten  shillings  each  in  respect  of  the 
three  privies.  Nothing  is  said  as  to  the  -work  done 
on  either  occasion  in  respect  of  which  the  fees  were 
demanded :  and,  assuming  that  the  dwelling  houses  and 
privies  are  under  the  circumstances  stated  to  be  consi- 
dered as  parts  of  the  same  buildings  respectively,  unless 
it  can  be  maintained  that  under  no  circumstances  and 
in  consideration  of  no  work  done  a  second  fee  could 
rightly  become  payable  after  one  demanded  and  paid  in 
respect  of  the  same  buildings,  it  is  clear  that  this  state- 
ment is  defective,  and  does  not  disclose  any  specific 
offence.  But  this  cannot  be  maintained ;  for,  to  go  no 
further  than  the  same  schedule  (L.)  of  the  statute  under 
which  the  first  fee  of  two  guineas  was  claimed  and  paid, 
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1856.        ^^  appears  that  for  certain  alterations  or  additions  made 

The  QoKKN    ^^  buildings  under  certain  conditions  at  any  time^  how- 

Ba^'e         ^^^'  short,  after  the  roof  covered  in,  a  fee  may  become 

payable.      It  is  quite  consistent  with  every  allegation 

Coleridge  J.     j^  ^j^  gQ^plaint,  that  the  fee  here  claimed  was  of  right 

payable  for  some  such  alteration  or  addition  to  these 

privies. 

If,  therefore,  the  1 04th  section  of  the  statute,  taking 
away  the  certiorari,  were  out  of  the  way,  there  can  be 
no  doubt,  1  think,  that  we  should  hold  this  order  and 
complaint  insufficient,  and  quash  the  former.  But, 
where  the  certiorari  is  taken  away,  the  Legislature  in 
effect  constitutes  the  inferior  tribunal  sole  judge  both  of 
the  form  and  the  substance,  the  statement  of  the  charge 
and  the  fact  to  be  proved,  subject  to  no  appeal  to  any 
higher  Court:  and  therefore,  when  any  proceeding  is 
still  brought  before  us  on  the  ground  that  it  has  taken 
place  in  excess  of  jurisdiction,  and  the  language  either 
of  the  complaint  or  the  order  is  relied  on  to  establish 
that  excess,  I  conceive  it  to  be  our  duty  to  construe  that 
language  very  liberally,  looking  to  its  substantial  suffici- 
ency rather  than  its  technical  accuracy,  if,  after  reference 
to  the  affidavits  which  may  be  used  as  well  to  shew  as 
to  disprove  jurisdiction,  it  shall  appear  that  the  Court 
below  were  really  engaged  upon  the  trial  of  a  question 
which  was  within  their  competency  to  try.  And  the 
spirit  in  which  we  are  to  conduct  such  examination 
must  be  the  same^  whether  we  are  satisfied  or  dissa- 
tisfied with  the  conclusion  in  fact  at  which  they  have 
arrived.  For  with  that  conclusion  we  have  nothing  to 
do,  the  Legislature  having  thought  fit  to  make  them 
judges,  without  appeal  upon  the  merits.  And  the 
only  ground  upon  which  we  are  at  liberty  to  examine 
the  proceedings  at  all  is  the  necessity  of  doing  so  in 
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order  to  ascertain  whether  the  Court  below  was  acting        1856. 
within  its  jorisdiction.  The  Qumn 

Now,  without  going  into  the  affidavits  minutely  in 
detail,  it  appears  that,  on  the  one  hand,  the  complainant 
WilUmghby'B  contention  was  that  he  had  built  and  ^*''**^'^- 
completed  privies  attached  to  his  three  houses  of  such  a 
character  and  within  such  a  period  of  time  from  the  car- 
rying up  and  covering  in  of  the  houses  that  the  survey 
of  the  houses  included  the  survey  of  the  privies ;  that 
there  was  no  right  to  make  a  separate  survey  of  them, 
or  to  demand  a  fee  for  it ;  and  therefore  that  to  demand 
and  receive  a  fee  for  such  survey  was  to  commit,  within 
the  79th  section  of  the  Act,  the  offence  of  receiving  a 
fee  for  an  act  in  respect  of  which  he  was  not  entitled  to 
receive  any  remuneration.  On  the  other  hand,  the  case 
of  the  surveyor  was  that,  when  he  surveyed  the  houses, 
the  privies  were  not  in  such  a  state  as  complied  with 
the  Act,  one  of  them  not  being  properly  covered  in,  and 
the  party  wall  between  the  other  two  being  of  less  than 
the  requisite  thickness;  that  these  defects  were  the 
subject  of  complaint  on  his  part,  and  were  not  removed 
till  two  months  after  the  first  survey ;  so  that  he  was 
entitled,  under  the  Act,  to  a  separate  fee  for  the  final 
survey  of  them  which  he  made;  and  that,  as  to  cha- 
racter, these  privies  were  not  such  as  the  complainant 
represented,  but  that  they  were  buildings  distinctly 
rated 

It  is  clear  that  this  was  the  question  which  the  parties 
came  to  try  at  Sessions,  that  which  the  Sessions  heard, 
and  on  which  they  decided:  and,  although  the  com- 
plaint does  not  satisfactorily  and  conclusively  raise  this 
question,  yet  I  am  not  prepared  to  say  that  it  is  so 
imperfect  a  statement  that,  the  Sessions  having  treated 
M  2 


164 


1856. 

The  Queen 

y. 

Badoee. 


ColeridgtJ. 


HILARY  VACATION. 

it  as  sufficient  and  decided  on  it,  we  can  on  the  ground 
of  excess  of  jurisdiction  quash  their  order. 

But  this  assumes  that  the  question  so  raised,  and 
taking  the  sufficiency  of  the  statement  for  granted,  was 
within  the  jurisdiction  of  the  Sessions.  For,  if  it  was 
not,  then  it  is  perfectly  clear  that  the  order  must  be 
quashed.  This  will  depend  on  the  construction  of  the 
79th  sect,  of  stat.  7  &  8  Fict  c.  84.  This  section  is 
enacted  "  with  regard  to  every  surveyor,  so  far  as  relates 
to  the  discharge  of  his  duties;"  and  it  subjects  him, 
upon  certain  complaints,  to  fine  not  exceeding  5021,  or 
to  discharge  from  his  office,  attended,  in  the  latter  case, 
by  perpetual  incapacity  of  being  again  appointed  sur- 
veyor. The  complaints  which  may  lead  to  these  results 
are  specified  thus;  I.  if  he  shall  'Memand  or  wilfully 
receive  any  higher  fee  than  he  shall  be  entitled  to  under 
this  Act;"  2.  "or  if  in  his  capacity  of  surveyor  be 
receive  a  fee  for  any  act  or  omission  in  respect  of  which 
he  is  not  entitled  to  receive  any  remuneration  ;**  or,  3., 
"  if  he  refuse  to  refund  any  fee  wrongfully  received  by 
him  in  respect  whereof  the  official  referees  shall  have 
made  an  order  to  that  effect ;"  or,  4.,  "  if  at  any  time  he 
wilfully  neglect  his  duty,  or  behave  himself  negligently 
or  unfaithfully  in  the  discharge  thereof." 

It  is  clear  that  both  the  complaint  and  the  order 
intended  to  bring  the  defendant's  case  under  the  second 
head:  although  it  is  remarkable  that  both  state  it  simply 
as  the  demanding  and  receiving  a  fee  to  which  he  was 
not  entitled.  The  question  then  is,  what  the  Act  in- 
tends by  receiving  a  fee  for  any  act  or  omission  in 
respect  of  which  he  is  not  entitled  to  receive  any  remu- 
neration. And  it  seems  to  me  that  the  words  them- 
selves, as  well  as  the  context,  shew  that  the  intention 
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was,  not  the  receiving  a  fee  for  something  not  done,  or       1856. 

not  omitted  to  be  done,  for  which,  if  done  or  omitted,  "xhe  Queen 

remaneration  would  be  due,  but  the  receiving  a  fee  for      badger. 

an  act  or  omission  for  which,  even  if  done  or  omitted 

as  alleged,  the  Act  gave  no  remuneration.     The  former        ''^^ 

would  constantly  depend  on  disputed  fiicts,  as  to  which 

the  surveyor  might  make  the  claim  bona  6de,  and  yet 

be  in  error:  to  punish  him  in  such  case  by  dismissal 

and  perpetual  incapacity  for  office  would  be  unjust  in 

the  extreme ;  and  the  Act  clearly  provided  another  mode 

of  disposing  of  such  questions  by  sect  77  ;  on  refusal  to 

pay,  the  surveyor  may  bring  the  party  before  the  justice 

of  the  peace,  and  before  him  the  fact  on  which  the 

lawfulness  of  such  claim  rests  may  be  contested ;  or,  if 

the  party  has  paid  on  demand,  and  yet  disputes  the 

lawfulness  of  the  claim,  he  may  apply  to  the  official 

referees,  who  may,  if  they  think  the  claim  not  made 

out,  direct  the  surveyor  to  refund  the  money :  and,  if 

they  so  decide,  and  the  surveyor  refuse  to  refund,  he 

brings  himself  within  the  third  class  of  o£Pences  provided 

for  by  the  79th  section. 

The  introduction  of  this  third  class  shews  that  the 
cases  over  which  the  official  referees  have  jurisdiction 
were  present  to  the  mind  of  the  framers  of  this  section 
at  the  time  of  framing  it ;  and  it  is  worthy  of  remark 
that,  although  the  word  "  wilfully"  is  introduced  in  the 
first  and  fourth  classes  of  offences,  in  order  to  constitute 
them,  it  is  omitted  in  the  second  and  third  classes,  and, 
as  it  seems  to  me,  for  an  obvious  reason,  namely,  that  it 
was  in  each  of  these  unnecessary.  Where  a  surveyor 
refused  to  refund  money  which  the  official  referees  had 
ordered  him  to  refund,  the  refusal  could  not  be  in  igno- 
rance or  bona  fide :  so  also,  the  Act  distinctly  pointing 
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1866.  out  in  ^hich  cases  a  fee  was  lawfully  clmmable,  the 
The  Qu££N  surveyor  was  bound  to  know  them ;  and,  if  he  claimed 
in  other  cases,  the  claim  could  not  be  taken  to  be  made 
bon&  fide.  Further,  I  think  it  unreasonable  to  suppose 
that  the  Legislature  has  provided  for  the  same  case  by 
sect  79  which  was  already  provided  for  by  sect  77 ; 
and  it  seems  clear  to  me  that  such  a  case  as  the  com- 
plainant here  insists  upon  might  have  been  taken  by 
him  either  before  the  justice  of  the  peace  or  the  official 
referees. 

I  come  to  the  conclusion,  therefore,  on  these  grounds, 
that  the  jurisdiction  of  the  Sessions  is  confined  to  the 
case  where  the  surveyor  has  received  a  fee  wholly  unau- 
thorized by  the  statute,  even  if  he  has  done  or  omitted 
to  do  the  act  on  the  doing  or  omitting  to  do  which  he 
founds  his  claim  to  receive  it. 

But  it  is  obvious  that  this  was  not  the  case  which  the 
Sessions  in  the  present  instance  dealt  with.  Here  it 
was  purely  a  dispute  upon  facts.  A  fee  is  given  by 
the  Act  under  certain  circumstances ;  it  is  not  given 
under  certain  other  excepted  circumstances :  the  com- 
plainant alleged  that  the  facts  brought  him  within  the 
exception;  he  said  the  privies  were  carried  up  and 
covered  in  within  twenty  one  days  after  the  principal 
buildings  had  been  covered  in;  the  surveyor  alleged 
that  they  were  not,  by  reason  of  aperture  in  the  roof 
and  insufficiency  of  the  party  wall,  carried  up  and 
covered  in  for  more  than  a  month  after  that  time.  But 
he  made  no  claim  out  of  the  Act  of  Parliament  If  he 
was  right  in  his  facts,  the  Act  had  entided  him  to 
remuneration  for  his  survey. 

I  think  therefore  that,  upon  a  careful  consideration 
of  the  statute  and  examination  of  the  facts,  the  Sessions 
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had  no  jurisdiction;  and  oonaequently  that,  in  consist-  1856. 

ence  with  Beffina  v.  BoUm  (a),  and  the  whole  coarse  of  The  Queem 

oar  decisionsi,  their  order  should  be  quashed.  Badger. 

My  brother  WiglOman  agrees  with  my  brother  Erie  '*'«>A<»w"i  J. 
and  myself. 


Lord  Cajcpbell  C.  J.  (whose  judgment  was  read  by 
Cdleridge  J.).  I  am  of  opinion  that  in  this  case  the 
certiorari  has  improvidently  issued,  and  that  it  ought 
to  be  quashed. 

The  justices  in  making  the  order  professed,  and  bon& 
fide  meant,  to  proceed  under  stat  7  &  8  VicL  c.  84. ; 
and  sect  104  of  that  statute  enacts  (his  Lordship  then 
read  the  section).  Thus,  where  there  is  a  proceeding 
before  justices  under  the  Act,  the  Legislature  has  en- 
trusted them  with  the  final  power  of  deciding,  thinking 
that,  although  this  course  may  in  particular  cases  sub- 
ject individuals  to  hardship,  it  is  upon  the  whole  more 
conducive  to  the  public  good  than,  by  a  right  of  appeal, 
to  prolong  litigation  and  to  a£Ford  an  opportunity  of 
taking  technical  objections  for  the  purpose  of  defeating 
substantial  justice.  If  an  order  has  been  made  by  the 
quarter  sessions,  under  colour  of  the  Act,  without  juris- 
diction, we  are  still  bound  to  grant  a  certiorari,  and  to 
quash  the  order :  but  it  lies  upon  the  defendant  to  shew 
clearly  that  they  did  proceed  without  jurisdiction ;  and 
it  is  not  enough  for  him  to  shew  that,  having  jurisdic- 
tion, they  pronounced  an  erroneous  judgment 

The  leading  case  upon  the  distinction  between  excess 
of  jurisdiction  and  erronenous  judgment  is  Regina  v. 
BoUon{a)\  although  it  must  be  remembered  that  there 

(a)  1  g.  B.  66. 


Lord 


C.J. 
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1856.  the  certiorari  had  not  been  taken  away.  The  Court 
The  QuEBN  ^®^®  8**d  •  "  All  we  can  then  do,  when  their  decision 
Bauger.  ^^  complained  of,  is  to  see  that  the  case  was  one  within 
their  jurisdiction,  and  that  their  proceedings  on  the 
Cam/J^a  C.  J.  ^^  ^^  them  are  regular  and  according  to  law.  Even 
if  their  decision  should  upon  the  merits  be  unwise 
or  unjust,  on  these  grounds  we  cannot  reverse  it." 
**  Where  the  charge  laid  before  the  magistrate,  as  stated 
in  the  information,  does  not  amount  in  law  to  the 
offence  over  which  the  statute  gives  him  jurisdiction,  his 
finding  the  party  guilty  by  his  conviction  in  the  very 
terms  of  the  statute  would  not  avail  to  give  him  juris- 
diction." **  Or  if,  the  chaise  being  really  insufficient, 
he  had  misstated  it  in  drawing  up  the  proceedings,  so 
that  they  would  appear  to  be  regular,  it  would  be 
clearly  competent  to  the  defendant  to  shew  to  us  by 
affidavits  what  the  real  charge  was,  and,  that  appearing 
to  have  been  insufficient,  we  should  quash  the  convic- 
tion." In  the  present  case  there  is  no  suggestion  of  any 
misstatement  in  drawing  up  the  proceedings.  I  am  not 
aware  of  any  ground  upon  which  the  affidavits  offered 
to  us  can  be  received ;  and  I  do  not  think  myself  at 
liberty  to  enter  into  the  merits  of  the  chaise  or  of  the 
defence.  The  order  itself  being  unobjectionable  on  the 
face  of  it,  we  have  only,  as  it  seems  to  me,  to  consider 
whether  the  charge  laid  before  the  justices,  as  stated  in 
the  complaint,  amounts  in  law  to  an  offence  over  which 
the  statute  gives  them  jurisdiction. 

Now,  by  sect  79,  it  is  enacted :  "  that  if  any  surveyor 
demand  or  wilfully  receive  any  higher  fee  than  he  shall 
be  entitled  to  under  this  Act,  or  if  in  his  capacity  of 
Burveyor  he  receive  a  fee  for  any  act  or  omission  in 
respect  of  which  he  is  not  entitled  to  receive  any  remunera- 
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tUm^^  in  ''any  such  case  it  shall  be  lawful  for  any  person        1856. 

to  present  a  complaint  in  writing"  to  certain  justices,   The  Qoeen 

**  which  complaint  shall  set  forth  the  nature  and  partic-      Badgeb. 

ulars  of  the  offence  charged  by  the  complainant  against 

any  such  surveyor."    The  subsequent  procedure  (which  Q^oKfibdi  C.  J. 

has  been  followed  in  this  case)  is  then  prescribed ;  and 

the  justices  are  empowered  for  such  offence  to  impose 

a  &ne  upon  the  surveyor  not  exceeding  5021,  or  to 

discharge  him  from  his  office.     Thus  the  surveyor  is 

guilty  of  an  offence  if,  in  his  capacity  of  surveyor,  he 

wilfully  receives  a  fee  for  any  act  in  respect  of  which  he 

is  not  entitled  to  receive  any  remuneration  ;  and  the 

complaint    is    merely  to    set    forth    the    nature    and 

particulars  of  the  offence  charged. 

I  am  of  opinion  that  in  the  present  case  the  complaint 
does  sufficiently  charge  this  offence,  and  does  sufficiently 
set  forth  the  nature  and  the  particulars  of  the  offence 
chai^d.  If  this  be  so,  the  justices  unquestionably  had 
jurisdiction  to  hear  it. 

I  entirely  concur  in  the  position  that  the  complaint 
must  charge  an  offence  over  which  the  justices  had 
jurisdiction,  and  that  it  would  not  charge  such  an 
offence  if  it  merely  alleged  that  the  surveyor  had, 
through  a  mistake  of  &ct,  demanded  and  received  a  fee 
'  to  which  he  was  not  entitled,  and  which  he  might  be 
called  upon  to  refund.  Such  a  receipt  of  money  might 
be  made  the  foundation  of  another  proceeding  under 
the  Act,  but  not  of  a  proceeding  under  sect.  79.  This 
section  applies  only  to  ''offences;**  and  these  offences 
must  have  been  committed  "  wilfully"  or  malo  animo. 

But,  looking  to  this  complaint,  I  must  say  that, 
instead  of  stating  a  receipt  of  money  by  mistake,  it 
charges,  and  if  the  facts  which  it  alleges  be  true  clearly 
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Lord 
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]  866.  proves,  that  the  surveyor  wilfully  demanded  and  received 
The  Qqeen  *  ^®  ^^^  ^^  ^^^  ^^  respect  of  which  he  was  not  entitled 
to  receive  any  remuneration.  The  complaint  is  long 
and  circumstantial,  giving  the  whole  history  of  the  three 
dwelling  houses,  and  the  three  privies:  and,  if  the  three 
privies  were  built  and  carried  up  at  the  same  time  with 
the  three  dwelling  houses,  and  were  covered  in  within 
twenty  one  days  after  the  dwelling  houses  had  been 
covered  in,  it  is  quite  clear  that  under  schedule  (L.)  the 
surveyor  was  not  entitled  to  any  remuneration  in  respect 
of  the  privies  after  he  had  received  the  6/.  6s,  in  respect 
of  the  dwelling  houses.  But  the  complaint  avers  that 
he  afterwards  claimed  a  fee  of  lOs,  as  due  to  him  as 
such  surveyor  in  respect  of  each  of  the  said  privies, 
making  together  IL  10«.,  and  did  demand  of  the  com- 
plainant payment  of  the  said  last  mentioned  sum,  and 
did,  on  the  4th  day  otJuly  1854,  in  his  capacity  of 
surveyor  as  aforesaid,  wUfully  receive  the  same  from  this 
complainant,  he  the  said  C.  Badger  not  being  entitled 
thereto  under  the  said  Act.  The  act  done  was  surveying 
the  three  privies.  For  this  act,  according  to  the  state* 
ment  of  the  facts,  he  was  not  entitled  to  any  remunera- 
tion. The  fee  which  he  demanded  and  received  was 
wholly  unauthorized  by  the  statute.  The  demand  and 
receipt  of  the  1/.  10«.,  instead  of  being  represented  by 
the  complaint  to  have  been  under  an  honest  mistake, 
must,  I  think,  be  here  considered  to  be  charged  as 
intentional  and  fraudulent,  and  with  knowledge  that  no 
remuneration  was  due  beyond  what  had  been  received. 
The  technicalities  of  an  indictment,  or  even  of  an  infor- 
maUon  under  a  penal  statute,  are  not  required  in  the 
complaint.  It  is  only  to  set  forth  the  nature  and 
particulars  of  the  offence  charged:  and,  after  reading 
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oyer  this  complaint,  the  defendant  mast  have  been  well  1856. 

aware  of  what  he  had  to  answer,  and  might  have  come  Tho  Qoun 

fiilly  prepared  to  make  his  defence.     He  might  have  Badqbe. 
shewn,  if  the  &ct  was  so,  that  he  had  demanded  and 

Lord 

received  the  IL  lOs.  through  a  mistaken  apprehension  campbtUCJ. 
that  the  privies  had  been  constructed  or  completed  after 
the  twenty  one  days,  so  as  to  entitle  him  to  the  addi- 
tional fees,  or  under  any  other  circumstances  which 
rebut  the  charge  that  in  demanding  and  receiving  the. 
money  he  acted  "wilfully."  The  word  "wilfully"  is 
used  in  the  79th  section  of  the  Act  with  respect  to 
receiving  any  higher  fee  than  the  surveyor  is  entitled  to, 
in  a  sense  denoting  evil  intention;  and  such  is  the 
common  use  of  the  word  in  the  English  language. 
Thus  Milton  {a)  \  "Thou  to  me  Art  all  things  under 
Heaven,  all  places  thou,  Who  for  my  wilful  crime  art 
banished  hence:"  and  Hooker  says:  "  So  full  of  wilful-- 
ness  and  self-liking  is  our  nature  (i)." 

Even  if  there  were  an  informality  in  the  proceeding 
in  this  case,  the  certiorari  being  taken  away,  we  cannot 
for  that  informality  quash  the  conviction:  the  very 
object  of  the  Legislature  in  taking  away  the  certiorari 
was  to  prevent  informality  from  being  available  to  vitiate 
the  order.  But  the  whole  proceeding  upon  the  face  of 
it  appears  to  me  to  be  regular. 

At  the  bar,  a  strong  appeal  was  made  to  our  compas- 
sion :  and  we  were  told  that  according  to  the  affidavits 
the  defendant  has  been  very  cruelly  used,  and  has  been 
deprived  of  his  oflSce  and  rendered  incapable  of  being 
again  appointed  a  surveyor  under  the  Act,  although 
guilty  of  no  offence.     I  again  recur  to  the  language  of 

(a)  Par.  L.  XII.  617. 

(6)  Preface  to  Ece,  Pol.  Ch.  vi.  8.  [3.]. 
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2.^^ 


1856.  this  Court  in  Regina  v.  BoUon{a\  and  "forbear  to 
Tho  QtJBBN  express  any  opinion  on  that  which  is  not  before  us,  the 
propriety  of  the  conclusion  drawn  from  the  evidence  by 
the  magistrates:  they  and  they  alone  were  the  com- 
petent authority  to  draw  it ;  and  we  must  not  constitute 
ourselves  into  a  Court  of  appeal  where  the  statute  does 
not  make  us  such,  because  it  has  constituted  no  other. 
It  is  of  much  more  importance  to  hold  the  rule  of  law 
straight  than,  from  a  feeling  of  the  supposed  hardship 
of  any  particular  decision,  to  interpose  relief  at  the 
expence  of  introducing  a  precedent  full  of  inconvenience 
and  uncertainty  in  the  decision  of  fiiture  cases.** 

Order  quashed. 
(«)  1  Q.  fi.  76. 

Robert  ThompsoNj/Joseph  Lowes  Thompson, 
and  John  Thompson  against  Thomas  Duck 
Hopper. 


Saturdayi 
lAruary  2?d. 


n^HE  first  count  of  the  declaration  alleged  that,  at  the 


time  of  the  making  of  the  policy  of  insurance  in 
this  count   after  mentioned,  plaintiffs,  defendant,  and 


There  is  not 
in  general  an 
implied  war- 
ranty of  sea- 
worthiness in 
a  time  policy 
of  assurance. 

Per  Lord  CaamifMl  C.  J.,  Coleritfye  and  IFightman  Js.,  dissentiente  Erie  J. :  There  is 
not  an  implied  warranty  of  seaworthiness  in  a  time  policy  of  assurance,  though,  at  the  time 
of  the  making  of  the  policy,  the  ship,  being  an  outward  bound  ship,  and  chartered  for  a 
foreign  port,  is  lying  in  a  Britieh  port  where  the  owner  resides. 

Per  Lord  Campbell  C.  J.,  Coleridge  and  IVightman  Js.,  dissentiente  Erie  J. :  In  such  a 
case,  it  constitutes  no  defence,  to  a  declaration  alleging  loss  by  perils  of  the  sea,  that  the 
plaintiff,  the  ship-owner,  knowingly,  wilfully,  wrongfully  and  improperly  sent  the  ship  loaded 
out  to  sea  in  an  unseaworthy  statOj  and  when  she  was  not  in  a  fit  and  proper  condition  safely 
to  go  to  sea. 

Per  Curiam :  A  good  defence  is  shewn  by  a  plea  alleging  that  the  plaintiff,  knowingly, 
wilftdly,  wrongfully  and  improperly  sent  the  ship  to  sea  at  a  time  when  it  was  dangerous  to 
go  to  sea  in  the  state  and  condition  in  which  she  then  was,  and  wrongfully  and  improperly 
caused  and  permitted  the  ship  to  be  and  remain  on  the  high  seas  near  to  the  sea  shore,  for  a 
great  length  of  time,  in  the  state  and  condition  aforesaid,  and  without  a  master,  and  without 
a  proper  crew  to  manage  and  naviffate  her  on  her  said  voyage ;  during  which  time  tho  ship, 
£y  reason  of  the  premites,  was  wrecked. 
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divers  other  persons,  \vere,  and  still  are,  members  of  1856, 
an  association  called  The  Equitable  Marine  Ineurance  Thompson 
Attodatiofu  And  thereupon  plaintiffs  caused  to  be  hoppbb. 
made  a  certain  policy  of  assurance,  purporting  thereby, 
and  containing  therein,  that  plaintifls,  as  well  in  their 
own  name  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain,  in  part  or  in  all,  did  make 
assurance,  and  cause  themselves,  and  them,  and  every 
of  them,  to  be  insured,  lost  or  not  lost,  '^  at  and  from 
the  meridian  of  the  21st  day  of  October  in  the  year  of 
our  Lord  1854,  to  and  with  the  meridian  of  the  1st  day 
of  March  in  the  year  of  our  Lord  1855,  upon  the  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture,  of  )md  in  the  good  ship  or  vessel  called 
the  Mary  Grahanu  And  it  was  by  the  said  policy  de- 
clared that  it  should  be  lawful  for  the  said  ship  to 
proceed  and  sail  to  and  touch  and  stay  at  any  ports 
or  places  whatsoever,  without  prejudice  to  the  said  in- 
surance." And  it  was  further  declared  that  the  ship 
by  agreement  was  valued  at  5fiOOL  **  And  that,  touch* 
ing  the  adventures  and  perils  which  the  assurers  were 
contented  to  bear  and  did  take  upon  themselves,  they 
were  of  the  seas'*  &c.,  ''and  all  other  perils,  losses,  and 
misfortunes  that  had  or  should  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  ship  or  any  part  thereof." 
That  a  memorandum  was  subscribed,  whereby  it  was 
declared  and  agreed  that  certain  annexed  regulations 
should  form  part  of  the  policy.  The  declaration  set  out 
the  first  ten  of  the  regulations.  The  first  was:  ''That 
the  members  of  this  Association  shall  ^severally  and 
respectively,  not  jointly  or  in  partnership,  nor  the  one 
for  the  other  of  them,  but  each  only  in  his  own  name. 
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1866.  insure  each  others*  ships  or  shares  of  ships  from  noon  of 
Thompson  ^^^  ^^^  ^^J  ^^  March,  1864,  or  from  the  date  of  entry 
HoFPBB  ^^  ^*^^  vessel,  respectively,  until  noon  of  the  1st  day 
of  March  then  next ;  and  from  that  time  until  the  Ist 
day  of  March  in  the  next  succeeding  year,  and  so  on 
from  year  to  year,  unless  notice  to  the  contrary  be  given 
as  hereinafter  mentioned,  against  all  losses,  perils  and 
damages,  of  whatever  nature  or  kind  soever,  which  may 
be  sustained  or  received  by  their  respective  ships,  or 
caused  or  done  by  them  to  other  ships  or  craft,  except 
when  on  the  voyages  in  the  trades,  or  under  the  circum- 
stances hereinafter  particularly  excepted."  (Nothing 
turned  upon  any  of  the  other  nine  regulations.)  That 
defendant  and  the  other  members  of  the  Association 
subscribed  the  policy  for  1,000/.,  every  member  to  bear 
his  equal  proportion  according  to  the  sums  mutually 
insured  therein.  Allegations  of  mutual  promises,  and 
of  the  interest  of  plaintiffs.  That  afterwards,  and  during 
the  period  for  which  the  ship  was  insured,  that  is  to  say 
between  21st  of  Octcber,  1864,  and  1st  March,  1856, 
the  ship  and  her  body  &c.  were,  by  the  force  and  vio- 
lence of  the  winds  and  waves,  and  by  the  perils  of  the 
seas,  broken  and  wrecked,  and  totally  lost  That,  at 
the  time  of  the  loss,  she  remained  and  was  insured  in 
the  sum  of  1,000/.  by  the  Association  for  the  period 
and  on  the  terms  in  the  policy  and  regulations  mentioned. 
General  allegation  of  performance  necessary  to  entitle 
plaintiflb  &c. ;  and  allegations  bringing  the  case  within 
the  regulations.  That  the  defendant's  proportion  of  the 
1,000/.  was  60/.     Breach:  non-payment. 

The  second  count  stated  that  plaintiff,  defendant,  and 
others,  were  members  of  another  association  called  The 
Protector  Insurance  AssociiUian ;   and  alleged  a  similar 
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policy  of  assurance,  stating  the  period  of  insurance  as       1866. 
at  and  firom  the  meridian  of  26th  October,  1854,  to     Thompson 
and    with  the   meridian  of  20th  March,  1865,   with      Hofpee. 
regulations  varying  in  some  particulars  from  those  of 
the  other  Association,  but  not  in  any  point  material  to 
the   present  case.    The   period  of  mutual    assurance 
named  in  the  regulations  was  from  noon  of  20th  March, 
1854,  or  the  date  of  entry  of  each  vessel,  until  noon  of 
20th  March  then  next,  and  from  that  time  until  20th 
March,  in  the  next  succeeding  year,  and  so  on  &c.  The 
defendant's  proportion  was  chained  at  1002*    In  other 
respects  the  counts  corresponded,  so  far  as  is  material 
to  the  question  raised. 

Pleas.  1.  To  the  first  count :  That,  at  the  time  when 
the  said  policy  was  made  and  effected,  and  thenceforth 
down  to  the  time  when  the  said  ship  was  sent  to  sea  as 
hereinafter  mentioned,   the  said  ship  was  an  outward  *     > 

bound  ship,  lying  in  a  British  port,  to  wit  the  port  of 
Sunderland;  and  at  which  place  the  plaintifis  also  re- 
sided at  the  time  of  making  the  said  policy,  and  at  the 
time  of  their  sending  the  said  ship  to  sea,  as  hereinafter 
mentioned.  That  plaintiffs  had,  shortly  before  the 
making  of  the  said  policy,  agreed  with  one  Thomas 
Gilkspy  that  the  said  ship,  being  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage,  should  with 
all  convenient  speed,  at  Sunderland,  load  from  the  fac- 
tors of  the  T.  G.  a  full  and  complete  cargo  of  coals, 
and,  being  so  loaded,  should  therewith  proceed  to  Coit- 
ttantinople.  That,  pursuant  to  the  said  charter  party, 
T.  G.  caused  the  ship  to  be  loaded  with  a  full  and 
complete  cargo  of  coals ;  and  that  plaintiffs  afterwards, 
and  after  the  making  of  the  said  policy,  sent  the  ship. 
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so  loaded,  out  to  sea  in  an  unseaworthj  state,  and  when 
she  was  not  in  a  fit  and  proper  condition  safely  to  go  to 
sea ;  and  that  the  ship  soon  afterwards,  and  while  she 
was  on  the  high  seas  in  the  state  and  condition  aforesaid, 
was  wholly  lost 

2.  To  the  first  count,  allegations  identical  with  those  in 
plea  1,  down  to  and  including  the  allegation  of  the  load- 
ing with  a  full  and  complete  cargo  of  coals.  And  that 
plain  tiSs  afterwards,  and  after  the  making  of  the  policy, 
knowingly,  wilfully,,  wrongfully  and  improperly  sent  the 
ship,  so  loaded,  out  to  sea  in  an  unseaworthy  state,  and 
when  she  was  not  in  a  fit  and  proper  condition  safely  to 
go  to  sea.  And  that  the  ship  soon  afterwards,  and 
while  she  was  on  the  high  seas,  in  the  state  and  condi- 

.  tion  aforesaid,  was  wholly  lost. 

3.  To  the  first  count,  allegations  similar  to  those  in  plea 
I,  down  to  and  including  the  allegation  of  the  loading 
with  a  full  and  complete  cargo  of  coals.  And  that  the 
plaintiiis  afterwards,  and  after  the  making  of  the  policy, 
knowingly,  wilfully,  wrongfully  and  improperly  sent  the 
ship,  so  loaded,  out  to  sea  in  an  unseaworthy  state,  and 
when  she  was  not  fitted  for  the  voyage,  and  when  she 
was  not  in  a  fit  and  proper  condition  safely  to  go  to  sea, 
and  at  a  time  when  it  was  dangerous  for  the  ship  to  go 
to  sea  in  the  state  and  condition  in  which  she  then  was. 
And  plaintiff  wrongfully  and  improperly  pa»^  and 
permitted  the  said  ship  to  be  and  remain  on  the  high 
seas  near  to  the  sea  shore,  for  a  great  length  of  time,  in 
the  state  and  condition  aforesaid,  and  without  a  master, 
and  without  a  proper  crew  to  manage  and  navigate  her 
on  her  said  voyage:  during  which  time  the  said  ship, 
by  reason  of  the  premises,  became  and  was  wrecked  and 
wholly  lost 
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4,  5  and  6.    To  the  second  count:  pleas  correspond-       1856. 
ing  respectively  to  pleas  1,  2  and  3.  Thompson 

Demurrer  to  all  the  pleas.    Joinder.  Homa. 

The  case  was  argued  in  last  Michaelmas  Term  (a),  by 
Atherton  for  the  plaintifis  and  Mamsty  for  the  defend- 
ant. The  course  of  the  argument  will  suflSciently 
appear  fix>m  the  judgments.  Besides  the  authorities 
cited  from  the  Bench,  the  following  were  mentioned : 
BeU  V.  Carstairs  {b)\  Busk  v.  The  Royal  Exchange 
Assurance  Compamf  (c);  Bishop  v.  Pentland{dy 

Cur.  adv.  vulL 

There  being  a  difference  of  opinion  on  the  Bench, 
the  following  judgments  were  now  delivered  seriatim. 

Eblb  J.  By  the  demurrers  to  the  three  pleas  in  this  Brk  J. 
case,  three  questions,  arising  upon  the  meaning  of  the 
judgment  m  Gibson  v.  Small  (e),  must  be  decided.  On 
the  first  plea  the  question  is,  whether,  upon  a  time 
policy  on  an  outward  bound  ship  lying  in  the  port  of 
the  oumer^s  residence,  the  ship  owner  can  recover  for  a 
loss  if  he  sends  her  to  sea  in  an  unseaworthy  state.  On 
the  2d  plea  the  question  is,  Whether  he  can  recover  if 
he  does  so  knowingly.  And  on  the  3d  plea  the  question 
is,  Whether  be  can  recover  if  he  does  so  knowingly,  and 
the  ship  is  lost  by  reason  of  that  unseaworthiness. 

(a)  November  13tli,  1865^  Before  Lord  Canqtba  C.  J.,  CoUridgt, 
Wigkimam  and  SHe  Jt. 

(6)  14  B€ui,  374.  (c)  2  ^. «-  ilU.  73. 

id)  1  B.fa  219. 

(e)  4  H.  L.  Ca.  353.,  in  Dom.  Proc,  affinning  tbe  judgment  of  Exch. 
Ch.  in  8maU  v.  Gibmnh  16  Q.  B,  141,  which  rerened  the  Judgment  of 
Q.  B.  hi  SmaM  ▼.  Gibum,  16  Q.  B.  128. 

VOL.   VI.  N  B.   &   B. 
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As  none  of  these  questions  are  decided  by  Gibson  v. 

Small  {a\  the  authority  of  the  supreme  Court  does  not 

preclude  a  free  consideration  of  them.     That  Court 

^decided  that  the  plea  there  was  bad,  seemingly  on  the 


pronnd  that,  if  a  ship  insured  by  a  time  policy  is  at  the 
commencement  of  the  risk  in  ^n  unknown  sea  and  in  an 
unknown  statfi»«the  owner  does  not  warrant  that  it  is  in 


the  state  rec^uisite  for  setting  out  on  a  voyage.  ToTBlB 
extent  all  the  Courts  are  bound.  But,  when  it  is  pro- 
posed to  adopt  the  opinions  of  Baron  Parke  and  Lord 
Campbell  there  expressed,  namely,  that  there  is  no  war- 
ranty of  seaworthiness  in  any  time  policy,  and  therefore 
to  hold  the  first  plea  in  this  case  bad,  whatever  deference 
I  may  feel  for  those  opinions,  still  I  must  pray  leave  to 
state  my  dissent,  as  well  from  the  opinion  as  from  the 
reasoning  from  which  it  was  deduced.  The  reasoning 
was,  that  a  time  policy  is  to  be  construed  as  an  ordinary 
contract  in  writing  by  the  terms  thereof,  and  not  as  a 
contract  for  marine  insurance  subjected  to  the  rules  of 
law  relating  thereto ;  it  being  assumed  that  those  rules 
were  laid  down  for  voyage  policies,  and  were  not  adapted 
to  time  policies,  at  least  as  far  as  relates  to  the  warranty 
of  seaworthiness  at  the  commencement  of  the  risk ;  this 
warranty  in  voyage  policies  being  supposed  to  be  implied 
by  law  by  reason  of  the  owner  being  supposed  to  know 
and  to  have  power  over  the  state  of  the  ship,  while  the 
owner  in  case  of  a  time  policy  may  sometimes  not  have 
such  knowledge  and  power  to  the  same  extent;  it  being 
also  assumed  that  a  time  policy,  silent  alike  as  to  warranty 
and  disclosure,  and  exempt  by  reason  of  that  silence 


(a)  \H.L.Ca.  353. 


BrU  J. 
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from   warranty,  woald  not  be  exempt,  by  the    same       1856. 
reason,  from  the    rule  requiring    a  disclosure   of   all     Thompson  ( 
material  fiu:ts ;  and  it  being  also  assumed  that  the  aboli-     HonsR. 
tion  of  any  security  for  the  state  of  the  ship  to  the 
insurer  would  tend  to  give  simplicity  and  certainty  to 
this  branch  of  the  law.     I  think  this  opinion  and  this 
reasoning  contrary  alike  to  authority  and  to  principle. 

As  to  authority :  it  does  not  appear  that  any  person 
ever  expressed  the  opinion  that  there  was  no  warranty 
in  any  time  policy  until  Baron  Parke  spoke  in  the  House 
of  Lords.  In  all  the  authorities  there  cited, — see  Hoi- 
UnyworOi  v.  Brodrick(a),  Sadler  v.  Dixon  (b\  Hacks  v. 
J^amian(c),  Amauld{d),  PhiOips^e)  and  Kent  (£i\— the 
opinions  are  in  favor  of  a  warranty  in  time  policies 
analogous  to  that  in  voyage  policies ;  and,  though  there 
was  no  adjudication  upon  the  point,  yet  that  was 
accounted  for,  because  no  shipowner  before  the  plaintiff 
Small  was  shewn  to  have  disputed  it. 

Again,  throughout  the  stages  of  Gibson  v.  Small{h)y  the 
opinions  of  all  Courts  and  Judges  were  in  favor  of  some 
warranty  till  Baron  Parke  spoke.  The  Queen's  Bench 
adjudged  for  it  absolutely.  The  Exchequer  Chamber 
intimated  an  opinion  for  it  under  such  circumstances 
as  are  here  pleaded.  In  the  House  of  Lords,  every 
Judge,  except  Baron  Parke,  either  affirms  that  there  is, 

or  inclines  to  think  that  there  may  be,  a  warranty  of 

• 

(a)  1  J:^  E.  40. 

(ft)  8  ilC  ^  W,  895,  in  Ezch.  Cb.,  aiBnniog  the  Judgment  of  Exch.  in 
Dixon  ▼.  Sadler,  5  M.  ^  W,  405. 
(e)  Holfi  N.  P.  a  30. 

(tf)  AruomlBCi  Tnaiut  On  the  Law  of  Marine  Huwranee,  Yol.  1.  p.  667 . 
(<)  BkHUptU  Treatiae  On  the  Law  of  huuranee,  ch.  8.  lect.  2.  §  727. 
(p)  Kenfe  CommemUarieB,  part  y.  lect.  48  (vol.  3.  p.  287.) 
(A)  16  Q.  B.  128,141  -,  A  ff.  L.  Co.  353. 
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1866.  seaworthiness  in  some  time  policies:  and  Lord  8L 
Thompson  Leonards^  who  was  one  of  the  two  peers  deciding  the 
HomB  ^^^^'  ^^^  ^^  opinion  that  there  is  such  a  warranty 
under  the  circumstances  here  pleaded.  To  these  autho- 
rities ought  to  be  added  the  general  expression  of 
the  rule  as  applicable  to  marine  insurance^  without 
an  exception  of  time  policies,  in  the  judgments  and 
treatises  where  it  is  laid  down,  and  the  absence  of  any 
marine  code  of  any  nation  excepting  time  policies  out 
of  the  general  rules  governing  marine  insurance. 
Kent  (a)  blends  time  policies  with  voyage  as  if  they 
were  subject  to  the  same  incidents.  '^  The  insurer  may 
take,  and  modify,  what  risk  he  pleases.  The  policy 
may  be  on  a  voyage  out,  or  on  a  voyage  in^  or  on  the 
whole  complete  voyage  out  and  in;  or  it  may  be  for 
part  of  the  route,  or  for  a  Knuted  time,  or  from  port  to 
port,  in  an  intermediate  stage  of  the  voyage.**  So  they 
are  blended  in  the  Code  de  Commerce,  Art  335  (&),  with- 
out distinction.  '*  L'assurance "  ''pent  £tre  faite  pour 
Taller  et  le  retour,  ou  seulement  pour  Fun  des  deux, 
pour  le  voyage  entier  ou  pour  un  temps  limits."  In 
AmaubTs  treatise,  though  voyage  and  time  policies  are 
treated  of  separately,  yet  he  mentions  (voL  1,  p.  412) 
a  third  class,  which  indicates  that  the  parties  had  no 
conception  of  an  essential  difference  between  time  and 
voyage  policies,  namely,  policies  where  time  and  voyage 
are  mixed,  at  and  from  London  to  Cadie  for  six  months, 
or  from  Ist  January  1847  to  1st  June  1847  at  and  from 
Bristol  to  Marseilles. 

As,  on  this  review,  authority  seems  to  weigh  against 
the  opinion  contended  for,  so  reasoning  upon  principle 

(a)  Comm.  part  y.  leet.  48  (vol  3.  p.  307.) 
{b)  Lit.  n.  tit.  10.  sect.  1. 
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seems  also  unfavorable  to  it.    It  is  said  that  the  war-       1856. 

ranty  of  seaworthiness    implied  on  a  voyage  policy     thomfbon 

cannot  be  applied  by  analogy  to  a  time  policy;  that  on      Bmm. 

a  voyage  policy  the  warranty  means  fit  to  go  to  sea  on 

the  voyage,  and  that,  if  it  has  been  complied  with  so 

that  the  policy  has  attached,  it  is  at  an  end;  and  that 

a  time  policy  on  a  ship  being  at  sea  would  always  be 

void  if  seaworthiness  in  the  last  mentioned  sense  was 

warranted;  and  therefore  no  warranty  at  all  is  to  be 

implied.    The  answer  is,  that  seaworthiness  is  not  used 

in  this  last  mentioned  sense  in  respect  of  warranty.    It 

is  laid  down  in  Dixon  v.  Sadler  (a),  and  again  in  Gibson 

V.  8maU{b\  that  the  original  meaning  of  the  word  has 

long  been  extended,  and  t^^^it  now  means  that  the      if  iC% 

ship  is  fit  for  its  duty  in  the  ordinary  degree.     It  is    /^ 

also  clear  that,  when  once  fiilfilled,  so  that  the  policy 

has  attached,  it  is  not  always  at  an  end.    The  case  of  a 

poU<^gn  ship  at  andjfroin.Z^^     on  a  whaling  voyage 


to  the  North  fa  almost  too  trite  to  be  quoted :  the  war- 
ranty fa  for  four  gradations :  fit  for  dock  in  London;  fit 
for  river  to  Gravesend;  fit  for  sea  to  Shetland;  then  fit 
for  whaling.  TTie  policy  attaches  if  the  ship  fa  fit  for 
dock;  but  the  warranty  fa  broken  if  the  other  stages^ 
fitness  are  not  com^etedT^  See  Amovid^  voU  1.  p^  670. 
If  the  word  '*  seaworthy"  has  been  extended  to  these 
four  gradations,  why  may  it  not  be  egt^T^dga  !>y  i^tiaIi 
to  the  middle  or  end  of  the  voyage,  and  mean  that  the 
— — ihip  fa  then  fit  in  the  ordinary  degree,  that  is,  without 
extraordinary  rfakTto  reach  its  port  of  destination?  In 
Paddock  V.  FrooM^  ^MUTonce  Company  (c)  Shaw  C.  J, 

(a)  6  M.  fr  r.  405;  Sadkr  «.  JHmm,  8  Ml  ^  If.  899. 

(6)  4  ^.  Z.  Oi.  353. 

(c)  11  Pkkering  {Mattaehtudit)  W, 


(Si — 
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18/)6.     I  says  that,  if  the  warranty  of  seaworthiness  implied  in 
Thompson  /  ^^7^^  policies  be  implied  also  in  those  for  time,  the 

HOFFBB. 

This  is  true,  and  was  done  by  Gibb$  C.  J.  in  Huchs  v. 
JTiamtan  (a),  where  a  time  policy  was  on  a  ship  which 
had  been  in  the  South  sea  for  a  year,  whaling  and 
taking  prizes,  and  the  crew  was  so  far  reduced  by  death 
and  desertion  as  to  be  inadequate  to  whaling  and 
guarding  prisoners,  but  was  adequate  to  sailing  and 
if  getting  home.  The  Chief  Justice  said :  '^  if  the  crew 
could  perform  some  of  the  objects  of  their  adventure 
with  safety,  and  navigate  the  vessel  home,  she  can  not 
be  called  unseaworthy."  The  latitude  of  construction 
which  was  adopted  in  this  case  for  a  time  policy  must 
also  be  adopted  in  respect  of  every  voyage  policy  for 
the  latter  part  of  a  voyage  ;  and,  though  it  is  difficult  to 
define  the  line  between  seaworthiness  and  unseaworthi- 
ness generally,  yet  the  facts  of  the  majority  of  cases 
would  probably  be  so  far  on  one  side  of  the  line  as  to 
be  clear  of  doubt  The  facts  in  Hucks  v.  2Tiamtan{a) 
exemplify  what  would  be  seaworthiness  according  to  the 
stage  of  the  voyage.  And  the  facts  in  Gribson  v.  Small  {b) 
may  be  referred  to  as  shewing  what  was  clear  unseawor- 
thiness. In  that  case  the  risk  began  on  the  25th 
September;  and  the  ship  had  been  so  damaged  by  perils 
of  the  sea  on  her  voyage  before  that  day  that,  by  reason 
thereof,  she  was  abandoned  as  a  total  loss  after  that  day. 
The  decision  that  the  defendant  in  that  case  was  liable 
decided  that  he  must  pay  for  damage  which  was  not 
within  his  contract.  Furthermore,  the  nature  of  the 
contract  of  insurance  shews  that  a  warranty  of  the  state 
of  the  ship  is  needed  equally  for  policies  of  marine 

(a)  HoU't  N.  p.  C.  30.  (6)  A  H.  L.  Co.  Z53. 
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insurance,  whether  they  are  for  voyage,  or  for  time,  or       1856. 
mixed     There  is  anthority  for  saying  that  the  warranty     Thompson 
of  seaworthiness  is  the  basis  of  the  contract  of  the      ^J^ 
insurer:  see  the  authorities  coUected  in  Mr.   ffUde's 
aignment  in  Gibson  v.  SmaU{a),  to  which  add  JDuer,^ 
Law  and  Practice  of  Marine  Assurance,  vol.  2.  p.  671  Ji 
LeOure  14.  {New  York,  1846),  cited  by  Mr.  MartiM 
in  Small  v.  Gibson  {b).     This  proposition  cannot  be 
carried  into  effect  as  a  proposition  of  law  unless  the 
course  of  business  in  making  marine  assurance,  and  i 
the  eflect  of  the  decisions  upon  the  well  known  form 
adopted  for  policies,  be  assumed  to  be  known  in  law* 
It  is  conceded   to  be  contrary  to  law  to  take  any 
single  voyage   policy  out  of  the  general  class,  and 
construe  it  as  an  insulated  written  contract;  equally 
contrary  to  law,  as  it  seems  to  me,  is  it,  so  to  deal  with 
a  class  of  policies,  such  as  all  policies  for  time,  or  all 
policies  on  ships  made  of  iron,  or  any  other  arbitrary 
class.    If  the  Court  can  notice  the  course  of  business  as 
matter  of  law  in  making  a  voyage  policy,  so  as  to  make 
the  warranty  the  basis  of  the  contract  in  that  form, 
equally  so  must  they  notice  it  in  applying  the  same 
proposition  of  law  to  policies  for  time:  and  the  proposi- 
tion, so  applied,  has  the  same  effect  upon  both  classes  of 
policies  for  the  same  reason.     Thus,  on  a  proposal  of  a 
ship  for  insurance,  a  main  question  for  the  insurer  must 
always  be,  whether  the  risk  is  ordinary  or  extraordi- 
naiy :  and  that  question  never  can  be  answered  unless 
the  state  of  the  ship  is  given.    If  the  ship  is  seaworthy, 
in  the  sense  of  fit  for  its  service  in  the  ordinary  degree, 
the  risk  would  be  so  &r  ordinary,  and  the  premium  at 
the  lowest  sum  which,  on  an  average,  would  yield  a 

(a)  4H,  L,Ca.  356.  (()  16  Q.  B.  143. 
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1856.  profit  to  the  capitfil,  care  and  skill  embarked.  As  the 
Thompson  generality  of  ships  would  be  fit  for  service  in  the  ordi- 
HoPFSB  ^^  degree,  this  would  be  the  ordinary  policy;  and  the 
contract  would  be  made  by  underwriting  on  a  proposal 
containing  the  name  of  the  ship,  the  amount  to  be 
covered,  the  duration  of  the  risk,  and  the  premium.  In 
making  this  contract,  the  insurer  knows  the  early  history 
of  the  ship  £tom  the  register,  and  the  last  account  firom 
the  disclosure  of  all'knaterial  facts,  and  the  present  state 
from  the  warranty  of  seaworthiness :  and,  as  the  duty  to 
disclose  and  the  warranty  are  universally  wanted  for 
policies  at  an  ordinary  risk,  the  law  has  given  to  the 
underwriters  security  that  those  duties  shall  be  per- 
formed by  the  assured.  For  it  makes  them  a  condition 
of  the  underwriters  promise  to  indemnify.  In  this 
sense  they  are  the  basis  of  his  contract.  But,  if  the 
ship  is  not  fit  for  its  service  in  the  ordinary  degree,  a 
disclosure  of  the  defect  is  essential,  to  proportion  the 
increase  of  premium  to  the  risk  from  the  defect.  It 
may  be  a  defect  readily  remedied;  it  may  be  a  state 
bordering  on  destruction;  so  that,  in  case  of  unsea- 
worthy  ships,  the  insurance  would  be  always  in  the 
nature  of  a  special  contract ;  and  this  is  equally  appli- 
cable to  insurance  for  time  or  voyage.  In  the  case  of  a 
ship  with  rotten  timbers,  the  premium  would  be  alike 
increased,  whatever  was  the  measure  for  the  duration  of 
the  risk.  If  the  warranty  of  the  seaworthiness  is  in  this 
sense  the  basis  of  the  contract,  it  is  a  term  introduced 
for  the  interest  of  the  iusurer,  and  is  indispensable  for 
him  if  he  is  to  insure  at  an  ordinary  risk.  It  is  called  a 
warranty,  because  it  extends  to  latent  as  well  as  patent 
defects,  and  is  not  limited  in  the  slightest  degree  by 
any  reference  to  the  knowlege  or  power  of  the  assured. 
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It  is  applicable  alike  to  all  ships,  whether  at  home  or  i856. 
abroad^  and  to  every  assured,  whether  foreigner  or  xhompsom 
native,  and  to  every  policy,  whether  for  voyage  or  time.  hopmb. 
The  law  gives  it  as  a  security  to  the  insurer,  so  that 
insurance  may  be  a  prudent  mercantile  investment; 
and  not  only  for  that  reason,  but  also  as  it  operates  to 
prevent  fraudulent  insurance  for  the  purpose  of  destruc- 
tion, and  the  evils  that  follow  in  that  train.  If  this  be 
the  meaning  of  this  warranty  being  the  basb  of  the 
contract,  it  is  not  legal  reasoning  to  construe  the  con- 
tract of  the  insurer,  as  in  Gibson  v.  Small  (a)  seems  to 
have  been  done,  to  be  a  wager  on  the  safety  of  an 
unknown  ship,  leaving  it  to  chance  whether  at  the  com- 
mencement of  the  risk  she  was  seaworthy  or  a  drifting 
hull  without  mast  or  anchors,  as  described  by  the  Chief 
Baron  there.  Neither  is  it  legal  reasoning  to  exempt 
the  ship  owner  from  the  warranty  on  account  of  a  sup- 
posed want  of  knowledge  in  him.  Still  less  is  a  Court 
justified  in  gratuitously  assuming^  as  a  fact  known  in  law, 
that  insurers  for  time  have,  as  a  class,  less  knowledge  of 
the  state  of  their  ships  than  insurers  for  voyage.  With 
respect  to  the  argument  that  the  warranty  of  seaworthi- 
ness is  not  required  to  protect  against  firaud  because 
that  b  prevented  by  the  duty  of  disclosure,  I  will  only 
observe  that,  if  time  policies  are  to  be  construed  by 
their  written  contents  alone,  there  is  no  authority  for 
importing  the  duty  to  disclose  fix>m  the  rules  relating  to 
marine  insurance,  more  than  the  duty  to  warrant  sea- 
worthiness. And,  with  respect  to  the  aigument  for 
annulling  the  warranty  in  all  time  policies,  I  would 
observe  that  the  importance  of  a  rule  depends  on  its 

(a)  AH.L.Ca.  353. 
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1856.       accordance  with  the  rights  of  the  parties  and  its  analogy 
Thompson     ^^  ^^^  Other  parts  of  the  same  branch  of  law.     And,  for 
HoFPER.      ^^®  reasons  above  assigned,  I  submit  that  the  proposed 
rule,  though  it  might  be-  of  easy  application  for  the 
moment,  would  really   produce   injustice  and  uncer- 
tainty. 

Upon  these  grounds  I  am  of  opinion  that  there  was  a 
warranty  of  seaworthiness  at  the  commencement  of  the 
risk  on  the  time  policy  mentioned  in  the  declaration 
under  the  circumstances  stated  in  the  plea.  It  follows 
that  the  first  plea  is  good:  and  it  further  follows,  a 
fortiori,  that  the  2d  and  3d  are  also  good. 

Ix)rd  CoLEBiDGB    J.    delivered    the   judirment    of   Lord 

CoU^idgti,,    Campbell  C.  J.,  in  which  he  stated  that  he  himself 
and  WiGHTMAN  J.  concurred. 

The  question  raised  by  the  first  plea  in  this  case  has 
never  been  decided :  and  we  may  say  that  the  plea  is 
sufficient,  consistently  with  the  judgment  of  the  House 
of  Lords  in  Gibson  v.  Small  {a).  It  was  there  held, 
according  to  the  opinion  of  a  laige  majority  of  the 
Judges  who  were  consulted  by  their  Lordships,  that  in 
a  time  policy  upon  a  ship,  firamed  in  the  usual  terms, 
no  special  circumstances  appearing  respecting  the  situa- 
tion or  employment  of  the  ship,  there  is  not  an  implied 
condition  that  the  ship  shall  be  seaworthy  on  the  day 
when  the  policy  ought  to  attach.  So  fiu:  we  are  bound: 
but  any  opinions  given  upon  the  other  questions  sub- 
mitted to  the  Judges  must  be  considered  extrajudicial, 
as  they  were  not  necessary  to  the  decision  of  the  case : 
and  the  House  of  Lords  was  not  required  to  act  upon 
them. 

(a)  4  H.  L.  Ca   353. 
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The  first  plea  here  does  state  special  circumstances        1856. 
respecdng  the  situation  and  employment  of  the  ship,     thomfbom 
firom  which  we  are  at  liberty  to  say  that  in  this  insurance       hoppbr. 
there  is  an  implied  warranty  of  seaworthiness.     These 
circumstances  are,  that»  at  the  making  of  the  policy,  the  o^mpftdrCJ.. 
ship  insured  was  an  outward  bound  ship,  lying  in  the     m^^i\ 
port  of  Sunderlandf  where  the  plaintiffs  resided;   that 
she  was  then  under  a  charter  to  carry  a  cargo  from 
Sunderland  to  Catutantinapk ;  that  the  plaintifis  after- 
wards sent  the  ship  loaded  with  this  cargo  out  to  sea  in 
an  unseaworthy  state,  and  when  she  was  not  in  a  fit  and 
proper  condition  safely  to  go  to  sea;  and  that  the  ship 
afterwards,  while  she  was  on  the  high  seas  in  that  state 
and  condition,  was  wholly  lost     If,  under  such  circum- 
stances, there  was  an  implied  condition  that  the  ship 
should  be  seaworthy  at  the  commencement  of  the  voyage, 
this  plea  is  a  bar  to  the  action. 

But  I  adhere  to  the  opinion  which  I  expressed  in 
Gibson  V.  Smatt  (a),  in  conformity  to  that  of  a  majority 
of  the  Judges,  that,  although  the  time  policy  be  effected 
upon  an  outward  bound  ship,  lying  in  a  British  port 
where  the  insuring  owner  resides,  a  condition  of  sea- 
worthiness is  not  to  be  implied.  The  supreme  Court  of 
appeal  judicially  determined  that,  with  respect  to  an 
implied  warranty  of  seaworthiness,  there  is  a  difference 
between  <^  voyage  policies"  and  <<time  policies,'*  there 
being  with  respect  to  the  one  class  invariably  an  implied 
warranty  of  seaworthiness,  and  no  such  warranty  with 
respect  to  the  other  class,  at  least  unless  peculiar  cir- 
cumstances are  shewn  from  which  the  warranty  is  to  be 
implied.    There  being  no  usage  for  implying  a  war- 

(a)  4  i/.  L,  Ca.  353. 
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1856.       ranty  of  seaworthiness  as  to   time  policies^  and  there 
Thompson    ^^S  ^®  decision  in  favour  of  such  a  warranty,  and 
▼•  there  being  a  solemn  binding  decision  against  such  a 

warranty  without  special  circumstances,  I  think  that, 
Can^aCJ^  according  to  principle  and  according  to  expediency,  it 
^kbmJs  0%^^  ^^^  ^  be  implied  from  the  special  circumstances 
alleged  in  this  plea.  For  the  implied  warranty  of 
seaworthiness  in  voyage  policies  we  have  established 
mercantile  usage,  with  a  long  series  of  decisions  and 
authorities  from  text  writers  of  the  highest  reputation. 
One  reason  given  for  the  doctrine  is,  that  in  voyage 
policies  the  assured  may  generally  be  supposed  to  be 
aware  of  the  condition  of  the  ship  when  the  voyage  is 
to  commence.  But  the  rule  is  not  confined  to  cases 
where  the  assured  may  be  supposed  to  have  this  know- 
ledge ;  for  it  applies  to  a  voyage  at  and  from  a  foreign 
port,  the  assured  residing  in  England^  and  it  applies  to 
a  voyage  policy  on  goods^  where  the  assured  have  no 
controul  over  the  outfit  of  the  ship.  I  therefore  think 
it  would  be  illogical  to  infer  that  the  condition  of  sea- 
worthiness is  to  be  implied  wherever  the  assured  has  the 
opportunity  of  personally  making  himself  acquainted 
with  the  state  of  the  ship  where  the  policy  is  intended 
to  attach.     We  are  now  precluded  icom   saying  with 


respect  to  time  policies  (as  we  do  say  vdth  respect  to 
voyage  policies;  that,  by  a  general  rule,  there  is  an 
implied  warranty  of  seaworthiness;  and  much  uncer- 
tainty and  much  litigation  would  arise  from  the  doctrine 
that  it  may  be  implied  firom  special  circumstances. 
Not  only  would  there  be  peat  diflSculty  in  determining 
wnat  special  circumstances  shall  be  sufficient  for  the 
purpose,  but  a  long  course  of  decisionswould  be  neces- 
sary  to  ascertain  the  period  at  which  in  time  policies  the 
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aeaworthineas  most  exist     I  conceive  that  it  would  be        1856. 

moch  better  to  lav  down  the  p^neral  rule  that  in  time  thompiow 

policies  there  js  no  implied  warranty  of  aeaworthineMT  hokpbr. 
At  the  bar  it  was  said  that  this  would  be  very  hard 

Lord 

upon  under?rriterB.  But  they  are  protected  wherever  campbeBCJ., 
there  is  any  fiaudulent  representation  or  concealment;  ^^j^^Jj. 
they  may  make  inquiries,  and  Introduce  an  express 
warranty;  and  they  may  always  insist  on  a  premium 
adequate  to  the  risk  which  they  run.  Their  interest  is 
by  no  means  neglected  when,  in  the  absence  of  fraud, 
they  are  held  liable  if  the  ship  exists  as  a  ship  when  the 
policy  attaches,  although  the  ship  be  not  then  seaworthy ; 
for  they  may  judge  as  well  as  the  assured  what  is  likely 
to  be  the  condition  of  the  ship  at  the  time  when  their 
liability  begins.  On  the  other  hand,  in  many  cases 
insurance  could  not  answer  its  purpose  of  indemnifica- 
tion to  the  assured  if  the  proposed  condition  were  to  be 
implied.  After  the  point  is  conclusively  setded  that 
time  policies  do  not  in  this  respect  come  into  the  same 
category  as  voyage  policies,  I  must  respectfully  doubt 
the  power  of  Courts  of  justice  to  add  by  implication  a 
new  condition  to  a  written  contract  occasUmdOy  and 
according  to  eiredmstances  where  they  may  think  there 
is  the  same  reason  for  introducing  it  as  there  is  in  a 
contract  in  which,  accordmg  to  usage  and  undoubted 
law,  it  is  universally  and  invariably  implied. 

Some  of  the  Judges,  and  Lord  SL  Leonards  (whose 
authority  in  every  department  of  jurisprudence  is  entitled 
to  the  highest  respect),  did  express  an  opinion  that,  in  a 
time  policy  on  an  outward  bound  ship  about  to  sail  from 
a  port  where  the  owner  efiecting  the  policy  resides,  there 
is  an  implied  warranty  of  seaworthiness;  but  there  was 
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1856.        A  majority  of  opinions  on  the  other  side.   And  in  Jenkins 

Thompson     ^'  -H5ycacA(a),  the  judicial   Committee  of  the  Privy 

Uoma       Council,  consisting  of  Jervis  C.  J.»  Dr.  LuBhington^  Sir 

John  Pattesan,   Mr.  PemberUm  Leigh  and   Sir  Edward 

GmpfttS  C.  J.,  jByon,  since  Gibson  v.  Small  (b)  was  decided,  and  after 

S£[^a*j!    d^iberating  upon  that  case  in  all  its  stages,  intimated 

that  they  were  strongly  inclined  to  agree  with  Lord 

Campbell  and  those  who  thought  that  in  time  policies 

there  never  is  any  implied  warranty  of  seaworthiness, 

although,  in  the  case  before  them,  they  were  not  called 

upon  so  to  determine. 

For  these  reasons  it  seems  to  me  that  on  the  first  plea, 
which  rests  entirely  on  an  implied  warranty  of  seaworthi- 
ness, the  plaintifls  are  entitled  to  our  judgment. 

The  second  plea  adds  to  the  allegations  in  the  first 
that  the  plaintifls,  <*  knowingly,  wilfully,  wrongfiilly  and 
improperly  sent  the  ship,  so  loaded,  out  to  sea  in  an 
unseaworthy  state,  and  when  she  was  not  in  a  fit  and 
proper  condition  safely  to  go  to  sea."  But,  if  I  am  right 
in  what  £  have  already  contended  for,  there  was  no  im- 
plied condition  of  seaworthiness;  and  the  policy  attached. 
If  it  did,  is  there  enough  alleged  here  to  exempt  the 
assurer  fix>m  liability  for  the  loss?  Hie  exact  nature  of 
the  unseaworthiness  is  not  specified :  although  the  ship 
was  not  perfectly  seaworthy,  there  may  have  been  a 
great  probability  that  she  would  reach  her  port  of  desti- 
nation :  and,  there  being  no  averment  that  the  loss  was 
occasioned  by  the  unseaworthiness,  it  may  have  arisen 
fix>m  causes  which  were  perfectly  unconnected  with  the 
unseaworthiness,  and  which  would  have  produced  the 

(a)  a  AfoPfv'*  Pr.  C.  Ca.  351.  (»)  4  H,  L.  Co.  353. 
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same  effect  had  she  been  perfectly  seaworthy.     The        1856. 
assured,  therefore,  are  not  shewn  to  have  produced  the     Thompson 
loss :  and,  as  it  is  stated  in  the  declaration  to  have  arisen 
from  peribof  the  sea,  I  think  that  for  any  thing  disclosed 
by  this  plea  the  plaintiffs  are  entitled  to  recover.  CampbeU  C.  J., 

But  the  third  plea  appears  to  me  to  be  a  bar  to  the  ^^!^^j[ 
action.  Although  I  still  deny  any  warranty  of  sea- 
worthiness, I  think  that,  if  this  plea  be  true  in  point  of 
fact,  the  loss  must  be  considered  as  accruing  from  the 
wrongful  act  of  the  assured,  which  can  give  them  no 
claim  to  indemnity.  In  addition  to  the  statements  in 
the  former  pleas,  this  plea  avers  that  the  plaintifis  sent 
the  ship  to  sea  **Bt  a  time  when  it  was  dangerous  for 
the  ship  to  go  to  sea  in  the  state  and  condition  in  which 
she  then  was;*'  and  that  they  *<  wrongfully  and  impro- 
perly caused  and  permitted  the  said  ship  to  be  and  remain 
on  the  high  seas  near  to  the  sea  shore,  for  a  great  length 
of  time,  in  the  state  and  condition  aforesaid,  and  without 
a  master,  and  without  a  proper  crew  to  manage  and 
navigate  her  on  her  said  voyage:  during  which  time 
the  said  ship,  by  reason  of  the  premises^  became  and  was 
wrecked  and  whoUy  lost."  Here  we  have  personal 
misconduct  charged  upon  the  plaintifis;  which  mis- 
conduct produced  the  loss.  By  the  English  law  of 
insurance,  the  assured  are  not  obliged  to  keep  the  ship 
seaworthy  throughout  the  voyage,  or  during  the  period 
of  the  risk :  and,  if  she  is  lost  by  supervening  unsea* 
worthiness  arising  from  the  negligence  of  the  captain, 
the  underwriters  are  liable,  as  if  the  ship  were  burnt 
from  his  negligence.  But  it  is  a  maxim  of  our  insurance 
law,  and  of  the  insurance  law  of  all  commercial  nations, 
that  the  assured  cannot  seek  indemnity  for  a  loss  pro- 
duced by  their  own  wrongful  act    The  plaintifis'  counsel 
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1856.       said  ^^J  that  the  perils  of  the  sea  most  still  be  con- 
Thompson     si^^^i^  the  proximate  cause  of  the  loss;  but  so  it  would 
Hoppuu      ^*^®  ''^^^^  '^  ^^^  *^^P  '^^^  ^>^^  scuttled  or  sunk  by  being 
¥ri]fully  nin  upon  a  rock.     According  to  the  statement 
Campbea  C.J.^  in  this  plea,  the  plaintifis  efficiently  caused  the  loss  by 
^Afti^'j '    ^^^^^  wrongful  act  2  and,  if  so,  I  think  there  was  no  neces- 
sity expressly  to  characterize  that  act  as  being  either 
feloniaus  or  fraudulent     Upon  the  third  plea,  therefore, 
I  think  there  ought  to  be  judgment  for  the  defendant. 

The  pleas  to  the  second  count  being  exactly  the  same 
as  those  to  the  first  count,  it  follows  that  there  ought  to 
be  judgment  for  the  plaintifis  on  the  fourth  and  fifth 
pleas,  and  on  the  sixth  for  the  defendant 

Judgment  for  plaintifis  on  first,  second,  fourth 
and  fifth  pleas:  for  defendant  on  third 
and  sixth  pleas  (a). 

(a)  See  the  next  caie. 


fehcntoy.  Fawcus  against  Sabsfibld. 


Where  a  ▼enel 
is  sent  to  lea 


fT^HE  declaration  alleged  that  plaintifi;  to  wit  on  12th 
in  A  state  not  April^  1854,  <<  according  to  the  usage  and  custom 

£t  for  the  par. 

ticuUr  voyage, 

and,  without  encountering  any  more  than  ordinary  risk,  is  obliged,  owing  to  the  defective 

state  in  which  she  sailed,  to  put  into  a  port  for  repair,  the  ship-owner,  thoojgh  the  defects 

were  not  known  to  him  and  he  has  actea  withoat  frand,  cannot  recover  anmst  the  insurer 

the  ezpences  of  such  repairs  as  were  rendered  necessary  in  consequence  m  the  nnseaworthy 

state  of  the  vessel,  though  there  be  no  warranty  of  seaworthiness. 

Per  J^rd  CamMU  C.  J.,  OJaidgt  and  mghtman  Js.,  dissentienta  Erie  J,  There  is 
in  general  no  implied  warranty  of  seaworthiness  in  a  time  policy.  Nor  is  such  implication 
raised  by  the  facts  that  the  policy  was  effected  in  Liverpool,  and  that  the  ship  was  in  that 
port  when  the  risk  was  to  commence,  and  remained  there  till  she  sa\led  on  the  voyace  in 
which  she  was  lost,  and  that  there  were  means  of  making  her  seaworthy  at  Liverpool  i  fi  not 
appearing  that  the  insuring  owner  knew  of  the  unseaworthiness,  or  resided  in  Liverpool  or 
(ezcept  from  the  words  Wett  Hartlepool  being  added  to  his  name  at  the  commencement  of 
the  policy)  in  the  United  Kingdom. 
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of  merchants,  caused  to  be  made  a  policy  of  insuratice,  1856. 
which  said  policy  was  and  is  to  the  tenor  and  eflTect  fj^^cvs 
following,  that  is  to  say:  In  the  name  of  God,  Amen*  SARmELv. 
Robert  Fawcus,  West  Hartlepool,  as  well  in  his  own 
name"  &c.,  **doth  make  assurance,  and  cause  himself 
and  them,  and  every  of  them,  to  be  insured,  lost  or  not 
lost,  at  and  from  Idth  day  of  April,  1854,  to  the  15th 
day  oi  April,  1855,  both  days  included,  in  port,  at  sea, 
at  all  times,  in  all  places,  and  upon  all  lawful  services 
whatsoever,  and  wheresoever,  with  the  following  printed 
restrictions(a)  ^  Upon  any  kind  of  goods  and  merchan-* 
dizes,  and  also  upon  the  body,''  &c.,  **  of  and  in  the 
good  ship  or  vessel  called  The  Lumley**  &c.,  "begin- 
ning the  adventure  upon  the  said  goods  and  merchan- 
dizes from  the  loading  thereof  aboard  the  said  ship, 
upon  the  said  ship,  &c. :  and  so  shall  continue  and 
endure  during  her  abode  there,  upon  the  said  ship, 
&c. ;  and  further  until  the  said  ship,  with  all  her  ord- 
nance," &c.,  **  and  goods  and  merchandizes  whatso*  • 
ever,  shall  be  arrived  at  as  above :  upon  the  said  ship 
&C.,  until  she  hath  moored  at  anchor  twenty  four  hours 
in  good  safety;  and  upon  the  goods  and  merchan- 
dizes, until  the  same  be  there  discharged  and  safely 
landed.  And  it  shall  be  lawful  for  the  said  ship,  &c., 
in  this  voyage,  to  proceed  and  sail  to,  and  touch  and 
stay  at,  any  ports  or  places  whatsoever,  without  preju- 
dice to  this  insurance"  &c.  On  goods  valued  at  1,000/. ; 
ship  at  2,00021 ;  warranted  free  from  capture  &c  The 
adventures  and  perib  to  be  of  the  seas,  &c.,  '*  and  of 
all  other  perils,  losses,  and  misfortunes,  that  have  or 

(a)  Sic.  Tt  doe$  not  appear  on  the  argument  that  there  were  any 
unnsual  restrictions  in  the  policy,  the  tenor  of  which  was  set  forth  in  the 
declaration  as  above. 

VOL.    VI.  O  E.    &   B. 
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1856.  shall  come  to  the  hurt^  detriment,  or  damage  of  the 
Fawcus  ^^  goodflj  and  merchandizes,  and  ship,  &c.,  or  any 
Sarsfikld.  P**^  thereof."  Each  assurer  bound  himself  to  the 
assured,  &c.  Com,  &c.,  warranted  free  from  average, 
&c.  (in  the  usual  terms) ;  and  all  other  goods,  also  the 
ship  and  freight,  warranted  free  from  averse  under  3/. 
per  cent,  unless  general  or  the  ship  be  stranded.  Alle- 
gations that  the  Robert  Fawcus  in  the  policy  mentioned 
is  the  plaintiff;  and  that,  in  consideration  of  10/.  paid 
by  plaintiff  to  defendant  as  premium  for  the  insurance 
of  lOOiL,  and  promise  by  plaintiff  to  defendant  to  per- 
form all  things  &c.,  defendant  became  insurer  to  plaintiff, 
and  subscribed  the  policy  as  insurer  of  lOOiL  Allegation 
of  plaintiffs  interest  *<That,  after  the  said  I5th  day 
oi  April  in  the  year  of  our  Lord,  1854,  the  said  ship, 
whilst  on  the  high  seas,  having  on  board  the  same  a 
cargo  of  goods  to  be  carried  and  conveyed  thereby  on 
a  voyage  to  parts  beyond  the  seas  at  and  for  freight  to 
•  the  plaintiff  in  that  behalf,  by  the  force  and  violence 
of  the  winds  and  waves,  and  by  storms  and  tempests, 
and  by  other  the  perils  and  dangers  of  the  seas,  became 
and  was  leaky  and  strained,  damaged  and  injured,  so 
that  thereby  the  same  was,  with  the  said  caigo,  in 
danger  of  perishing  and  being  lost  and  destroyed  in 
the  sea,  and  disabled  from  completing  the  said  voyage 
without  being  repaired  as  to  the  damage  so  by  her  sus- 
tained as  aforesaid.  And,  in  consequence  thereof^  and 
for  the  purpose  of  such  repairs  and  the  general  safeguard, 
safety,  and  preservation  of  the  said  ship  and  cargo,  it 
became  and  was  expedient  and  necessary  that  the  said 
ship  should  sail  for  and  proceed  to  some  port:  and, 
accordingly,  the  said  ship  did  sail  for  and  proceed  to  a 
port  beyond  the  seas  and  afterwards  arrived  there ;  and 
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a  great  part  of  the  said  cargo  was  obliged  to  be,  and  was,  i856. 
unloaded  from  the  said  ship,  and  stored  and  warehoused  ^j^^cvb 
at  the  said  port  for  the  purpose  of  the  said  repairs;  and  g^^^^i,,,, 
the  said  repairs  were  done,  and  a  part  of  the  said  cargo 
was  loaded  again  on  board  the  said  ship,  for  the  purpose 
of  being  carried  and  conveyed  on  the  said  voyage.  And, 
on  that  occasion,  and  by  reason  of  the  premises,  the  plain- 
tiff did  labour  for  and  about  the  preservation  of  the  said 
ship ;  and,  in  so  doing,  and  in  and  about  the  making  of  the 
said  repairs  and  other  the  premises  aforesaid,  the  plaintiff 
did  necessarily  incur,  lay  out,  and  expend  a  large  sum 
of  money,  to  wit  1002."  ''That,  after  the  said  loss,  and 
during  the  continuance  of  the  said  risks  insured  against, 
and  while  the  plaintiff  so  continued  and  was  interested 
as  aforesaid  in  the  said  ship,  the  said  ship,  by  the  perils 
and  dangers  of  the  seas,  was  forced  and  cast  upon  a 
rock^  and  was  broken,  shattered,  bulged,  and  wrecked, 
and  became  and  was  lost  to  the  plaintiff.  By  means  of 
which  said  several  losses  the  plaintiff  sustained  a  loss 
on  the  said  ship  valued  as  aforesaid,  to  a  larger  amount 
than  3L  per  cent,  on  all  the  money  insured  thereon, 
to  wit  to  the  amount  of  98L  Os.  IcL,  for  each  and 
every  lOOiL"  That  defendant  became  liable  to  pay 
the  98iL  Os.  7d.,  &c,  insured  thereon.  Breach :  Non- 
payment 

Plea  4.  <<To  the  said  finst  loss  ^'  <' that  the  said  vessel 
sailed  on  the  said  voyage  in  the  declaration  mentioned 
in  an  unseaworthv  and  unsound  state  and  condition  for 
the  said  voyage,  and  continued  in  the  said  state  and 
condition  during  all  the  time  in  this  plea  mentioned : 
and  that,  neither  at  the  time  when  she  so  sailed,  nor 
at  any  time  before  the  first  loss  in  the  declaration 
mentioned,  was  the  said  vessel  staunch  and  strong,  or 

o  2 
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1856.  reasonably  fit  to  wjthgtand  and  safely  encounter  or  bear 
Yj^ytcus  the  ordinary  force  and  violence  of  the  winds  and  waves 
Sarsfieid.  la^tbp^  ^^yftgf  J  and  that  she  did  not,  from  the  time 
of  her  so  sailing  on  the  said  voyage  up  to  the  time 
when  she  so  put  into  the  said  port,  meet  with  or 
encouiyter  any  storm  or  tempest,  or  any  more  severe, 
weather,  or  any  greater  force  or  violence  of  the  winds 


(/ 


or  waves,  than  is  usual  or  ordinary  on  the  said  voyage, 
or  than  a  vessel,  reasonably  sound,  strong  and  fit  for 
that  voyage,  could  and  would  have  encountered  and 
borne  without  damage  or  m^iury;  and  that  the  said 
leakiness  and  damage  and  injury,  by  reason  of  which 
the  said  vessel  put  into  the  said  port  for  repairs,  and 
the  necessity  for  the  said  repairs  being  done,  were 
caused  by  and  arose  fi-om  the  said  bad  and  defective 
condition  of  the  said  vessel,  and  the  exposure  of  the 
said  vessel  in  the  said  condition  to  the  usual  an3  ordi* 
nary  force  and  violence  of  the  winds  and  waves  on  that 
voyage. 
"Plea  7.  To  the  whole  declaration:  That  the  said 
policy  was  effected  and  made  in  Liverpool;  and  that  the 
said  vessel,  at  the  time  when  the  said  risk  undertaken 
by  the  said  policy  commenced,  that  is  to  say  on  the 
said  15th  daj  of  April  in  the  year  of  our  Lord  1854,  was 
in  the  port  of  Liverpool^  and  remained  in  the  said  port 
until  she  sailed  on  the  voyage  hereinafter  in  this  plea 
mentioned:  and  that  at  the  said  port  there  are  and 
were,  during  all  the  time  aforesaid,  ample  and  sufficient 
-means  of  repairing  vessels;  and  the  said  vessel  might 
have  been  there  fully  repaired  and  made  seaworthy. 
That  the  said  vessel  sailed  from  the  said  port  of  Ztver- 
pool  within  a  few  days  after  the  said  15th  day  of  Aprils 
that  is  to  say  on  the  22d  day  of  April,  on  a  voyage  fit>m 
Liverpool  to  Richibucto  in  British  America,  which  is  the 
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said  voyage   in   the  declaration  mentioned,  and  upon        i856. 
which  said  voyage  the  said  several  losses  in  the  declara-      fawcus 
tion  mentioned  accrued:  and  that  the  said  vessel  was    g^i^gnELo. 
not,  at  the  time  when  she  so  sailed  on  the  said  voyage 
from  Liverpool  aforesaid,  seaworthy  for  the  said  voyage. 

Demurrer  to  fourth  and  seventh  pleas.     Joinder. 

Issues  in  fact  were  also  joined  on  all  the  pleas. 

The  case  was  referred  to  an  arbitrator,  who  found 
for  the  plaintiff  on  all  the  pleas  but  the  fourth  and 
seventh.  As  to  these  pleas,  the  arbitrator  found  as 
follows : 

**I  find,  as  matter  of  fact,  that  the  pleas  were  proved 
as  alleged.  But  I  also  find,  as  matter  of  fact,  that  the 
assured  did  not  know,  either  at  the  time  of  the  making 
of  the  policy  or  at  the  commencement  of  the  risk,  that 
the  ship  was  unseaworthy ;  and  that  there  was  no  fraud 
or  concealment  on  the  part  of  the  assured. 

**  I  think  fit,  under  the  circumstances,  to  state  this  my 
award  in  the  form  of  a  special  case,  for  the  opinion  of 
the  Court  as  to  the  right  of  the  plaintiff  to  recover, 
with  reference  as  well  to  tlie  special  matter  I  have  found 
as  to  the  question  of  the  goodness  of  the  pleas. 

<'In  case  the  Court  shall  be  of  opinion  that,  under 
the  circumstances,  the  plaintiff  is  entitled  to  recover, 
I  award  and  find  that  he  is  entitled  to  recover  the  sum 
of  97 /L  I4«.  lOc^. :  which  sum  in  that  case  I  order  that 
the  defendant  do  pay  to  the  plaintiff  on  demand.  But, 
if  the  Court  shall  be  of  opinion  that,  under  the  circum- 
stances, the  plaintiff  is  not  entitled  to  recover,  I  award^ 
accordingly." 

The  special  case  and  demurrers  were  argued  in  last 
Term  {January  22d),  by  Hugh  Hill  for  the  plaintiff,  and 
fVilde  for  the  defendant.     The  judgments  delivered  in 
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1856.       this  and  the  preceding  {a)  cases  render  a  statement 
Fawcus      of  the  aiguments  necessary.    Besides  the  authorities 
SARsnsLD.    mentioned  in  the  judgment  in  this  case,  the  following 
were  cited. 

As  to  plea  4.  AmaukTs  Treatise  On  the  Law  of 
Marine  Insurance^  vol.  1.  p.  652  —  657;  Sadler  ▼• 
Dixon  (b);  Bermon  v.  Woodbridge  (c)\  Holdswortk  v. 
Wi8e{d)\  Parfttv.  Thompson (e);  Redman  v.  mbon(g)\ 
Emerigon,  ch.  zii.  sect.  9.  (vol.  1.  p.  388.  ed.  Boulay- 
Paty,  1827). 

As  to  plea  7 :  Mictiael  v.  Tredwin  (A) ;  Amould,  vol.  L 
p.  652 ;  Hollingworth  v.  Brodrick  (i) ;  Sadler  v.  Dixon  (*) ; 
Hutton  V.  Warren  (A) ;  Cuthbert  v.  Gumming  (Q;  Brandao 
V.  Bamett  (m)  ;  Park's  System  of  the  Law  of  Marine 
Insurances^  ch.  xi. ;  Christie  v.  Secretan  (n) ;  Annen  v. 
Woodman  (o) ;  Haywood  v.  Rodgers  (p) ;  Howard  v. 
Shepherd (g);  stat.  18  &  19  Tic^.  c.  111. 

Cttr.  ocfv.  i7tt7t 

There  being  a  difference  of  opinion  on  the  Bench, 
the  following  judgments  were  now  delivered  seriatim. 


(a)  ThompiOH  ▼.  Hopper,  antd,  p.  172. 

(b)  a  Af.  ^  nP.  895,  in  Exch.  Cb.,  affirmbg  the  judgment  of  Ezch.  in 
DisoH  y.  Sadler,  5  M.  ^  W.  405. 

(c)  2  Doug.  781.  (rf)  7  A  «•  C.  794. 
(«)  13  Af.  fr  W.  392.  (^)  14  AT.  «■  IT.  476. 
(A)  17  Com.  B.  551.  (t)  7  ^.  ^  iff .  40. 
(A)  1  AT.  4-  »r.  466. 

(7)  1 1  Exch,  405,  in  Ezch.  Ch.,  affirming  the  judgment  of  Ezch.  in 
Ctithbert  ▼.  Gumming,  10  Exeh.  809. 

(m)  12  C/.  ^  F.  787  ;  ^.  C.  3  Com.  B.  519 ;  in  Dom.  Proc.,  reyerring 
the  judgment  of  Ezch.  Ch.  in  Bamett  ▼.  BrandZo,  6  M.^  G.  6dO»  which 
reversed  the  judgment  of  C.  P.  in  Brandao  ▼.  Bamett,  1  M,  ^  G.  908. 

(n)  8  T.  a.  192.  198.  (o)  3  Ihunt.  299. 

(p)  4  £«/,  691.  (q)  9  Cbm.  A  297. 
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Lord  Campbell  C.  J.'s  judgment  was  read  by  Erie  J.,  i856. 
who  stated  that  Coleridge  and  Wightman  Js.  concarrcd  ivircoB 
in  it*  «    ^' 

The  important  question  in  this  case  is,  Whether,  under 
the  circumstances  stated  in  the  seventh  plea,  there  was  c^^c.  J., 
an  implied  warranty  or  condition  that,  at  the  time  when  ^j[^  j*; 
the  ship  sailed  from  Liverpool,  she  should  be  seaworthy 
for  the  voyage  on  which  she  sailed.  These  circum- 
stances are  that  the  policy  was  effected  in  Liverpool; 
that,  on  the  Idth  of  AprU  1854,  when  the  risk  was  to 
commence,  the  ship  was  in  the  port  of  Liverpool;  that 
she  remained  there  till  she  sailed  on  the  voyage  on 
which  she  was  lost ;  and  that  there  were  sufficient 
means,  while  she  lay  in  the  port  of  Liverpool,  of  repair- 
ing her  and  rendering  her  seaworthy  for  the  voyage.  It 
is  not  alleged  by  the  defendant  that  the  plaintiff  knew 
that  the  ship  was  unseaworthy,  or  even  that  he  resided 
in  Liverpool,  or  in  any  part  of  the  United  Kingdom. 
The  plaintiff,  when  the  policy  was  effected,  may  have 
been  a  merchant  residing  in  Australia;  and  he  may 
have  sent  the  ship  on  a  voyage  from  thence  to 
England,  and  back  again,  having  insured  her  by  a 
prior  time  policy  till  the  15th  of  April  1854.  The 
arbitrator  finds,  **  as  matter  of  &ct,  that  the  assured  did 
not  know,  either  at  the  time  of  the  making  of  the 
policy  or  at  the  time  of  the  commencement  of  the  risk, 
that  th^  ship  was  unseaworthy ;  and,*'  further,  *^  that 
there  was  no  fraud  or  concealment  on  the  part  of  the 
assured.** 

We  are  not  absolutely  barred  from  holding  in  this 
case  that  there  was  an  implied  warranty  of  seaworthi- 
ness.   The  judgment  of  the  House  of  Lords  in  Gibson 
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1866.       V.  Small  (a)  was  merely  that,  upon  a  time  policy  where 

Yawcvb      "^  special  circumstances  are  shewn  rebutting  the  possi- 

Sarstield.    ^^'*^y  ^^*^  0°  ^b®  ^*^y  ^heo  the  risk  was  to  commence 

the  ship  might  be  on  the  high  seas  in  the  middle  of  a 

CampbeUCJ.,  ^^7^*  there  is  no  implied  warranty  that  she  should  be 

m^Jj: '  seaworthy  on  that  day. 

But,  for  the  reasons  which  I  gave  in  the  House  of 
Lords  in  the  case  of  Gibson  v.  Small  (a\  and  which  I 
have  given  in  this  (vourt  in  the  case  of  Thompson  v. 
Hopper  {b\  I  think  that  there  is  no  implied  warranty  of 
seaworthiness  in  any  time  policy.  I  further  think  that 
to  imply  the  warranty  of  seaworthiness  upon  a  time 
policy,  contended  for  in  this  case,  is  hardly  consistent 
with  the  principle  on  which  the  decision  of  the  House 
of  Lords  in  Gibson  v.  Small  {a)  proceeded.  The 
defendant  here  contends,  and  must  contend,  that,  on 
a  time  policy  in  this  general  form,  if  on  the  day  on 
which  the  risk  is  to  commence  the  ship  be  in  a 
port  in  any  region  of  the  Globe  in  which  there  are 
the  means  of  repairing  her  and  rendering  her  sea- 
worthy, there  is  an  implied  warranty  or  condition  that 
she  shall  be  repaired  and  rendered  seaworthy  before 
she  sails  from  this  port,  although  the  assured  may  not 
know  that  she  stands  in  need  of  repair,  and  although  he 
may  have  no  funds  nor  means  of  raising  funds  there  to 
repair  her.  With  respect  to  whaling  voyages  in  the 
South  seas,  and  other  voyages  in  which  time  policies 
are  most  usual  and  most  required,   such  a  doctrine,  I 

(a)  4  H,  L.  Ca,  353,  in  Dom.  Proc.,  affirming  the  judgment  of  Excb. 
Ch.  in  Small  v.  Gibson,  16  Q.  Jff.  141,  which  reversed  the  judgment  of  Q.  B. 
in  Small  w.  Gibson,  16  Q.  B.  128. 

(b)  Ante,  p.  172. 
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apprehend,  would  be  exceedingly  inconvenient,  and  would        ]  355, 
prevent  ship-owners  from  having  that  indemnity  and       ^i^i^ 
security  which  time  policies  have  hitherto  afforded  them,     g^^  ^-^  ^  ^ 
The  House  of  Lords  were  influenced  by  the  incon- 
venience which  would  arise  from  holding  that  there  ComMrc.j„ 
is  an  implied  warranty  of  seaworthiness  where  the  risk    S^^*  j' 
begins  while  the  ship  is  on  the  high  seas :  and  a  similar 
inconvenience  would  arise  from  the  implied  warranty  of 
seaworthiness,  the  risk  beginning  when  the  ship,  in  the 
middle  of  a  long  adventure,  is  in  a  distant  port 

Mr.  fFUdCf  in  his  able  argument,  disclaimed  what 
some  have  contended  for,  that  under  a  time  policy  there 
i&an  implied  warranty  that  the  ship  shall  be  seaworthy 
when  she  sails  from  any  port,  where  she  may  be  repaired, 
during  the  whole  period  of  the  risk ;  and  he  said  *'  he 
asked  only  a  warranty  for  the  first  voyage.'*  But,  if  the 
ship  be  in  a  distant  foreign  port  when  the  risk  begins,  I 
can  see  no  difference  between  the  first  voyage  and  any 
subsequent  voyage ;  and,  at  all  events,  without  shewing 
that  the  assured  is  resident  in  the  place  where  the  port 
is,  and  that  he  has  notice  of  the  condition  of  the  ship, 
it  will  be  di£Scult  to  draw  a  distinction  between  the  case 
where  the  ship  at  the  commencement  of  the  risk  is  in 
the  port  of  London  or  in  the  port  of  Melbourne.  The 
House  of  Lords  having  determined  that  there  would  be 
no  implied  warranty  if  the  risk  were  to  commence  when 
the  ship  is  a  day*s  sail  from  the  port  of  Melbourne^  it 
seems  strange  that  there  should  be  an  implied  warranty 
of  seaworthiness  on  the  same  policy,  if,  from  a  favourable 
wind,  the  ship  should  have  reached  the  port  of  MeU 
bourne  one  day  sooner.  I  must,  again,  advert  to  the 
evils  which  would  necessarily  arise  from  nice  distinctions 
as  to  the  cases  in  which  the  warranty  on  a  time  policy 
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1856.  is  or  is  not  to  be  implied.  If  the  rule  first  laid  down 
Fawcub  ^y  ^his  Court  in  Small  v.  Gibson  (a)  had  been  confirmed, 
Sarspielo.  coui*^  ^f  justice  would  have  had  no  diflSculty  in  acting 
upon  it :  but,  when  it  has  once  been  broken  in  upon, 
CampMiCJ,,  neither  Mr.  fFilde  nor  any  one  else  who  proposes  a 
WiffuSm  J.  modification  of  it,  has  laid  down  any  qualified  rule  for 
our  guidance ;  and  I  see  no  safe  course  except^to  adhere 
to  the  doctrine  that  in  all  voyafi;e  policies  and  in  gojime 
policies  there  is  an  implied  warranty  of  seaworthiness^ 
I  will  only  further  observe  on  this  part  of  the  case  that 
I  do  not  think  that  Mr.  fVilde,  with  all  his  learning  and 
ingenuity,  was  able  to  bring  forward  any  authority  or 
argument  bearing  on  the  question  which  had  not  been 
considered  in  the  House  of  Lords.  In  his  quotations 
fix)m  Daw's  Reports  (b)  Lord  EUon  was  evidently 
speaking  of  voyage  policies ;  and  the  difference  between 
them  and  time  policies  was  never  presented  to  the  mind 
of  that  great  judge.  Where  there  is  a  warranty  of 
seaworthiness,  the  assured  need  not  make  any  dis- 
closure as  to  the  condition  of  the  ship:  but  there  is 
no  difficulty  in  saying  that,  where  there  is  no  such 
warranty,  according  to  the  uberrima  fides  which  ought 
to  prevail  in  the  contract  of  insurance,  concealment  by 
the  assmred  of  anything  exclusively  in  his  knowledge, 
which  would  affect  the  premium,  vitiates  the  insurance; 
and  there  can  be  no  doubt  that,  if  the  owner  of  a  ship 
engaged  in  a  distant  voyage  had  received  a  letter  fifom 
the  captain  stating  that  she  had  been  seriously  damaged 
by  a  storm,  when  effecting  a  time  policy  upon  her  he 
would  be  bound  to  communicate  this  letter   to   the 

(a)  16  Q.  B.  128. 

(h)  Dougfat  v.  SeougdU.  4  Dow,  269.  276.    WUkit  ▼.  G^ddu,  3  Dow, 
57,  was  also  referred  to. 
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underwriters  so  that  they  might  have  an  opportunity       1856. 
of  calculating  and  demanding  an  adequate  premium.      Fawcub 
As  to  the  alleged  absurdity  of  holding  that  there  is    sawibld. 
no    implied   warranty  of  seaworthiness   in    this  time 
policy,  the  ship  insured  for  time   sailing  from  lAoer^  CampbeUCJ., 
pool  to  Ceylon,  while  there  would  have  been  such  a   wighbSanS. 
warranty  had  the  ship  been  insured  at  and  from  Lon- 
don to  Ceyhny  I  can  only  say  that  I  see  no  absurdity ; 
for  the  two  contracts  are  difiPerent ;  and  there  may  well 
be  an  incident  belonging  to  the  one  which  does  not 
belong  to  the  other.     Then,  with  respect  to  what  Mr. 
WUde  uiged  about  a  ship  insured   by  a  time  policy 
having  received  her  death  wound  the  day  before  the 
policy  was  to  attach,  but  keeping  afloat  till  the  meridian 
of  that  day,  and  then  sinking  in  a  calm  sea,  I  answer 
that  the  new  policy  never  would  attach ;  for,  according 
to  the  supposition,  before  the  time  when  this  policy  was 
to  attach  she  had  ceased  to  be  a  navigable  ship  and  had 
become,  in  the  language  of  Lord   Tenterden  (a),  '<a 
mere  congeries  of  planks." 

Upon  the  whole,  it  seems  to  me  that  in  this  case  the 
underwriters  cannot  set  up  any  implied  warranty  of  sea- 
worthiness, and  that  they  are  liable  for  the  final  loss  of 
the  ship,  which  is  allowed  to  have  arisen  by  the  perils 
of  the  sea  insured  against 

But  a  different  question  arises  respecting  their 
liability  for  the  ezpence  occasioned  by  reason  of  her 
putting  into  a  port  to  be  repaired,  the  loss  to  which  the 
fourth  plea  is  pleaded.  The  arbitrator  has  found  that 
the  &cts  alleged  in  that  plea  are  true,  although  without 
the  knowledge  of  the  assured.     What  are  these  facts? 

(a)  In  CamMdfft  ▼.  Anderton,  2  B,  ^  C,  691. 
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1856.        That,  when  ihe  ship  sailed  finom  Unerpoolj  she  was  ia  an 

YMmQK%       ODseawordiy  and  unsound  state  and  condition,  and  so 

SABsneLo     ^i^^tied  till  after  this  loss  aocnied ;  that  die  was  not 

reasonably  fit  to  encounter  and  bear  the  ordinary  force 

OmpbiMC.  J^  ^  ^  winds  and  waves ;  that,  during  this  time,  she  did 

S^!^^f    Dot  encounter  any  more  severe  weather  than  is  usual 

and  ordinary  on  such  a  voyage  or  than  a  ship  reasonably 

fit  for  the  voyage    could   have  encountered  without 

damage  or  injury:  and  that  the  necesntj  for  her  going 

into  port  to  be  repaired  arose  from  the  defi^ve  state 

of  the  ship  when  she  sailed. 

Although  she  was  not  seaworthy  when  she  sailed, 
it  must  be  taken,  according  to  my  view  of  the  case, 
that  the  policy  attached;  but,  unless  this  loss  arose 
from  perils  insured  against,  it  cannot  be  cast  upon  the 
underwriters.  Now  the  arbitrator  appears  to  find  most 
explicitly  that  it  did  not  arise  from  any  peril  insured 
agunst,  but  from  the  vice  of  the  subject  of  insurance. 
The  only  answer  attempted  to  thb  objection,  by  Mr. 
mUf  was  that,  for  any  thing  all^^ed  by  the  fourth  plea, 
this  was  not  the  first  voyage  of  the  ship  or  the  beginning 
of  an  adventure,  so  that  the  unseaworthiness  might  have 
arisen  fix>m  some  peril  in  an  antecedent  voyage  before 
she  came  to  Lwerpool,  part  of  an  adventure  of  which 
the  voyage  stated  in  the  declaration  and  pica  was  a 
continuation.  But,  if  the  fourth  plea  could  bear  such  a 
construction,  I  do  not  think  that  in  deciding  this  special 
case  we  are  to  be  governed  by  any  such  technicality. 
The  arbitrator  says:  "I  think  fit,  under  the  circum- 
stances, to  state  this  my  award  in  the  form  of  a  special 
case,  for  the  opinion  of  the  Court  as  to  the  right  of  the 
plaintiff  to  recover,  with  reference  as  well  to  the  specia^ 
matter  I  have  found  as  to  the  question  of  the  goodness  of 
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the  pleas.**  Now  it  is  quite  clear,  from  the  finding  of  1856. 
the  arbitrator,  that  the  adventure  did  begin  at  Liverpool: 
that  this  was  j^e  first  voyage ;  and  that  the  unseaworthi- 
ness arose  from  the  vice  of  the  thing  insured,  and  not 
from  the  perils  of  the  sea  in  any  antecedent  part  of  the 
adventure. 


I   Fawcub 
I  Sabbheld. 

Coleridjfe  J., 
mghtmaH  J. 


am,  therefore,  of  opinion  that  fix>m  the  total  sum 
awarded  a  deduction  must  be  made  for  the  expense 
occasioned  by  the  ship  going  into  port  to  be  repaired, 
and  for  her  repairs  there ;  but  that,  subject  to  this 
deduction,  there  ought  to  be  judgment  for  the  plaintifil 


Erlb  J.  then  delivered  his  own  judgment. 

In  this  case,  as  to  the  fourth  plea,  I  concur  with  the 
rest  of  the  Court  in  thinking  it  good,  and  assent  to  the 
reasons  assigned  by  my  Lord  for  so  thinking,  if  no 
warranty  of  seaworthiness  is  implied  by  law  in  respect 
of  the  policy  in  the  declaration  mentioned. 

And,  as  to  the  seventh  plea,  I  think  it  good  on  the 
ground  that  a  warranty  of  seaworthiness  is  implied  by 
law  in  respect  of  this  policy  under  the  circumstances 
stated  in  the  plea.  And,  as  I  have  stated  my  reasons 
for  that  opinion  in  the  case  of  Thompson  v.  Hopper  (a), 
I  beg  to  refer  to  that  case  instead  of  repeating  them 
here. 

Judgment  for  the  defendant  on  the  fourth 
plea ;  for  the  plaintifi^  on  the  seventh 
plea. 


Erh  J. 


(a)  Ante,  p.  172. 
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1856. 

MEMORANDA. 

In  this  Vacation, 

Charles  Jaspar  Selwyn^  of  UneoMs  Inn^  Esquire,  and 
Hugh  JUrCalnumt  Cairns,  o(  LincohCs  Inn,  Esquire,  were 
appointed  Her  Majesty's  Counsel. 

And  George  Hayes,  of  7%e  Middle  Temple,  Esquire, 
Gilkry  PigoU,  of  The  Middle  Temple,  Esquire,  and 
Mordaunt  Lawson  Wells,  of  The  Middle  Temple,  Esquire, 
were  called  to  the  degree  of  the  coif.  Thej  gave  rings 
with  the  motto  Cedant  arma  tog^e. 


END  OF   HILARY  VACATION. 


CASES  1856. 

ARGUED  AND  DETERMINED 


IN 


THE  QUEEN'S  BENCH, 

IN 

EASTER     TERM, 

XIX.  VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in   this  Term 
were: 
Lord  Cabipbell  C.  J.      I      Erle  J. 

WiGHTMAN  J.  CbOMPTON  J. 


John  Richard  Powles  against  Edmund  Hider.  nundap, 

April  17th. 

/^OUNT:   That  defendant  was  the  proprietor  of  a  a  cab  plying 
hackney  cabriolet,  under  the  care  and  management  j"  J^^j^ 
of  his  servant;  and  plaintiff  hired  the  same  of  defendant  *^«o«^»«»7 

^  way,  was  hired 

bjr  P.  to  carry 
h»  luggage. 
The  luggage  was  lost  b^  the  fault  of  the  drirer.    On  the  cab  was  the  name  of  H,  as 
proprietor  of  it,  which  he  in  fact  was.  K,  a  licensed  driyer,  was  actually  driving  at  the  time. 


F.  sued  H.  on  a  contract  to  carnr  his  luggage.  Plea :  denying  the  liability.  On  the  trial 
it  appeared  that  F.  each  day  paid  a  sum  of  money  to  H,  for  the  use  of  a  cab  and  two  horses 
for  tbe  day,  depositing  his  licence  with  H,  before  he  took  the  cab  out,  in  compliance  widi 


the  Metropolitan  Hackney  Carriage  Acts ;  and  Y,  made  what  he  could  by  the  use  of  the 
cab  and  horses. 

Held  that,  taking  into  consideration  the  provisions  of  those  Acts  (1  &  2  W.  4.  e.  22.  and 
6  &  7  Fiet.  c.  86.),  the  driver  must  be  taken  to  be  the  agent  of  the  proprietor  with  authority 
to  make  contracts  for  the  employment  of  the  cab  on  his  account;  and,  consequently,  that 
the  action  was  rightly  brought  against  the  proprietor. 
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1856.        ^o  carry  plaintiff's  sons  and  hb  servant  and  his  loggage 

p^^,^       at  plaintiff's  expence ;  and  defendant  as  such  proprietor 

HiDER.       promised  to  carry  them  safely,  and  accepted  them  as 

passengers  and  lu^age  to  be  so  carried:  Breach,  that 

the  defendant  carelessly  lost  the  luggage. 

Pleas  1.  Non  assumpsit.  2.  That  the  cabriolet  was 
not  under  the  care  of  defendant's  servant.  3.  That 
plaintiff's  sons  were  not  accepted  by  defendant  as 
passengers.  4.  That  the  luggage  was  not  lost  through 
defendant's  negligence. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Guildhall  sittings  after  JkKchaelmas  Term,  1855,  it  ap- 
peared that  the  plaintiff's  sons,  servant  and  luggage 
were  taken  as  passengers  and  luggage  in  a  hackney  cab 
plying  in  the  streets  in  London  in  the  ordinary  way,  and 
that  a  trunk  of  the  plaintiffs  was  lost  from  the  cab 
through  the  fault  of  the  driver,  who  was  a  person  of  the 
name  of  Young.  The  defendant  was  the  registered 
proprietor  of  the  cab ;  and  his  name,  as  that  of  the  pvo- 
prietor,  was  on  a  plate  affixed  to  the  cab.  This  was  the 
plaintiff's  case.  The  defendant  gave  evidence  that  he 
was  the  roistered  proprietor  of  many  cabs  including 
this :  that  Young  was  a  licensed  driver  who  daily  came 
to  the  defendant,  and  hired  from  him  a  cab  and  two 
horses,  which  he  was  permitted  to  work  for  fifteen  hours. 
Young  always,  before  he  took  out  the  cab,  paid  a  sum  of 
money,  the  amount  of  which  varied  according  to  the 
season  of  the  year.  On  the  day  in  question  it  was 
14«.  6i/.  Young^  having  paid  this  sum,  made  what  he 
could  of  the  cab  for  the  fifteen  hours,  receiving  the 
fares  for  his  own  benefit,  the  defendant  exercising  no 
control  over  him.  Before  Young  was  permitted  to  take 
out  the  cab  he  deposited  his  licence  with  the  defendant. 
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On  this  evidence  the  Ix>rd  Chief  Justice  directed  a       1856. 


verdict  for  the  plaintiff,  with  leave  to  move  to  enter      powlsb 
a  verdict  for  the  defendant 


BoviU,  in  the  ensuing  Term,  obtained  a  rule  Nisi 
accordingly. 

H.  HiU  and  Joseph  Addison  now  shewed  cause  (a). 

The  question  is.  Whether  the  regbtered  proprietor 
of  a  hackney  carriage  in  London  is  responsible  for  the 
licensed  driver  whom  he  permits  to  drive,  under  such 
arrangement  as  that  which  existed  between  the  de- 
fendant and  Young.  The  relation  between  these  parties 
cannot  be  properly  understood  without  reference  to  some 
of  the  provisions  of  the  Metropolitan  Hackney  Carriage 
Acts.  Stat  I  &2fF.4.c.  22.  s.  6.  prohibits  any  person 
from  keeping,  using  or  letting  to  hire  any  hackney 
carriage,  within  the  Metropolis,  without  a  licence. 
Sect  20  requires  that,  on  the  hackney  carriage,  shall 
be  aflSzed  a  plate  on  <' which  there  shall  be  painted, 
in  letters  and  figures  of  black  upon  a  white  ground, 
the  christian  name  and  surname  of  the  proprietor  or 
of  one  of  the  proprietors  of  such  hackney  carriage." 
The  object  of  thb  enactment  obviously  was  to  inform 
the  person  hiring  the  carriage  of  the  name  of  the 
person  licensed  to  let  it  to  hire,  with  whom,  and  not 
with  the  actual  driver,  his  contract  for  hiring  it  was 
made.  Stat  6  &  7  Vict  c.  86.  by  sect  10  pro- 
hibits any  person  from  acting  as  driver  of  a  hack- 
ney carriage  without  a  licence.  Sect  21  requires 
that  the  proprietor  of  a  hackney  carriage,  before   he 

(a)  Beforo  Lord  Campbdi  C.  J.,  Wighimam,  Erk  and  Crompton  Js. 
Wifkimtm  J.  left  the  Court  before  the  end  of  the  argiimeiit. 

TOU  VI.  P  E.   &  B. 


UlOEE. 
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1856.  pennits  a  licensed  driver  to  take  it  out,  <'  shall  require 
PowLss  ^o  be  delivered  to  him,  and  shall  retain  in  his  possession, 
gj^'j^  the  licence  of  such  driver  or  conductor  while  such  driver 
or  conductor  shall  remain  in  his  service ;"  and  the  pro- 
prietor is  by  sect  28  made  liable  to  a  penalty  for  the 
misconduct  of  the  driver;  and  by  sect.  35  he  is  bound, 
when  required,  to  produce  the  driver;  and  on  &ilure  is 
himself  to  pay.  These  provisions  all  shew  that  the 
proprietor  is  responsible  for  the  driver.  In  Morley  v. 
Dun8combe{a\  at  Nisi  priiis,  where  the  facts  were  very 
similar  to  the  present,  it  was  ruled  that  the  proprietor 
was  answerable  for  the  driver  as  his  servant;  and  this 
Court  refused  a  rule  for  a  nonsuit.  [Crompton  J. 
The  proprietor  of  a  carriage  may,  at  common  law,  let 
it  to  a  person,  not  his  servant,  for  whom  he  would 
not  be  responsible.  Do  you  go  so  fiir  as  to  say  that  the 
Metropolitan  Hackney  Carriage  Acts  make  the  pro- 
prietor responsible  for  the  driver,  even  if  the  contract 
between  them  is  such  as,  at  common  law,  would  not 
create  the  relation  of  master  and  servant  between  them?] 
By  the  enactments  no  one  but  the  proprietor  may  let 
the  carriage  to  hire :  that  being  so,  the  driver,  in  making 
the  actual  letting  to  hire,  must  either  be  the  servant  of 
the  proprietor,  or  act  illegally.  At  all  events,  when  the 
agreement  between  the  driver  and  proprietor  is  one 
capable  of  the  construction  which  will  make  the  whole 
legal,  it  will  be  so  construed,  and  the  driver  must  be 
held  the  proprietor's  servant 

BoviU  and  Holland^  in  support  of  the  rule.     If  Young 
was  the  servant  of  the  defendant  no  doubt  the  defendant 

(a>  11  LowTimt$,\9d. 


▼. 

HiDKB. 
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is  liable:  but  if  the  relation  of  master  and  servant  1856. 
did  not  exist  the  defendant  is  not  liable ;  Quarman  v.  p^^^^g 
Bumeit(a),  Knight  yj.  Fox{b)\  unless  there  is  an  express 
enactment  to  make  him  so.  Now  the  ownership  of  the 
cab,  and  the  fact  that  the  defendant's  name  appeared 
opon  ity  may  be  prim&  facie  evidence  that  the  driver  was 
the  defendant's  servant,  just  as  the  captain  of  a  vessel  is 
prima  facie  presumed  to  be  the  servant  of  the  registered 
owner  though  the  contrary  may  be  shewn :  but  nothing  is 
left  to  presumption  here ;  for  the  actual  contract  between 
the  defendant  and  Young  is  proved.  Young  may,  it 
appears,  go  where  he  pleases,  and  do  what  he  likes  with 
the  cab  during  the  fifteen  hours :  the  defendant  has  no 
right  to  complain  if  Young  does  not  exert  himself  to  obtain 
fiuies;  indeed  it  is  for  the  proprietor's  interest  that  the 
driver  should  allow  the  horse  to  rest  The  term  is  very 
short;  but  it  is  a  demise  of  the  cab  for  a  term,  during 
which  Young  was  not  the  servant  of  the  defendant,  subject 
to  his  orders,  but  the  bailee  of  the  cab,  free  from  his  con- 
troul.  Then  the  Metropolitan  Hackney  Carriage  Acts 
do  not  enact  that  the  proprietor  of  a  cab  shall  not  let  the 
cab  out  to  hire  to  a  bailee,  or  that  the  driver  must  be 
the  servant  of  the  proprietor.  There  are  enactments 
making  the  proprietor  to  some  extent  responsible  for 
the  driver;  but  those  enactments  rather  shew  that  it  was 
not  contemplated  that  the  proprietor  must  be  responsible 
at  any  rate  as  master  of  the  driver.  If  it  was  the  inten- 
tion of  the  Le^ature  to  prohibit  demises  of  cabs, 
there  are  no  words  in  the  enactments  to  express 
such  an  intention:  and,  as  the  drivers  are  also  licensed, 

(a)  6  AT.  4-  r.  499.  W  5  Esek,  721. 
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and  registered,  there  seems  no  object  for  such  a  pro- 
hibition. 
„  ^-  Cur.  ado.  vuU. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  (April  25),  delivered  judgment. 

This  is  an  action  of  contract :  and  the  true  question 
which  we  have  to  determine  is,  Whether  there  was  such 
a  contract  between  the  plidntiff  and  the  defendant  as 
the  declaration  allies.  If  the  defendant  be  right  in 
his  contention,  that  in  point  of  law  the  cab  and  horses 
must  be  considered  as  let  to  hire  to  Youngs  the  driver, 
for  fifteen  hours,  in  consideration  of  the  sum  of  14s.  6dl, 
and  that  Yaunff  must  be  considered  the  bailee,  and  en- 
titled to  make  what  use  he  pleased  of  them  during  that 
time,  Yaunff  could  not  render  the  defendant  liable  on 
any  contract  into  which  he  entered  for  the  use  of  the 
cab;  and  the  plaintiff,  being  without  remedy  against  the 
proprietor,  could  only  sue  Younff^  the  hirer  and  bailee. 
But,  looking  to  the  position  of  the  proprietor,  and  the 
driver  of  a  cab,  under  the  circumstances  proved,  and  to 
the  Acts  of  Parliament  which  regulate  their  respective 
duties,  we  are  of  opinion  that  the  driver  is  to  be  con- 
sidered the  servant  or  agent  of  the  proprietor,  with 
authority  to  enter  into  contracts  for  the  employment  of 
the  cab  on  which  the  proprietor  is  liable.  There  can 
be  no  doubt  that  thb  would  be  so,  if  the  driver  were 
engaged  at  fixed  wages,  accounting  to  the  proprietor 
for  all  the  earnings  of  the  cab.  But  must  not  the 
actual  arrangement  between  them  be  equally  considered 
a  mode  by  which  the  proprietor  receives  what  may  be 
estimated  as  the  average  earnings  of  the  cab,  ndmu  a 
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reasonable  compensation  to  the  driver  for  his  labour?  IS56. 
To  stimulate  the  industry  and  zeal  of  the  driver,  he  is  ^qwleb 
allowed  to  pocket  all  the  earnings  of  the  cab,  above  a 
given  sum :  but  it  is  from  the  earnings  of  the  cab  that 
this  sum  is  paid ;  and  it  is  evidently  calculated  on  both 
sides  that  the  earnings  of  the  cab  will  exceed  this  sum> 
which  varies  according  to  the  season  of  the  year.  This 
is  quite  diflerent  from  hiring  a  job  carriage  or  a  carriage 
and  horses  to  be  driven  by  the  hirer  or  his  servant, 
where  the  hirer  becomes  bailee,  and  can  in  no  sense  be 
considered  the  servant  of  the  proprietor.  The  Acts  of 
Parliament  referred  to  always  regard  the  proprietor  and 
driver  of  the  hackney  cab  as  employer  and  employed,  or 
master  and  servant,  and  clearly  contemplate  that  the  party 
who  engages  the  cab  under  the  care  of  the  driver  shall 
have  a  remedy  against  the  proprietor.  The  20th  sect, 
of  Stat.  I  &  2  W.  4.  c.  22.  requires  that  every  hackney 
carriage  shall  at  all  times  have  upon  it  a  plate  with  the 
christian  name  and  surname  of  the  proprietor  of  such 
hackney  carriage :  and  the  cab  in  question,  when  hired 
by  the  pluntiff,  had  upon  it  a  plate  with  the  name  and 
surname  of  the  defendant  as  the  proprietor.  The  pro* 
prietor  who  applies  for  and  accepts  a  licence  to  which 
such  a  condition  is  annexed,  and  employs  his  cab  under 
it,  must  be  considered  to  hold  himself  out  to  the  world 
as  the  proprietor ;  and  he  must  incur  the  liabilities  of 
proprietor  to  all  who  use  the  cab  with  the  authority 
of  the  driver  in  the  ordinary  course  of  dealing.  If  the 
proprietor  does  not  drive  it  himself,  he  declares  that  the 
driver  is  his  servant  Again,  the  sects.  23, 24, 27,  28,  of 
Stat  6  &  7  Vict  c.  86.  clearly  consider  that  the  driver  is 
a  person  appointed  by  the  proprietor  for  whom,  in  the 
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1866.  exerebe  of  hit  employment  as  drirer,  the  proprietor  is 
PovLM  answenUe.  It  woaM  be  most  inconTenient  and  onjost 
HiDEB.  towards  the  public  if  an  action,  such  as  the  present, 
broogbt  against  one  who  procbdmed  himself  to  be  the 
actual  proprietor  of  the  cab,  when  it  was  ei^aged  by 
the  plaintiff,  and  actually  was  so^  could  be  defeated  by 
eridence  of  a  secret  agreement  between  the  ptapnetor 
and  thke  drirer  with  respect  to  the  remuneration  of  the 
drirer,  and  the  proportions  in  which  the  earnings  of  the 
cab  are  to  be  dirided  between  them. 

On  such  considerations  Marky  v.  DuHcambe  (a)  appears 
to  hare  been  decided.  This  decision  is  expressly  in 
point;  and  we  think  that  we  ought  to  abide  by  it 

We  have  examined  all  the  authorities  cited  on  behalf 
of  the  defendant :  but  we  do  not  find  that  any  of  them 
are  conflicting.  Therefore,  without  thinking  it  neces- 
sary to  comment  upon  them,  we  give  judgment  for  the 
plaintiff. 

Rule  discharged* 

(a)  11  Lbm  Tim99.  199. 
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The  Matlock  Gras  Light  and  Coke  Company    ^^{^^ 
against  Pbtebs. 

^PHIS  cause  came  on  to  be  tried  before  Lord  Campbett  ^  order  of 
C.  J.,  at  the  Middlesex  Sittings  after  last  TVinity  cwue^  all 
Term :  when,  by  order  of  Court  and  with  consent  of  diS^^^  wo 
parties,  a  verdict  was  taken  for  the  plaintifls  for  the  J^ttJ^tor^^rTo 
claim  in  the  declaration,  and  40*.  costs,  subject  to  the  ^"iJI^^"** 
award,  certificate,  order,  &c.  of  an  arbitrator,  who  was  verdict  for 

'  pltinuffor 

empowered  to  direct  that  a  verdict  should  be  entered  defendant,  or 

a  nonsuit ;  the 

fi>r  the  plainti£f8  or  defendant,  or  a  nonsuit  be  entered,  ooeuofthe 
and  to  whom  the  cause  and  all  matters  in  difference  the  event  of 
between  the  parties  were  thereby  referred.     And  it  was  ^  ^f^  ^^i- 
likewise  ordered,  with  like  consent,  "that  the  costs  of  ^^^^^j;^ 
the  cause  shall  abide  the  event  and  determination  of  the  *^®^\^.^^ 

for  plaintiff; 

said  award  or  certificate ;  and  the  costs  of  the  reference  for  •nbatantial 

damages  which 

and  award  or  certificate  shall  he  in  the  discretion  of  the  he  adjudged  to 

.,,...  be  due  firom 

said  arbitrator.  defendant  to 

The  arbitrator  awarded  that  the  verdict  ordered  to  be  {hMeerti^ 
entered  for  the  plaintifls  should  stand,  with  31/.  14*.  6rf.  ^I^of  whteh 
damages,  which  sum  he  did  '*  adjudge  and  declare  to  be  5*^^^^' 
justly  due  fi:om  the  said  defendant  to  the  said  plaintiffs;  damages  in  the 
and  that  the  street  lamps  mentioned  and  referred  to  in  should  be  de- 

livwed  up  to 

the  fourth  breach,  in  respect  to  which  the  plaintifls  defendant. 
claimed  to  be  entitled  to  recover  damages  under  the  plaintiff  was 
first  count  of  the  declaration  in  the  said  cause,  are  to  be  ^^  of  the  ^ 
delivered  up  to  the  defendant."     He  further  ordered  "**^ 
that  each  party  should  pay  his  own  costs  of  the  reference, 
and  that  the  plaintifls  should  pay  the  costs  of  the  award. 
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1856.  The  Master  taxed  the  costs  of  the  action  for  the 

iMatlock     pWntifls  against  the  defendant     The  defendant  therc- 

Gas  Company  ^p^j^  ^q^^  ^^^  a  summons  to  Set  aside  the  taxation. 

Peteu.      The  summons  was  heard  at  Chambers,  before  Erie  J., 

who  dismissed  it  with  costs. 

fFatsan  now  moved  for  a  rule  to  set  aside  the  taxation 
and  rescind  the  order  of  the  learned  Judge.  There  is, 
properly  speaking,  no  event  or  determination  of  the 
award  in  favour  of  either  party ;  for,  though  the  verdict 
is  to  stand  for  the  plaintifis,  the  lamps  are  to  be  delivered 
up  to  the  defendant.  That  is  only  a  determination  of 
the  action  itself  in  favour  of  the  plaintiflb,  not  of  the 
award.  In  Boodle  v.  Davies  (a)  a  cause  and  all  matters 
in  difference  were  referred;  the  arbitrator  to  have  power 
to  state  how  a  certain  passage  &c.  should  be  enjoyed, 
and  who  should  have  the  management  thereof,  and  to 
abate  illegal  erections;  the  costs  of  the  action,  reference 
and  award  to  ''abide  the  event  of  the  said  award.**  The 
action  was  in  trespass;  and  the  arbitrator  found  that 
the  defendant  had  committed  trespasses  in  respect  of 
some  of  the  matters  complained  of  in  the  action ;  but  he 
decided  some  matters  in  favour  of  the  plaintiff  and  some 
in  favour  of  the  defendant  He  also  awarded  that  the 
costs  of  the  action,  reference  and  award  should  be  paid 
by  the  defendant  But  the  Court  said:  ''The  costs  of 
the  action  were  to  abide  the  event  of  the  award.  There 
has  been  no  event  of  the  award  for  this  purpose.  The 
arbitrator  had  no  power  to  say  any  thing  of  costs.'* 
And  there  Patteson  J.  said :  "  The  form  of  the  reference 
is  singular.     Where  an  action  is  depending,  it  is  reason- 

{a)  3  A  ^  E.  200.     See  Chiitcnden  ▼.  Jfalker,  3  A.  ^  E,  691. 
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able  to  provide  that  the  costs  shall  abide  the  event;  but       1856. 

where  all  matters  in  diflPerence  arc  referred,  it  seems     Matlock 

that  under  such  an  order  as  to  costs,  each  party  must  ^^  Company 

pay  his  own,  unless  every  thing  is  found  in  fevour  of      Pctkrs. 

one."    In  Yaies  v.  Knight  (a),  where,  under  a  reference 

of  an  action  and  all  matters  in  difference,  by  which  the 

costs  of  the  suit,  and  of  the  reference  and  award,  were 

''  to  abide  the  event  of  the  award,"  the  arbitrator  had 

directed  that  the  suit  should  cease,  each  party  giving 

a  general  release,  and  that  the  defendant  should  give 

up  certain  articles  to  the  plaintiff,  and  the  plaintiff  pay 

a  sum  named  to  the  defendant,  the  Court  of  Common 

Pleas  held  that  the  event  was  such  that  each  party 

should  pay  his  own  costs. 

Lord  Campbell  C.  J.  Those  cases  are  clearly  dis- 
tinguishable from  the  present.  The  submission  here 
empowers  the  arbitrator  to  order  a  verdict  or  nonsuit ; 
and  the  award  expressly  directs  a  verdict  for  the 
plaintifis ;  and  that,  as  to  the  action,  is  the  event  of  the 
award. 

WiQHTMAN,  Erle  and  Crohpton  Js.  concurred. 

Rule  refused  (b). 

(a)  2  Nem  Ca.  277. 

(6)  See  GrOMt  v.  Buehcman,  18  Ck>m.  B,  691. 
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Saturday,         Edwahd  Habbup,  Appellant,  against  Hbnby 
Apni  \9th.  Baylby  and  others,  Respondents. 

^r^mepTA^  B^   ^^    Sto/yArifye   Improvement   Act,    9   G.   4. 
gave  a  right  c.  XXVI.  (a\  Commissioners  were  to  be  elected  for 

of  appeal  .        ^  "^ 

against  any  carrying  the  Act  into  effect.     The  Act  contains  provi- 

order  of  the  ,  , 

Commis-  sions  for  rating  the  owners  and  occupiers  of  property  in 

sioners  to  any  rv»i.»ni  !•««  j 

person  ag-  otalybndge  for  the   purposes   of  the  Act,   and  appro- 

Atamee^g'of  priates  the  money  (hereinafter  called  the  town  funds) 

wM^oSved*  ^^  raised  to  those  purposes.     By  sect  181  an  appeal 

I?!Ly**l^i!!!"  is  given   to   the   Sessions  either  of  Lancashire  or  of 
missioners  be  ^ 

TS*'^^^**"'  CAtf^AtVtf,  to  "any  person  or  persons  who  may  think 

funds  (raised  himself,  herself,  or  themselves  aggrieved  by"  any  rate  or 

under  the 

Act)  to  pro-  order  made  under  the  Act 

secute  an  ap.  _,,  .,  ,  _  i.  1 1  t 

plication  to  The  appellant  was  the  owner  of  property  liable  to  be 

for  a  k!*^  rated.    He  had  given  notice  of  appeal  against  an  order, 

MpUcaaon  ™*^^®  ^"^  ^^®  ^^^  .4pn7  1856,  by  the  respondents,  who 

Co^issioners  ^^^  *^  ^^^  ^^™®  ^^  Commissioners  under  the  Act,  on 

?*th  *"  ^"^^^  ^^^^  Treasurer  for  the  payment  of  money.     By  order  of 

ment oftbe  a  Judge  a  case  was  stated,  under  stat  12  &  13  Vict. 

expences  out  .    .  r    i.  •     /^  r\  y       "l. 

of  the  town  c.  45.  5.  11.,  for  the  opinion  of  this  Court     Only  the 

mover  of  the  part  of  the  casc  material  to  the  point  on  which  the  Court 

Bering  th"'  decided  is  stated  in  this  report. 

to3i"irthS       After  stating  that  the  Commissioners  had,  on  20th 

bill  appealed  November  1854,  ordered  that  application  should  be  made 

as  a  rate^payer  *  »^ 

against  this  to  Parliament,  for  a  Waterworks'  Act  for  Stalyhridge^  and 

order. 

Held,  that  had  been  informed  by  their  clerk  that  the  expences  of 

he  was  pre- 
cluded from 

a'^^fen^  "  ^  "^  ^°"^  "^^  personal,  public :  ««  For  lighting,  watching,  and  otherwise 

an  act  which  improving  the  town  of  Stalybndge  in  the  counties  palatine  of  LtmauUr  and 

he  had  sane-        CheiUr,  and  for  regulating  the  police  thereof;  and  for  regulating  a  market, 

*^°^  '  and  erecting  a  market  place,  within  the  said  town. " 
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promoting  the  bill  could  not  lawfully  be  paid  out  of      1866. 
the  town    funds,  the  case    proceeded    to   the   eflPect      haebup 

A  meeting  was  held  on  the  23d  November  A.  d.  1854, 
pursuant  to  the  following  notice.    <<Town  of  Siabf^ 
bridge.     Supply  of  water  from  Smneslum  Brook.     Im- 
portant meeting  of  the  owners  of  property  in  S^afy* 
bridge.     The  Commissioners  of  Police  of  Stabfbridge 
hereby  give  notice  that,  in  consequence  of  the  great 
opposition    that  is  expected  from   The  AslUon   Water 
Works  Company  to  the  proposed  water  works  scheme,  of 
which  the   Commissioners  have  given  notice  for  an 
application  to  Parliament,  and  of  the  threats  which 
are  held  out  for  restraining  them  expending  the  town's 
funds  on  such  application,  a  public  meeting  of  the 
owners  of  property  in  the  town  of  Stafybridge  will  be 
held  in  the  Town  HaU,  on  Thursday  next,  the  23d  day 
of  iVinTemier  instant,  at  11  o'clock  in  the  forenoon,  for 
the  purpose  of  deciding  what  course  the  Commissioners 
shall,  under  the  circumstances,  take  for  the  benefit  of 
the  town.     Min  Cheeiham  Esq.  M.F.  will  occupy  the 
chair.     All  owners  of  property  are  requested  to  attend. 
Stalybridgey  2l8t  November  1854,     Henry  Lees,  Clerk 
to    the    said    Commissioners.*'     John   Cheeiham  Esq. 
M.P.,  mentioned  in  the  said  notice,  presided  as  chair- 
man at  such  last  mentioned  meeting,  and  stated,  amongst 
other  things,  to  the  meeting  that  the  expences  of  the 
said  last  mentioned  intended  application  to  Parliament 
could  not  be  charged  on  or  paid  out  of  the  rates  under 
the  Stalybridge  Improvement  Act,  which  is  the  said  Act 
of  9  G.  4.     The  following  resolutions  were  passed  at 
such  last  mentioned  meeting.     ''That  this  meeting  is 
of  opinion  that  it  is  highly  essential  that  the  town  of 
Stalybridge  should  be  supplied  with  better  water  than  it 
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1856.  is  in  the  power  of  the  Duekenfield  fFatertoorks  Company 
Harrdp  to  affi>rd,  and  that  an  excellent  supply  of  pure  spring 
Baylf.y.  water  may  be  obtained  from  the  Simneshan  Braoky  and 
that  it  would  be  greatly  to  the  advantage  of  this  town 
if  Parliamentary  authority  were  granted  to  the  Commis- 
sioners of  Police  of  Stalybridffe,  as  the  administrators  of 
the  local  interest,  enabling  them  to  secure  such  water, 
and  under  their  superintendance  to  supply  the  same  to 
the  inhabitants,  and  after  paying  ezpences  to  apply  the 
profits  in  aid  of  the  local  rates.**  The  appellant  was 
present  at  the  above  mentioned  meeting:  and,  the  above 
resolution  having  been  proposed  and  carried,  a  second 
resolution  was  then  proposed ;  whereupon  the  appellant 
rose  and  observed  that  a  portion  of  such  second  resolu- 
tion was  inconsistent  with  the  first  resolution;  and,  in 
consequence  of  this  suggestion,  a  part  of  the  said  second 
resolution  was  struck  out.  The  resolution  so  altered 
was  then  read  by  the  Chairman,  who  asked  the  appel- 
lant whether,  as  so  altered,  it  met  his  approbation?  to 
which  he  answered  ''Yes:**  upon  which  it  was  so  put 
to  the  meeting,  and  carried  with  one  dissentient  voice ; 
the  appellant  not  being  the  dissentient  Such  second 
resolution  was  as  follows :  ''That  the  Commissioners  be, 
and  they  are  hereby,  empowered  out  of  the  town's  fiinds 
to  prosecute  the  application  to  Parliament,  of  which 
they  have  given  notice,  for  an  Act  enabling  them  to 
obtain  such  water."  The  case  then  stated  that,  on  12th 
December,  A.D.  1854,  a  meeting  was  held  pursuant  to 
a  notice  placarded  publicly  within  the  said  town  of 
Stalybridge,  of  which  notice  the  following  is  a  copy: 
^  Waterworks.  Meeting  of  the  Ratepayers.  Public 
notice.  The  ratepayers  of  Stalybridge  are  most  respec- 
tively (a)  informed  that  a  meeting  of  ratepayers  will  be 

(a)  Sic,  in  paper  book. 
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held  in  the  Town  Hall  on  Tuesday,  December  12th,  for  1866. 
the  purpose  of  taking  into  consideration  the  propriety  of  Harrut 
empowering  the  Commissioners  to  apply  to  Parliament  baylby. 
for  power  to  construct  waterworks  for  the  supply  of  those 
districts  contemplated  in  our  Amended  Bill  Gas  Works, 
and  also  to  amend  several  clauses  relative  to  the  qualifi- 
cation of  Commissioners  and  electors,  and  likewise  to 
amend  such  portions  of  the  Act  relating  to  the  sanatary 
condition  of  our  vast  increased  and  increasing  population. 
By  order  of  the  Observation  Committee.  Jokn  Wood- 
cock.  Chairman.  Edward  Harrup,  Secretary.  Chair 
to  be  taken  at  7  o'clock,  p.m.  Ratepayers  fail  not  to 
attend.''  At  such  last  mentioned  meeting  resolutions 
were  passed,  of  which  the  following  is  a  copy.  ''That 
this  meeting  is  of  opinion  that  it  is  essential  that  every 
effort  should  be  made  by  the  ratepayers,  through  their 
Commissioners,  to  obtain  an  Act  of  Parliament  for 
supplying  the  town  of  Stalybridge  with  water  from  the 
Swineshan  Brook  for  the  benefit  of  the  town,  and  that 
such  notice  also  embrace  the  purchase  of  the  Stalybridge 
GoM  Works,  and  such  alterations  of  the  Police  Act,  and 
all  other  Acts  which  may  interfere  with  the  passing  of 
such  bill."  On  18th  December,  a.  d.  1854,  at  a  meeting 
of  the  said  Commissioners,  a  resolution  was  passed,  of 
which  the  following  is  a  copy.  ''This  meetings  having 
by  letter  from  the  town  derk  of  AsUonrunder-Lyne  been 
informed  that  the  Corporation  of  Askton  had  purchased 
the  AsJiton-under-Lyne  fFateruwrks,  and  that  the  terms 
of  purchase  are,  that  Messrs.  WorOdngton  ^  Earless 
scheme  for  the  Swineshan  Brook  is  handed  over  to  the 
Corporation,  and  that  the  scheme  is  abandoned  on  the 
understanding  that  the  Stalybridge  Comm\montT&  aban- 
don their  scheme  for  the  Swineshan  Brook  for  this  session. 
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1856.  and  that  Mr.  John  Wooley  having  also  undertaken  at 
Hareup  ^^^  meeting  that  the  intended  application  to  Parliament 
Bayley.  '"^  ^^  session  by  the  DuckxnfiM  fFaterwarks  Company 
shall  also  on  the  above  terms  be  abandoned,  and  that  he 
will  procure  that  undertaking  in  writing  fix)m  such 
company.  Resolved  unanimously,  that,  under  all  the 
circumstances,  and  in  consideration  of  the  above  under- 
taking being  honorably  performed,  it  is  advisable  for  the 
Commissioners  to  abandon  their  scheme  for  this  session; 
and  the  same  is  hereby  agreed  to  be  abandoned  accord- 
ingly." The  case  then  stated  in  substance  that  no 
proceedings  were  taken  to  promote  the  applications  to 
Parliament  after  this  resolution. 

On  the  5th  April,  1855,  the  Commissioners  made  an 
order  on  their  treasurer  to  pay  out  of  the  town  funds 
various  specified  sums  "  in  respect  of  the  costs,  charges 
and  ezpences  incurred  by  the  Commissioners  in  the  late 
intended  application  to  Parliament  for  the  Stalybridge 
Improvement  fVatertoorhs,  Gas  Works,  &c.  BilL"  This 
was  the  order  appealed  against  It  was  objected  to  at 
the  time,  by  some  of  the  Commissioners,  as  illegal ;  but 
the  money  was  paid  in  obedience  to  it  After  this  the 
appellant  objected  to  the  order,  and  gave  notices  of 
appeal  The  case  stated  various  questions.  The  only 
one  on  which  the  Court  pronounced  an  opinion  was  the 
third,  which  was  as  follows. 

3.  If  such  appeal  do  lie ;  whether  the  said  appellant 
can  avail  himself  of  it? 

H.  mn,  for  the  respondents.  It  appears  that  this 
appellant  not  only  attended  the  meeting  at  which  the 
Application  of  the  town  funds  to  this  purpose  was 
MiiiiTibnedi  but  himself  settled  the  form  of  the  resolu- 
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tion.  Assaming  that  other  ratepayers  might  appeal,  1866. 
as  parties  aggrieved  in  consequence  of  this  resolution  bmvT' 
being  acted  upon,  the  appellant  is  precluded  from  say-  bayley. 
ing  that  he  is  aggrieved  by  what  he  himself  procured. 
There  are  many  analogous  cases  in  which  this  principle 
prevails.  A  conveyance  by  a  trader,  under  such  circum-" 
stances  as  to  be  an  act  of  bankruptcy,  will  not  support  an 
adjudication  of  bankruptcy  on  the  petition  of  a  creditor 
who  was  a  party  to  the  conveyance.  A  cestui  que  trust 
who  has  assented  to  a  disposal  of  trust  funds  cannot  be 
heard  as  a  plaintiff  in  equity  to  complain  of  the  breach 
of  trust ;  if  the  others  beneficially  interested  sue,  they 
must  make  the  consenting  cestui  que  trust  a  defendant; 
Traffard  v.  Boekm  {a).  So  it  is  where  a  shareholder  in 
an  incorporated  company  has  acquiesced  in  an  applica- 
tion of  the  company's  funds;  he  cannot  challenge  it  in 
equity  as  improper;  Graham  v.  The  Birkenhead  and 
Cheshire  Junction  Railway  Company  (b). 

Monk,  contra,  was  called  upon  to  answer  this  objection. 
He  contended  that  the  appellant  had  done  no  more  than 
approve  of  the  application  of  the  funds,  if  legal. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
objection  must  prevaiL  An  appeal  does  not  lie  except 
where  g^ven  by  express  statute.  In  the  present  case, 
the  Act,  by  sect.  181,  gives  an  appeal  to  any  person 
who  may  think  himself  aggrieved ;  but  that  does  not 
mean  to  any  person  who  says  or  fancies  he  is  aggrieved. 
Giving  it  a  reasonable  construction,  the  enactment  means 
to  ^ve  an  appeal  to  any  one  who  has  legal  ground  for 

(a)  3  Atk.  440.  (6)  2  Maen.  ^  G.  146. 


▼. 
Bayley. 
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1856.  spying  he  is  aggrieved.  Now,  how  can  such  a  provision 
Harrup  *^PP^y  ^  *  person  who  wishes  to  complain  of  the  act 
which  he  himself  authorized^  and  expressly  required 
to  be  done.  A  meeting  was  called  to  consider  whether 
these  expences  should  be  pidd  out  of  the  town  funds. 
All  who  were  present  were  told  it  could  not  legally  be 
done  against  the  consent  of  the  ratepayers.  The  ap- 
pellant then  procured  an  alteration  in  the  form  of  a 
resolution,  and  himself  expressly  approved  of  the  altered 
resolution,  which  empowered  the  Commissioners  out  of 
the  town  fiinds  to  prosecute  the  application  to  Parlia- 
ment The  order  complained  of  was  made  to  carry 
out  that  resolution  and  pay  the  expences  incurred  under 
it  How  can  the  appellant  say  he  is  aggrieved  by  this 
order?  Volenti  non  fit  injuria.  According  to  every 
principle  of  justice  he  cannot  complain  of  what  was 
his  own  act 

Erlb  J.  The  Act  makes  it  a  condition  precedent  to 
the  appeal,  that  the  person  appealing  shall  think  himself 
aggrieved,  that  is,  shall  have  legal  grounds  for  thinking 
himself  aggrieved  by  what  he  appeals  against  Now, 
in  this  case,  I  find  that  the  appellant  consented  to  the 
act  of  which  he  now  complains.  He  empowered  the 
Commissioners  to  take  a  step  which  at  the  time  he 
expected  to  produce  benefit  to  him.  He  now  says,  I 
am  aggrieved  because  you  did  what  I  requested.  But 
in  my  opinion  no  right  of  the  appellant's  was  impugned, 
when  the  town  funds,  so  far  as  they  were  his,  were 
applied  to  this  purpose  by  his  consent 

Crompton  J.  I  agree  that  the  appellant  has  no 
locus  standi  unless  bon&  fide  aggrieved  by  the  order 


XIX.  VICTORIA. 

complained  of.  Mr.  Monk  aiigues  that  the  effect  of  what 
took  place  at  the  meeting  was  that  the  rate-payers  ap- 
proved of  the  application  of  the  town  funds,  only  if  it 
could  be  legally  done ;  but  that  was  not  the  effect  of 
the  resolution.  It  seems  clear  to  me  that  the  parties 
all  thought  that  the  application  of  the  funds  would  not 
be  legal,  though  it  would  be  beneficial.  They  wished 
that  the  Commissioners  had  the  power;  and  they  re- 
solved, as  far  they  were  able,  to  empower  them  to  do 
what  was,  in  their  opinion,  beneficial.  Now,  though 
others,  not  parties  to  that  resolution,  may  be  entided  to 
complain  that  it  was  acted  on,  I  think  the  appellant  is 
precluded  from  saying  that  he  is  aggrieved  by  what  was 
his  own  act. 

Judgment  for  the  respondent. 


225 


1856. 


Harrup 
Baylry. 


The  Queen  against  Petebs,  Clerk. 


Monday, 
^prj/ 21tt 


TT^ATSONmoYed  for  a  rule  calling  on  the  Reverend  ^^  *  P'^'? 
Henry  Peters^  clerk,  rector  of  the  parish  of  Sunder*  c.  19.),  consti- 

tuting  R  town- 
ship a  distinct 
parisb,  a  vestrr  was  to  be  triennially  elected,  for  the  preserving  better  order  in  the  new  parish, 
for  better  raising  and  ascertaining  all  taxes  and  assessments  for  buying  bells  for  the  church, 
finishing  it  and  keeping  it  in  repair,  defraying  the  ezpenoes  of  the  churchwardens  concerning 
the  same,  providing  stipends  for  rector  and  parish  clerk,  and  salary  for  scavenger,  and 
making  orders  and  by-laws,  and  keeping  and  mainuining  good  rules  and  order  in  and  about 
the  church.  The  statute  gave  the  vestry  power  and  authority  to  appoint  and  remove 
scavengers,  to  make  by-laws  and  rules  relating  to  the  church,  to  rate  occupiers  in  the  parish 
for  defraying  the  ezpences  of  buying  bells,  finishing  the  church,  raising  stipends  for  rector 
and  parish  derk,  and  salary  for  scavenger.  The  sutute  also  subjected  the  inhabitants  to 
the  customs  of  the  pari^^h  of  which  the  township  had  formed  part  for  the  choice  of  church- 
wardens, overseers  and  other  parish  officers :  and  the  vestry  of  the  new  parish,  in  pursuance 
of  such  custom,  chose  the  churchwardens  (one  nominated  by  the  rector),  nominated  the 
overseers  and  parish  constables  (who  were  afterwards  appointed  and  sworn  in,  respectively, 
by  the  justices),  and  appointed  inspectors  of  weighu  and  measures,  and  laid  rates  for  the 
purpoees  mentioned  in  the  Act. 

Held,  that  such  vestry  was  within  the  meaning  of  sect  52  of  sUt.  15  &  16  VicL  r.  85., 
as  a  vestry  «<  elected  under  the  provisions  of  any  local  Act  of  Parliament  for  the  government 
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18^6.  land  near  the  Sea  in  the  county  of  Durham^  commanding 

The  QrEEN  ^™  to  convene  a  meeting  of  the  vestry  appointed  and 

p^^l^  acting  for  the  said  parish  under  stat  5  Cr.  1.  c  19,,  for 

the  special  purpose  of  determining  whether  a  burial 

bf  ra£a>t**  ground  should  be  provided  for  the  said  parish,  under 

1^,^  statl6&17F«rf.cl34. 

dTrJte''^*^  He  moved  upon  a  statement  of  the  following  facts, 

under lecL  10  Bv  Stat  5  G.  \.  c.  19.   (Private,   •'For  making  the 

(exteoocd  by  • 

•tat.  16  &  17  town  and  township  of  Sunderland  a  distinct  parish  from 

ri€t.  t.  134.  ^                                                i.  T^   " 

«.  7.),b0  the  parish  of  BuhapwearmouJth^  in  the  county  of  JJur^ 

the  ipecial  hom^)  it  was  enacted  that  the  township  of  Sunderland, 

dMcrmiDiiig  being  then  a  township  of  the  parish  of  BishapwearmauA, 

t^jZ^^  should,  from  1st  May  1719,  "be,  remain,  and  continue 


JiSrff  rndST"   *  separate  and  distinct  parish  of  itself,**  "  by  the  name  of 

tbe  Act,  for      the  Parish  of  Sunderland  near  the  Sea,"*  and  should  "be 
tbepansh.  •' 

divided  and  exempt  fix>m  the  sud  parish  of  Bishopwear* 
mouth,  and  of  and  from  all  oflBces,  charges,  contributions, 
and  dependances  whatsoever,  for  or  in  respect  thereof, 
and  any  way  concerning  the  same ;"  and  that  a  church, 
then  newly  erected,  and  a  parcel  of  ground  then  newly 
inclosed,  should  be  tbe  church  and  churchyard.  That 
there  should  be  a  rector;  the  patronage  to  be  vested 
in  the  Bishop  of  Durham  for  the  time  being.  *•  And 
that  the  inhabitants  of  the  same  parish  shall  from  time 
to  time,  and  at  all  times  hereafter,  be  subject  and  liable 
to  the  customes  and  usages  for  the  choice  of  church- 
wardens, overseers  of  the  poor,  and  other  parish  officers 
within  that  parish,  as  the  inhabitants  of  tbe  said  parish 
of  Biskoppwearmauth,  have  hitherto  been.  And  for  the 
preserving  better  order  in  the  said  parish  of  Sunderland, 
and  for  the  better  raiseing  and  ascertaining  for  the  future 
all  taxes,  assessments,  and  contributions  which  are  or 
shall  be  necessary  for  or  towards  buying  of  bells  for  the 
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said  new  church,  and  for  finishing  the  said  church,  and  1955, 
keeping  the  same  in  good  repair,  defiraying  the  yearly  The  Queen 
ezpences,  and  disbursements  of  the  churchwardens  con- 
cerning the  same;  as  also  for  the  making  a  provision  for 
the  rector,  to  be  appointed  for  the  sud  rectory  of  Sunder^ 
land  and  his  successors ;  and  also  the  parish  clerke  there, 
and  his  successors ;  and  for  the  raising  a  competent  summ 
yearly,  as  a  salary  for  a  scavenger,  to  be  appointed  for 
the  said  towne  of  Sunderland^  as  hereafter  directed;  and 
for  the  enabling  the  making  of  orders  and  by-laws,  and 
keeping  and  maintaining  of  good  rules  and  orders  in 
and  about  the  said  church  there:''  it  was  enacted  that, 
within  three  months  after  the  1st  of  May  1719,  the 
rector  or  minister  for  the  time  being,  on  some  Sunday 
in  the  forenoon,  immediately  after  divine  service,  should 
in  the  said  church  give  public  notice  to  the  parishioners 
to  meet  in  the  vestry  room,  at  a  day  and  place  which  he 
should  then  name  for  that  purpose,  ''to  choose  vestrymen 
for  the  purposes  aforesaid";  the  majority  of  the  in- 
habitants paying  scot  and  lot  to  choose  twenty  four 
inhabitants  of  the  parish,  each  having  a  freehold  estate 
or  other  estate  of  inheritance  of  the  yearly  value  of  10/., 
to  be  vestrymen  for  three  years,  and  so  on  for  every 
three  years:  and,  within  twenty  days  after  the  death  of 
any  vestryman,  like  notice  to  be  given  for  choosing  a 
vestryman,  similarly  qualified,  in  his  place.  The  rector 
and  thirteen  or  more  of  the  vestrymen,  or  the  major 
part  of  them,  to  have  full  power  and  authority  to 
appoint  a  scavenger,  and  to  displace  such  scavenger  and 
appoint  a  successor,  as  they  should  think  fit;  ''and  also, 
ft'om  time  to  time,  to  make  such  by-laws  and  rules, 
in  matters  relating  to  the  said  church,  as  shall  be 
thought  most  proper  and  convenient,  so  as  the  same 

Q  2 
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1856.  be  consisteDt  with  the  laws  of  this  realm,  (provided  the 
J  he  QuKEN  8*™®  ^^9  fron^  tinic  ^^  time,  ratified  and  confirmed  by 
Petkbs.  ^^^^  ^^  ™^^®  ^^  ^b®  justices  of  the  peace  of  His  Ma- 
jesty or  His  successors,  of  the  said  county  of  Durham.) 
And  shall,  and  may,  and  are  hereby  authorised,  and 
required,  firom  time  to  time,  equally  to  rate,  tax,  and 
assess  all  the  tenants,  occupiers,  and  farmers  of  all  the 
houses,  keys,  lands,  tenements,  and  hereditaments  and 
estates  whatsoever  in  the  said  parish  of  Sunderland;  and 
also  stock  in  trade  and  personal  estates,  with  such  summ 
or  sumras  of  money  as  they  or  the  major  part  of  them, 
then  and  there  assembled,  shall  think  just  and  reason- 
able ;  (having  a  due  regard  to  the  yearly  rents  or  value 
of  such  houses,  keys,  lands,  tenements,  or  heredita- 
ments, and  other  estates ;  and  to  the  true  value  of  such 
stock  in  trade  and  personal  estates,)  for  defraying  the 
charges  and  expences  of  procuring  and  obtaining  this  Act 
of  Parliament,  and  for  and  towards  buying  of  bells  for 
the  said  church ;  and  for  the  doeing,  finishing,  and  per- 
fecting what  shall  be  thought  fit  and  convenient  to  be 
further  done  in  and  about  the  said  new  church ;  and  for 
keeping  the  same  in  repair,  defraying  the  yearly  expences 
of  the  churchwardens  concerning  the  same ;  and  for  the 
raising  the  yearly  summ  of  80/.,  for  a  stipend  for  the  rector 
for  the  time  being;  and  the  further  yearly  sum  of  10/. 
for  the  clerke  of  the  said  parish  of  Sunderland^  for  the 
time  being ;  and  a  competent  summ  yearly,  as  a  salary  for 
a  scavenger,  to  be  appointed  as  aforesaid,  to  be  for  ever 
hereafter  payable,  and  paid  to  the  rector  of  the  said  new 
church  and  clerke  of  the  said  parish  for  the  time  beings 
and  to  the  scavenger  for  the  time  being,  by  quarterly 
payments,"  at  &c.  The  sums  assessed,  in  case  of  de- 
fault of  payment,  to  be  levied  by  distress  and  sale  under 
warrant  of  justices. 
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Since  the  passing  of  this  Act  the  vestry  have  been  \S56. 
chosen  in  conformity  with  the  provisions  of  the  Act ;  xhe  Qoken 
and  the  powers  exercised  by  them,  at  meetings  duly  pyJ^Rs. 
convened  by  the  rector,  have  been  as  follows.  They 
annually  choose  the  churchwardens,  of  whom  the  rector 
nominates  one:  and  the  vestry  also  nominate  the 
overseers  and  parish  constables,  according  to  the  usage 
of  the  parish  of  Bishopioearmouth,  to  which  the  Act 
makes  the  inhabitants  subject.  The  magistrates  appoint 
the  overseers,  and  swear  in  the  constables,  nominated 
by  the  vestry.  The  vestry  also  assess  a  rate  on  the 
occupiers  and  tenants  of  rateable  property,  for  keeping 
in  repair  the  church  and  churchyard,  for  the  yearly 
expenccs  of  the  churchwardens  in  repairing  the  same 
and  the  performance  of  divine  worship,  for  the  stipend 
of  the  rector,  and  the  salary  of  the  parish  clerk.  Up 
to  1810,  when  an  Act  (60  G.  3.  c.  xxvii.,  local  and 
personal,  public,  "  For  paving,  lighting,  watching  and 
cleansing  the  town  of  Sunderland  near  the  Sea,  in  the 
county  of  Durham;  for  removing  the  market;  for 
building  a  town  hall  or. market  house;  and  for  other- 
wise improving  the  said  town ;  and  for  establishing  a 
watch  on  the  river  Wear^)  passed,  the  commissioners 
under  which  appointed  and  paid  a  scavenger  for  the 
town,  the  vestry  appointed  a  scavenger,  and  pidd  him 
out  of  the  said  rate.  The  vestry  have  also  yearly 
appointed  an  inspector  of  weights  and  measures  for  the 
parish,  and  have  generally  had  the  management  and 
transaction  of  all  matters  of  business  relating  to  the 
church  and  churchyard,  and  have  paid  the  expences 
of  enlarging  the  churchyard  out  of  the  rate  assessed 
under  the  Act.  The  vestry  have  no  other  government 
or  authority  over  the  parish. 
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1856.  On  15th  September  1855,  certain  rate-payers  of  the 

The  Queen  pansh,  being  more  than  ten  in  number,  signed  a  requisi* 
Petebs.  ^^^  addressed  to  the  rector,  whereby  they  required  him 
*'to  convene  a  meeting  of  the  vestry  appointed  and 
acting  for  the  said  parish  under  an  Act"  &c.  (5  £r.  1. 
c.  19.),  "for  the  special  purpose  of  determining  whether 
a  burial  ground  shall  be  provided  for  the  said  parish, 
under  an  Act"  &c.  (16  &  17  VicL  c.  134.,  "To  amend 
the  laws  concerning  the  burial  of  the  dead  in  England 
beyond  the  limits  of  the  metropolis,  and  to  amend  the 
Act  concerning  the  burial  of  the  dead  in  the  metro- 
polis"). This  was  presented  to  the  rector,  who,  by  a 
written  answer  of  the  same  date,  stated  that  he  declined 
"to  convene  a  meeting  of  the  vestry  required  by  the 
foregoing  requisition,  on  the  ground  that  the  vestry 
appointed  and  acting  for  the  parish  under  the  Act 
passed  in  the  year  1719,  mentioned  in  such  requisition, 
is  not  the  vestry  contemplated  by  the  statute  16  &  17 
Vict  c.  134.  for  the  purpose  of  determining  whether  a 
burial  ground  should  be  provided  for  the  said  parish 
under  the  said  last  mentioned  Act." 

Watson  having  made  this  statement,  which  was  verified 
by  affidavits,  referred  to  stat,  16  &  16  Vict  c.  85.,  "to 
amend  the  laws  concerning  the  burial  of  the  dead  in  the 
metropolis,"  sects.  10  and  52.  The  Court  then  called  on 

Knowles  and  W.  Digby  Seymour ^  who  shewed  cause  in 
the  first  instance.  The  rector  requests  the  direction  of 
the  Court :  he  has,  of  course,  no  personal  interest  in  the 
question.  By  sect.  10  of  stat.  15  &  16  Vict  c.  85. 
(extended  to  parishes  not  in  the  metropolis,  by  stat. 
16  &  17  Vict  c.  134.  s.  7.),  on  a  written  requisition  of 
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ten  or  more  rate-payers  of  a  parish,  "  the  churchwardens  ]  806. 
or  other  persons  to  whom  it  belongs  to  convene  meetings  The  Quebn 
of  the  vestry  of  such  parish  shall  Convene  a  meeting  of  peters. 
the  vestry,  for  the  special  purpose  of  determining  whether 
a  burial  ground  shall  be  provided  under  this  Act  for  the 
parish."  By  the  interpretation  clause,  sect  52,  ^'  *  vestry* 
shall  mean  the  inhabitants  of  the  parish  lawfully  assembled 
in  vestry,  or  for  any  of  the  purposes  for  which  vestries 
are  holden,  except  in  those  parishes  under  which  there 
is  a  select  or  other  vestry  elected  under"  stat  69  G,  3. 
c.  12.  or  Stat  1  &  2  fF.  4.  c.  60.,  ''or  elected  under 
the  provisions  of  any  local  Act  of  Parliament  for  the 
government  of  any  parish  by  vestries,  in  which  parishes 
it  shall  mean  such  select  or  other  vestry."  The  doubt 
which  has  occurred  is,  whether  the  vestry  under  stat  5 
6r.  1.  c.  19.  can  be  comprehended  under  the  general 
term  '<  vestry,"  its  functions  being  limited  by  statute  and 
practice  to  the  management  of  the  church  and  church* 
yard,  the  payment  of  salaries  to  the  rector  and  parish 
clerk,  the  nomination  of  churchwardens,  overseers  and 
parish  constables,  and  the  appointment  of  inspectors  of 
weights  and  measures,  and  the  laying  a  rate  for  such 
purposes.  [Lord  Campbell  C.  J.  Can  there  be  con- 
current vestries  ?]  There  certainly  are,  in  the  private 
Act,  the  general  words  **  for  the  preserving  better  order 
in  the  said  parish  of  Sunderland.^ 

Per  Curiam  (Lord  Campbell  C.  J.,  WigMman^  Erie  and 
Crompton  Js.).     The  general  words  are  clearly  enough. 

Rule  absolute  (a). 

(a)  See  Hex  v.  The  Churchwardens  and  Overteers  of  St.  Martin  in  the 
FiehU,  3  B.^  Ad,  907. 
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^;^2^,'^  Marquand  against  Banker. 

wndHrfor        TPHIS  was  a  special  case  stated  for  the  opinion  of  the 
chw-ter,  made  Court,  without  pleadings,  in  pursuance  of  an  order 

between  plain-    of  JFrfc  J. 

tiff,  as  master  ^_^, 

for  tbo  owners        The  plaintiff,  Hilary  Marquand^  being  at  the  time 

and  Af.V  G>.,  it  ^"aster  and  principal  owner  of  the  ship  Secret,  on  15th 

th^tcfxcepting  ^^^^^^y  1854,  entered  into  the  following  charter  party 

the  cabin, 
state  rooms 

and  room  for  stowafre  of  cables  &c.,  and  crew)  tbe  vessel  shoald  be  immediately  made  ready, 
and  take  on  board  from  tbe  charterers  (who  were  to  have  tbe  full  reach  of  the  bold  from 
bnlkhead  to  bulkhead,  including  the  half  deck)  a  full  cargo  of  merchandise  and  specie, 
the  owners  employing  sufficient  hands  for  the  purpose,  and  should  proceed  to  Buenos  Ayrt$^ 
and  there  deliver  the  cargo  in  the  usual  and  customary  manner  agreeably  to  bills  of  lading, 
and  80  end  the  voyage:  in  consideration  whereof  the  affreighters  to  deliver  the  cargo 
alongside  to  be  laden,  and  cause  it  to  be  received  at  the  port  of  discharge  in  the  usual  and 
customary  manner  ;  and  •'  pay  for  the  use  and  hire  of  the  said  vessel,  in  respect  of  the  said 
voyage,"  7751.  "lump  sum.  in  full,  charterers  paying  for  landing  the  measurement  portion 
of  the  cargo,  or  850/.  in  full,  the  ship-owners  paying  the  lighterage,  at  charterers'  option, 
to  bo  decided  before  sailing  from  L. :"  payment  to  be  made  by  the  captain  receiving  "such 
freight  as  the  charterers  may  have  payable  abroad  as  per  bills  of  lading,  not  exceeding  half, 
or  by  an  order  handed  over  to  him  by  the  charterers,  at  their  option,  at  the  current  rate  of 
exchange,  which  order  is  to  be  payable  at  the  port  of  discharge ;  and  the  balance  to  be  paid 
°J^.,."®,/^***^®''«"**ccep^*nce»  payable  in  London,  kX  three  months  date  from  the  day  of 
sailing."  The  charterers  to  name  the  lumpers  and  stevedores  for  taking  in  cargo  and 
stowing ;  the  ship  to  pay  the  lumpers,  the  charterers  the  stevedores,  both  to  be  under  the 
direction  of  the  master,  and  owners  to  be  responsible  for  improper  stowage :  such  goods 
only  as  the  charteiors  might  direct  to  bo  received  on  board.  •«  That  the  master  shall,  at  the 
charterers*  request,  sign  bills  of  lading  in  the  usual  and  customary  manner,  and  at  any  rate 
of  freight  that  may  be  filled  up  and  made  payable  in  any  manner  the  charterers  may  choose, 
without  prejudice  to  this  charter."  The  vessel  to  be  consigned  to  the  charterers*  agents  at 
nor  port  of  discharge. 

The  charterers  put  up  the  S.  as  a  general  ship :  plaintiff,  as  master,  signed  bills  of  lading 
Sli,  «  '^'**  *^^  payable  in  such  manner  as  they  requested.  They  elected  to  pay  the 
850/.  Part  of  the  bills  of  lading  made  244/.  6*.  2rf.  payable  at  B,  A,i  and  this  plaintiff 
received  at  B.  A.  The  rest  of  the  bills  of  lading,  made  the  freight  payable  •«  here** 
(Liverpool)  as  per  margin ;  by  the  margin,  it  was  to  be  paid  one  month  after  sailing,  ship 
lost  or  not  lost :  it  was  not  specified  to  whom  the  payment  was  to  be  made.  The  charterers 
paid  a  small  part  of  the  balance  of  the  860/1  in  cash,  and,  for  the  rest,  gave  their  acceptance 
at  three  months  payable  in  London,  Before  maturity,  they  suspended  payment.  Plaintiff 
then  claimed  from  the  shippers  the  portion  of  the  bill  of  lading  freight  not  yet  paid ;  the 
charterers .abo  claimed  it.     The  plaintiff  himself  was  one  of  the  owners. 

On  a  case  stated,  with  power  to  the  Court  to  draw  inferences  of  fact :  Held,  that  the 
plaintiff  was  not  entitled  to  claim  from  tbe  shippers  the  freights  last  mentioned,  he  having 
signed  the  bills  of  lading  in  the  character  only  of  agent  for  the  charterers,  and  there  being 
no  contract  between  the  ship-oitners  and  the  shippers. 
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with  Messrs.  MUkrs  ^  Thompson^  ship-brokers  of  Lwer- 
pool 

''  Liverpool,  15th  December,  1854. 
"  Memorandum  for  charter. 
**It  is  this  day  agreed  between  Captain  Hilary 
Marquandy  for  owners  of  the  good  ship  or  vessel  called 
The  Secret,^  &a,  "  whereof  said  H.  Marquand  is 
master,  of  the  one  part,  and  Messrs.  MUkrs  Sf  Thompson^ 
freighters  or  charterers  of  the  said  vessel,  of  the  other 
part :  witnesseth  {a)  that  it  is  agreed  that  (the  cabin  and 
state  rooms,"  and  room  for  stowage  of  cables  &c.  and 
crew  excepted)  *'  the  said  vessel  shall  be  immediatelj 
made  ready  and  receive  and  take  on  board  from  the  said 
charterers  (who  are  to  have  the  full  reach  of  the  vessel's 
hold  from  bulkhead  to  bulkhead,  including  the  half 
deck)  a  full  and  complete  cargo  of  lawful  merchandize 
and  spice,  including  100  tons  dead  weight  if  required 
by  the  charterers,  the  owners  employing  sufficient  hands 
for  that  purpose :  and  thereupon,  on  being  dispatched, 
shall  proceed  to  Buenos  Ayres,  and  there,  or  so  near 
thereto  as  she  can  safely  get,  deliver  the  said  cargo  in 
the  usual  and  customary  manner,  agreeably  to  bills  of 
lading,  and  so  end  the  voyage.  In  consideration  whereof 
the  said  affireighters  shall  deliver  alongside  the  cai^o  to 
be  laden  on  board  the  said  vessel,  and  shall  receive  or 
cause  the  same  to  be  received  at  her  port  of  dischaige, 
in  the  usual  and  customary  manner,  and  shall  and  will 
pay  for  the  use  and  hire  of  the  said  vessel,  in  respect  of 
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Bannea. 


the  said  voyafge,  the  sum  of^775/.,  lump  sum,  in  full, 
charterers  paying  for  Jandipg  the  measurement  portion 
of  the  cargo,  or  850JL  in  full,  the  ship-own^  payi"{^    \  \ 
the  lighterage,  at  charterer's  option,  to  be  decided  before 
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IS56.  sailing  from  Liverpool:  payment  to  be  made  as  follows  : 
▼iz.  tlie  captain  to  receive  such  freight  as  the  charterers 
may  have  payable  abroad  as  per  bills  of  ladii^  not 
exceeding  hal^  jw  by  an  order  handed  over  to  him  by 


BAsmnu 


the  charterers,  at  their  option,  at  the  current  rate  of 
exchange,  which  order  is  to  be  payable  at  the  port  of 
dischaige ;  and  the  balance  to  be  paid  by  the  charterers' 
acceptance,  payable  in  London,  at  three  months'  date 
from  the  day  of  siuling,  or  in  six  weeks  after  sailing,  in 
approved  bills,  or  cash,  equal  to  cash  in  three  months 
from  sailing,  at  the  owners'  option :  and  the  said 
charterers  shall  be  allowed,  for  the  purpose  of  loading 
the  said  vessel,  thirty  running  days  {Sundays  excepted), 
if  not  sooner  dispatched,  to  be  computed  from  the 
arrival  of  the  vessel  at  a  proper  place  of  loading  in  The 
Princes  Docky  having  a  clear  hold,  and  being  in  readi- 
ness to  load,  and  notice  thereof  being  pven  in  writing 
to  the  said  charterers:  and,  for  every  day  the  said 
vessel  shall  be  detained  beyond  that  time  by  the  said 
charterers,  demurrage  shall  be  paid  by  them  at  the  rate 
of  4/.  per  day,  but  to  cease  on  the  charterers'  dispatches 
being  left  on  board  the  vessel,  or  tendered  by  them  to 
the  captain:  and,  should  the  vessel  be  detained  by  con- 
trary winds  when  the  lay  days  have  expired,  or  by  other 
causes  over  which  the  charterers  have  no  control,  she  is 
to  Uke  in  goods  without  the  payment  of  demurrage. 
And  it  is  agreed  that  the  charterers  shall  have  the 
option  of  nammg  the  lumpers  and  stevedores  who  are  to 
take  in  and  stow  the  cargo ;  and  the..8hip  is  to  pay  the 
lumpers  I2d.  per  ton;  and  the  charterers  will  pay  the 
stevedore  or  stevedores  for  assisting  to  stow  the  cargo : 
but  it  is  expressly  agreed  that  the  lumpers  and  steve- 
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dores  shall  be  under  the  direction  of  the  master,  and  the        1856. 

owners  of  the  vessel  responsible  for  improper  stowage,  "maiwiand" 

That  such  goods  only  as  the  charterers  may  direct  shall      Banner. 

be  received  on  board  the  said  vessel;  for  which   the 

mate  shall  give  a  receipt  when  tendered  alongside ;  and 

no  goods  to  be  received  in  the  cabin  or  any  part  of  the 

vessel  without  the  consent  of  the  charterers.     That  the 

master  shall,  at  the  charterers*  request,   sign  bills  of 

lading  in  the  usual  and  customary  manner,  and  at  any 

rate  of  freight  that  may  be  filled  in  and  made  payable 

in  any  manner  the  charterers  may  choose,  without  pre^ 

judice  to  this  charter :  and  that  he  shall  attend  at  the 

broker's  office  at  least  twice  each  day  after  the  loading 

shall  commence,  for  the  purpose  of  signing  such  bills  of 

lading.     That,  should  it  be  necessary  for  the  said  vessel 

to  take  in  dunnage  or  ballast,  the  same  to  be  provided 

by  the  owners,  and  the  latter  to  consist  of  copper,  dross 

or  stones.     That  the  vessel  shall  be  consigned  to  the 

charterers'  agents  at  her  port  of  discharge,  the  owners 

paying  the   customary  commission.     That  the  vessel 

shall  not  be  chartered  in  this  country  for  the  return 

voyage  without  the  consent  of  the  present  charterers. 

The  charterers  to  have  the  option  of  putting  a  full  cargo 

in  the  fore  cabin  if  required  by  them ;  but,  if  reserved 

for  passengers  by  the  owners,  the  space  to  be  measured 

and  allowed  off  the  chartered  freight  at  pro  rata  rate. 

It  is  also  further  agreed  that  the  said  vessel  shall  by  the 

owners  thereof,  during  the  whole  of  the  said  voyage, 

be  kept  tight,  staunch  and  strong,  and  well  found  and 

provided  with  men  and  mariners  sufficient  and  able  to 

navigate  the  said  vessel,  and  with  all  manner  of  rigging, 

boats,  tackle,  provisions  and  appurtenances  whatsoever ; 
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1 856.        restraiu t  of  princes,"  &a,  "  al wajs  excepted.    And  lastly, 
Harquano"  ^^^  ^^®  ^"®  performance  of  the  agreements  and  matters 
2  ^'  herein  contained,  each  of  the  said  parties  bindeth  himself 

and  themselves  to  the  other  in  the  sum  of  800il  As 
witness  the  hands  of  the  said  parties.  The  ship,  on 
her  return  to  Liverpool,  to  be  consigned  to  P.  H.  Dean 
if  Co.,  or  to  their  agents,  at  her  port  of  discbarge.** 

(Signed)  Hilary  Marquand.  Millers  Sf  Thompson. 
After  the  charter  was  made,  the  vessel  was  loaded  by 
the  charterers  as  a  general  ship ;  and  the  plaintiff,  as 
master,  signed  the  bills  of  lading  presented  by  the 
charterers  at  such  rates  of  freight  and  payable  in  such 
manner  as  they  requested. 

The  charterers  elected,  before  the  vessel  left  Liverpool, 
to  pay  the  S50L  mentioned  in  the  charter  party.  Out 
of  the  freights  reserved  by  the  bills  of  lading  the  sum  of 
244^1  5s.  2d.  was  made  payable  at  Buenos  Ayres,  and 
no  more :  and  this  left  a  sum  of  605 JL  14«.  \Qd.  to  be 
paid  by  the  charterers  to  the  ship-owners  in  England  in 
the  manner  mentioned  in  the  charter.  The  remaining 
freights,  made  payable  by  the  bills  of  lading,  were  to  be 
p^d  in  England;  and  the  following  is  a  copy  of  one  of 
the  bills  of  lading  by  which  fi^ight  was  made  payable  in 
England. 

*'  Shipped,  in  good  order  and  condition,  by  Roger  Best 
Sf  Co.,  of  Liverpool,  in  and  upon  the  good  ship  or  vessel 
called  The  Secret,  whereof  Marqtiand  is  master  for  this 
present  voyage,  and  now  lying  in  the  port  of  Liverpool, 
and  bound  for  Buenos  Ayres,  five  bales  of  merchandize, 
[Marks  and      being  marked  and  numbered  as  per  margin,  and  to  be 

numbers;  tho      i   i.  i   .        •         . 

charge,  with      delivered  m  the  like  good  order  and  condition  at  the 
SriaL  fi!)    '"*  aforesaid  port  of  Buenos  Ayres  (all  and  every  the  dan- 
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gers  and  accidents  of  the  eeas  and  navigation  of  whatso-       1856. 
ever  nature  and  kind  excepted),   unto  John  Best  tf    Marquand 
Brothers^  or  to  their  assigns,  freight  for  the  said  goods     b^Jj^br. 
{)aid  here  as  per  margin  with  average  accustomed.     In 
witness  whereof  the  master  or  purser  of  the  said  ship  or  ^^  ^  ^^ 
vessel  has  aflBrmed  to  three  bills  of  lading,  all  of  this  J^^uSi .^STe 
tenor  and  date  ;  one  of  which  being  accomplished,  the  ^**^^  ^*  ®' 
rest  to  stand  void     Dated  in  Liverpool^  this  11th  day  of 
January  1853. 

**  Weight  and  contents  unknown  to  Hilary  Marquand.^ 

« Measurement  goods  only  to  be  landed  into  the 
Custom  House;  deposit  stores  by  consignees  of  the  ship 
at  ship's  ezpence,  but  shipper^s  risk,  including  the 
responsibility  of  lightermen." 

The  other  bills  of  lading,  by  which  the  freights  were 
made  payable  in  England^  were  in  similar  terras. 

On  17  th  January  1855,  the  vessel  sailed  from  Liver- 
pool on  her  voyage  to  Buenos  Ayres:  and,  on  the  fol- 
lowing day,  Messrs.  Millers  !f  Thompson,  by  the  autho- 
rity of  the  plaintiff,  and  in  accordance  with  his  option 
in  that  behalf,  paid  the  above  mentioned  sum  of 
605^1  14«.  lOd  to  Messrs.  P.  H.  Dean  Sf  Company,  his 
agents,  in  the  following  manner:  viz.  the  sum  of 
24/.  Is.  2d,,  part  thereof,  in  cash,  and  the  remainder  by 
their  acceptance  of  his  draft  on  them  for  581/.  ISs.  Sd., 
dated  17  th  January  1855,  and  payable  in  London  at 
three  months  date,  as  provided  in  the  charter  party. 

On  receiving  this  acceptance,  Messrs.  P.  H.  Dean 
tf  Company  gave  to  Millers  Sf  Thompson  a  receipt,  of 
which  the  following  is  a  copy. 

*^  Liverpool,  18th  January,  1855. 

*' Received  from  Messrs.  Millers  Sf  Thompson  their 
acceptance  to  Hilary  Marquands'  draft  for  58\L  I3s.  Sd. 
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1856.        in  faYoar  of  Banamy  gf  Marquand^  due  20th  April  1855, 
Marqoamd    being  balance  of  outward  charter  Secret  hence  to  Buenos 
Ayre$. 

«58R  13«,  %dr  "P.  H.  Dean  §•  Co. 

"VevE.  O.Keefer 

The  aboYe  mentioned  bill  of  exchange  was  ncYcr 
negociated;  and  it  still  remains  in  the  hands  of  the 
plaintiff  unpaid. 

On  23d  January  1855  Messrs.  MUlers  gf  Thompson 
suspended  payment,  and  on  19th  February  following 
executed  a  general  assignment  of  their  property  for  the 
benefit  of  their  creditors.  On  I3th  February  1855, 
MessEB.  P.  H.  Dean  Sf  Co.,  the  agents  of  the  plaintiff, 
gaYe  notice  to  the  shippers  of  the  goods  that  they  must- 
not  pay  the  freights  payable  under  the  bills  of  lading  to 
Messrs.  Millers  ^  Thompson,  and  that  such  freights  were 
to  be  paid  to  the  plaintiff.  The  trustees  of  the  estate  of 
Messrs.  MUlers  Sf  Thompson  also  claimed  these  fireights 
from  the  shippers.  On  13th  March,  1855,  the  Yessel 
anived  in  Buenos  Ayres  ;  and  the  plaintiff,  as  master  of 
the  Yessel,  received  from  the  consiginees,  under  the  bills 
of  lading,  the  244/.  5s.  2d.,  being  the  amount  which  was 
made  payable  by  the  bills  of  lading  in  Buenos  Ayres. 
llie  plaintiff,  also,  having  received  notice  that  Messrs. 
AGUers  tf  Thompson  had  stopped  payment,  and  that  the 
residne  of  the  850iL  payable  under  the  charter  party, 
and  the  freights  payable  in  England  under  the  bills  of 
lading,  were  unpaid,  endeavoured  to  stop  the  goods  for 
the  unpaid  freights;  and  he  succeeded  in  collecting 
about  151  from  two  of  the  consignees:  but  the  other 
consignees  refused  to  pay ;  and  the  plaintiff  ultimately 
delivered  the  whole  of  the  cargo  to  the  persons  holding 
the  bills  of  lading  without  receiving  any  freight  from 
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them  beyond  the  244/.   5*.   2d.  and  15/.,  making  to-       1856. 
getber  259/.  Ss.  2d.     No  part  of  the  850/.  made  payable    mauquand 
under  the  charter  has  been  paid,  except  so  much  as  has     banner. 
been  satisfied  by  the  24i  Is.  2d.  received  in  Liverpool, 
and  the  259L  5s,  2d.  received  at  Bueons  Ayres.     Messrs. 
Millers  tf  T/iompsan,  before  their  failure,  had  received 
some  part  of  the  freights  payable  in  Liverpool,  although 
the  same  were  not  due  until  one  month  after  sailing  of 
the  ship. 

By  the  consent  of  all  parties  interested,  it  was  agreed 
that  the  defendant  should  receive  from  the  shippers 
of  the  goods  the  residue  of  the  freights  which  were  by 
the  bills  of  lading  made  payable  in  Liverpool;  and  that 
the  defendant  should  pay  the  amount  so  received  to  the 
plaintiff  if  the  plaintiff  was  under  the  circumstances 
above  stated  entitled  in  point  of  law  to  require  that  the 
freights,  which  were  by  the  bills  of  lading  made  payable 
in  Liverpool,  should  be  paid  to  him :  and  the  defendant 
has  accordingly  received  the  sum  of  400JL  from  shippers 
of  goods. 

The  question  for  the  opinion  of  the  Court  is :  Was 
the  plaintiff,  under  the  circumstances  above  stated, 
entitled  to  require  that  the  freights  which  were  unpaid 
at  the  time  of  the  stoppage  of  Messrs.  Millers  Sf  Thomp^ 
son^  and  which  were  by  the  bills  of  lading  made  payable 
in  Liverpool,  should  be  paid  to  him. 

If  the  Court  is  of  opinion  that  he  was  so  entitled, 
judgment  is  to  be  entered  for  the  plaintiff  for  400iL 
And,  if  the  Court  is  of  opinion  that  he  was  not  so 
entitled,  judgment  is  to  be  entered  for  the  defendant 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of 
fact  which  a  jury  might  and  ought  to  draw. 
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1856.  Mettuh^  for  the  plaintiff.     The   contract  which  the 

MARQnAND    ^^'PP^'^  makes  is  with  the  ship-owners,  whether  there 
^  ▼•  be  a  bill  of  lading  or  not :  the  roaster,  in  signing  the 

bill  of  lading,  acts  as  the  ship  owners*  agent.  If  he 
received  the  freight  from  the  shipper,  and  were  sued 
for  it  by  the  charterers,  he  would  be  entitled  to  set  off 
the  sum  due  from  the  charterers  to  the  ship-owners. 
Supposing  the  freights  arising  on  the  bills  of  lading  to 
be  less  than  that  named  in  the  charter  party,  the  ship- 
owners could  of  course  claim  from  the  shippers  no  more 
than  the  lesser  sum.  The  convenience  of  allowing  the 
ship-owners  to  look  to  the  shippers,  and  vice  versa,  is 
obvious.  If  the  goods  be  badly  stowed,  the  shippers 
must  have  a  remedy  against  the  ship-owners ;  their  con- 
tract is  independent  of  that  made  in  the  charter 
party.  It  is  true  that  such  goods  only  as  the  char- 
terers direct  are  to  be  received  on  board :  that,  however, 
affects  only  the  contract  as  between  the  ship-owners 
and  the  charterers.  [Erie  J.  The  charter  party  con- 
templates the  ship  being  employed  as  a  general  ship.] 
It  does  so,  undoubtedly  The  master  cannot  be  agent 
for  both  the  ship-owners  and  the  charterers.  It  is  true 
that,  if  the  shippers  had  without  notice  paid  the 
freight  to  the  charterers,  they  would  have  been  dis- 
chai]ged:  but  the  notice  fixes  them  with  knowledge  of 
the  rights  of  the  ship-owners.  [Wightman  J.  The 
master  is,  by  the  charter  party,  to  sign  bills  of  lading 
at  any  rate  of  freight  that  may  be  filled  in,  and  made 
payable  in  any  manner  the  charterers  may  choose, 
without  prejudice  to  the  charter.  Could  not  the  char- 
terers have  directed  that  the  freight  should  be  expressly 
made  payable  to  themselves?     Cramptan  J.     If  it  had 
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been   made  payable   to   the   ship-owners,  without   the        1856. 

express  assent  of  the  charterers,  would  not  that  have    Mabquand 

been  a  breach  of  the  agreement  ?]     If  the  ship-owners,      Banmbr. 

on  these  bills,  had  sued  the  shippers  for  the  freight, 

the  shippers  could  have  had  no  defence.     Or  a  Court 

of  equity,  at  the  instance  of  the  ship-owners,  would  have 

required  payment  to  the  ship-owners,  in  order  to  enable 

them  to  set  off  the  freight  due  to  them  on  the  charter. 

Suppose  the  whole  freight  to  have  been  payable  at  the 

port  of  discharge :  the  ship-owners  clearly,  to  the  extent 

of  the  bills  of  lading,  would  have  had  a  lien  on  the  goods 

for  the  freight,  and  could  claim  no  lien  beyond,  because 

the  master  is  their  agent ;    Mitchell  v.  Scaife  {a\     In 

Faith  V.  Hie  East  India  Company  {b)  it  was  held  that  the 

master  could  not,  by  signing  bills  of  lading  for  **  freight 

agreeable  to  freight  bill,"  contrary  to  express  directions 

of  the  ship-owner,  destroy  the  ship-owner's  lien  on  the 

goods:  this  shews  that  the  master  is  the  agent  of  the 

ship-owner. 

Kemplay,  contra.  The  shippers  have  entered  into  no 
contract  with  the  ship-owners,  who  have  made  over  to 
the  charterers  the  right  of  employing  the  ship  on  freight. 
In  Mitchell  v.  Scaife  (a)  the  question  was  only  as  to  the 
lien  of  the  ship-owner  on  goods  shipped  on  account 
of  the  charterer :  it  was  not  suggested  that  a  party,  not 
the  charterer,  shipping  goods  in  the  chartered  ship  had 
contracted  with  the  ship-owner.  The  bill  of  lading 
here  does  not  state  to  whom  the  freight  is  to  be  paid : 
but  it  is  manifest  that  the  shipper  contracts  only  with 
the  party  who  is  owner  of  the  ship  for  the  voyage,  that 

(a)  4  Campb.  298.  (6)  i  B.  ^  Aid,  630. 

VOL.    VI.  R  E.    &   ». 
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1856.  ^^»  ^^^^  ^^^  charterers,  who  have  put  up  the  ship  as  a 
Marquand^  general  ship ;  and  the  insolvency  of  the  charterers  can 
Banner.  ^^^^  ^o  difference  in  this  respect  A  portion  of  the 
sum  for  which  the  charterers  contract  with  the  ship- 
owners  is  indeed  to  be  paid  to  them  by  the  master 
receiving  abroad  such  freight  as  is  payable  abroad :  that 
is  a  matter  between  the  charterers  and  the  shipowners ; 
the  claim  against  the  shippers  could  be  made  by  the 
charterers  only.  If  the  vessel  had  been  lost  in  her 
voyage,  no  freight  would  have  been  earned  from  the 
shippers:  the  transaction  between  the  charterers  and 
the  ship-owners  would  have  been  completed  by  the  pay- 
ments made  by  the  charterers  in  England.  [Crompton  J. 
If,  by  accident,  no  bill  of  lading  had  been  signed,  the 
party  to  sue  for  the  freight  would  have  been  the  char- 
terers.] Clearly  so ;  the  charterers  determine  what  goods 
are  to  be  received,  and  at  what  rate.  A  mere  statement 
in  the  bill  of  lading  that  the  freight  had  been  paid  would, 
though  the  freight  had  not  in  fact  been  paid,  have  bound 
the  charterers  as  against  the  assignee  of  the  bill,  on  the 
ground  that  the  captain  signed  the  bill  as  agent  of  the 
charterers;  Howard  v.  Tucker  {a).  And  indeed  It  might 
be  said  here  that  there  is  no  contract  in  terms  by  the 
shippers  to  pay  the  freight,  even  with  the  plaintiff  as 
master,  but  only  a  statement  that  tl^e  freight  is  to  be 
paid  at  Liverpool;  at  any  rate,  if  there  be  such  a  contract, 
it  is  with  the  plaintiff  as  master  and  agent  of  the  char- 
terers only.  The  ship-owners  might  have  detained  goods 
shipped  on  account  of  the  charterers  themselves,  but 
not  goods  shipped,  through  the  charterers,  on  account  of 
other  parties ;   Tate  v.  Meek{b).   Parish  v.  Crawford  (c)^ 

(a)  1  B.  ft-  Ad.  712.  (6)  8  Taunt,  280. 

(c)  2  Stra,  1251  ;  more  fully  in  Abbott  on  Shif^injf,  31  (lOlh  ed.) 
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no  doubt,  appears  to  be  an  authority  against  the  defendant        i  ^S6. 

There  the  owner  of  a  ship  chartered  her  to  jF.,  who  was  ^abquand 

to  have  the  freight  of  the  goods;  and,  F.  having  taken      b^J^bh, 

goods  on  board  and  not  having  delivered  them,  it  was 

held  that  the  ship-owner  was  liable  to  the  shipper.    But 

that  case  must  be  considered  to  be  overruled  by  James 

V.  Janes  {a)  and  Mackenzie  v.  Bawe{b).     When  a  ship  is 

chartered,  so  exclusively  is  the  charterer  the  owner  pro 

h&c  vice  that  the  assent  of  the  ship-owner  to  an  act 

otherwise  barratrous  does  not  prevent  the  act  from  being 

barratrous ;   Vdllgo  v.  Wheeler  (c).     It  does  not,  indeed, 

appear  from   the  report  of  that  case  what  were  the 

terms  of  the  charter  party.     But  the  same  principle  was 

affirmed  in  Soares  v.  Thornton  (d),  where  the  terms  of 

the  charter  party  appear  to  be  analogous  to  those  in  the 

present  case :   and  there  the  barratry  consisted  in  an  act 

done  by  the  ship-owner  himself.     On  the  other  hand,  if 

the  act  be  done  in  obedience  to  the  order  of  the  charterer, 

there  is  no  barratry;  HMs  v.  Hannam{e).    Finally,  in 

Colvin  V.  Newberry  (a)  it  was  held  that  an  instrument, 

though  containing  no  express  words  of  demise,  whereby 

B.,  the  master  of  the  ship,  took  the  ship  into  his  servicci  i 

and  acquired  generally  the  dominion  over  it,  made  B,j 

the  owner  to  such  an  extent  that  the  ship-owner  wa 

not  liable  for  the  non-delivery  of  goods  shipped,  h\ 

parties  cognizant  of  the  contents  of  the  instrument 

(a)  3  Stp.  N,  P,  C,  27 1   mora    folly   in   Abbott  on  Skipprng^ 
(10th  ed). 

(»)  2  Campb.  482.  (o)  I  Cowp,  143.  153. 

(d)  1  Tbim/.  627.  («)  3  Camfh,  93. 

{g)  In  Dom.  Proc  I  C/.  jr  J*>  283..  aiBnning  the  |ttdgment  of  Exch.  Ch. 
in  Newbeny  ▼•  Coivin,  7  ^m^.  190 ;  S*.  C.  1  Cr.  ^  /.  192  ;  which  rerened 
the  judgment  of  K.  B.  in  Cohin  v.  Newberry,  8  27.  ^  C.  167.  See  Fenton 
V.  T%€  City  of  Dublin  Steam  Puehet  Con^ny,  Q  A.^  E.  835. 

R  2  ' 
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18^6.        under  bills  of  lading  signed  by  B,     Major  v.  White  {a) 
Mauquand    ft^d  Boucher  v.  Lawson  (b)  shew  the  same  principle. 


V, 

Bannke. 


Mellishf  in  reply.  Some  of  the  cases  cited  were  not 
decided  upon  an  ordinary  charter  party.  In  Colvin  ▼. 
Newberry  {c)  the  instrument  was  in  the  nature  of  a 
demise  for  time.  Many  of  the  other  cases  are  earlier 
than  Hutton  y.  Bragg  {d)^  where  it  was  assumed  that  a 
letting  to  freight  was  in  the  nature  of  a  demise.  But  it 
is  now  considered  that  the  charter  party  is  rather  a  con- 
tract to  allow  the  charterer  to  use  the  ship.  [CromptonJ. 
JxK)k  at  the  language  of  Lord  Tenterden,  in  the  House 
of  Lords,  in  Colvin  v.  Newberry  (ey] 

WioHTHAN  J.  (g).  The  question  is  whether  the  plain- 
tiff,  under  the  circumstances  of  this  case,  is  entitled  to 
require  payment  to  himself  of  the  freight  payable  under 
the  bills  of  lading.  That  depends  on  the  question 
whether  the  contract  into  which  the  master  and  shippers 
have  entered  is  made  by  the  master  as  agent  of  the 
charterers  or  as  agent  of  the  ship-owners.  Looking  at 
Uhe  terms  oi  the  cEarter  party,  I  find  it  difficult  to  doubt 
that  he  is  the  ay nt  of  the  charterers  and  not  the  agent 
of  the  ship-owners.  By  the  terms  of  the  charter  party, 
the  ship  is  let  for  a  particular  voyage,  and  the  charterers 
are  to  pay  the  ship-owners  a  lump  fireight  for  the  whole 
voyage :  and  the  master,  at  the  request  of  the  charterers, 
is  to  make  bills  of  lading  at  any  rate,  and  payable  in  any 
manner,  the  charterers  may  choose,  without  prejudice  to 

(a)  7  C.  fr  p.  41.  (6)  Ca.  Tmtp,  Hard.  85. 194. 

(e)  \  CL^  F,  283.  (<f)  7  TVuml.  14. 

(0  1  a  4-  -F.  297,  8. 

(g)  Lord  Campbefl  C.  J.,  had  left  the  Court. 


XIX.   VICTORIA. 


245 


the  charter.     This  therefore  gives  to  the  charterers  the        1856. 

direct  management  as  to  the  terms  on  which  the  bills  "m^quaniT 

of  lading  are  to  be  signed.     In  fact  the  bills  of  lading      Banner. 

are  not  signed  in  any  manner  compromising  the  rights  of 

either  partj;  for  all  the  freight  now  in  question  is  to 

be  paid  in  Liverpool^  as  per  margin;   and  the  margin 

specifies  only  that  it  is  to  be  paid  within  a  month  of  the 

ship^s  sailing,  not  specifying  to  whom  it  is  to  be  paid, 

leaving  thus  open  the  question  who  is  entitled  to  claim 

the  freight,  in  other  words,  whose  agent  the  master  is.  As 

far  as  the  parties  shipping  the  goods  are  concerned,  there 

maybe  an  unnamed  principal,  to  whom  they  are  to  look. 

But,  when  it  is  once  shewn  that  the  master  was  in  fact 


ftgting  f/ft  the  charterers,  and  this  is  nade  known  to  the  .  ^ 
shippers,  it  appears  to  me  that  the  charterers  are  entitled  j  \^^ 
to  recover  the  freight  under  the  general  authority  which 
the  ship-owners  have  conferred  upon  them.  Whatever 
migfithave  been  the  result  if  the  charter  had  not  con- 
tained these  terms,  I  think  it  clear  that  the  charter 
here  makes  the  charterers  the  parties  entitled  to  the 
freight. 

£rl£  and  Crompton  Js.  concurred. 

Judgment  for  defendant. 
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April  22d. 


By  a  local 
Act  passed 
prior  to  slat. 
5  &  6  Viet. 
e.  98.,  in 
funheraDce  of 
arrangements 
made  between 
the  justices  of 
a  county  and 
the  council  of 
a  borough, 
having  a  sepa- 
rate Court  of 
Quarter  Sea- 
sions,  it  was 
provided  that 
the  prisoners 
of  the  borough 
should  be 
maintained  in 
the  county 
gaol  on  certain 
terms. 

Held,  that 
this  Act  was 
not  a  special 
contract  within 
the  meaning  of 
Stat.  5  &  6  Ficf. 
C.98.  «.  18.; 
and  that  the 
local  Act, 
being  incon- 
sistent with 
the  general 
enactment,  was 
repealed  by  it, 
though  not 
eipressly  men- 
tioned« 


Thomas  William  Bbamston,  Esq.,  and  Charles 
Gray  Round,  Esq.,  Treasurers  of  the  County 
of  Essex,  against  the  Mayor,  Aldermen  and 
Burgesses  of  the  Borough  of  Colchester. 

^HE  following  case  was  stated  for  the  opinion  of  this 
Court,  without  pleadings,  bj  consent  and  bj  the  order 
of  Coleridge  J. 

An  additional  gaol    for  the  county  of  Eatex  was 
erected   in,   or  soon   after,  the  year  1822,  under  the 
provisions  of  stat.  1  &  2  &•  4.  c.  cii.  {a).    Before  the 
passing  of  the  said  Act,  and  when  the  bill  for  that  Act 
was  being  presented,  it  was  proposed  that  the  boroughs 
in  the  said  county,  of  which  the  borough  of  Colchester 
was  one,  should  contribute  to  the  county  rate  to  be 
raised  for  the  said  additional  gaol;  which  proposition 
was  objected  to  on   the  part  of  the  said  boroughs,  or 
some  of  them ;  and  opposition  was  threatened  to  the  said 
bill   by  divers  parties  interested  in  and  offering  such 
opposition,  on  behalf  of  the  said  boroughs  or  some  of 
them :  whereupon  deputies  from  the  parties  who  threat- 
ened such  opposition,  and  a  committee  of  the  justices  of 
the  said  county,  conferred  together  on  the  subject,  and 
on  such  conference  agreed  on  the  principles  embodied 
in  the  clauses  now  forming  sects.  28  and  29  of  the  said 
Act,  1  &  2  G^.  4.  c.  cii.,  which  clauses  were  upon  the 
report  of  the  said  committee  of  justices  assented  to  and 

(a)  Local  and  personal,  public:  '*  For  building  an  additional  gaol  for 
the  countjr  of  Ettex,  and  for  enlarging,  improving  and  alterbg  tbe  exiating 
prisons  for  the  same  county." 
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adopted  by  the  justices  of  the  said  county  in  quarter  igge. 
sessions  assembled :  and  the  members  of  Parliament  for  "bmamston 
the  said  county  were  requested  to  procure  the  insertion  ^^^.'^^  of 
of  the  said  clauses  in  the  said  bill :  and  the  said  clauses  Colcuestkr. 
were  inserted  accordingly.  The  following  are  copies  of 
the  28th  and  29tb  sections  of  that  Act  Sect.  28:  ''And 
whereas  there  are  several  boroughsy  towns  corporate, 
libertiesi  and  other  distinct  jurisdictions  within  the 
county  of  JEssex  aforesaid,  in  which  justices  acting  in 
the  commission  of  the  peace  for  the  said  county  have 
no  power  or  authority:  and  whereas  the  justices  acting 
in  and  for  the  said  boroughs,  towns  corporate,  liberties, 
and  other  distinct  jurisdictions,  have  frequently  for  a 
long  time  past  committed  offenders  either  charged  with 
or  convicted  of  offences  committed  within  the  limits  of 
the  said  boroughs,  towns  corporate,  liberties,  and  other 
distinct  jurisdictions,  to  the  county  gaol  for  trial  at  the 
assizes  of  the  said  county  of  Essex,  or  after  conviction 
on  their  trials  had  within  such  boroughs,  towns  corpo- 
rate, liberties,  and  other  distinct  jurisdictions,  and  doubts 
having  arisen  respecting  the  authority  for  such  commit- 
ments to  the  county  gaol ;  be  it  further  enacted,  lliat 
from  and  after  the  passing  of  this  Act  it  shall  be  lawful 
for  the  justices  acting  in  and  for  the  said  boroughs, 
towns  corporate,  liberties,  and  other  distinct  jurisdictions 
respectively,  to  commit  to  the  said  county  gaol  offenders 
charged  with  or  convicted  of  offences  committed  within 
the  limits  of  such  boroughs,  towns  corporate,  liberties, 
and  other  distinct  jurisdictions."  Sect.  29  :  ''  And  be  it 
further  enacted,  that  from  and  after  the  passing  of  this 
Act,  the  treasurer  or  treasurers  of  the  said  county  ot 
Essex  shall,  and  he  and  they  is  and  are  hereby  respec- 
tively authorized  to  demand  and  receive  of  and  from 
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1856.  the  treasurers  or  other  officers  who  shall  receive  the 
Bramston  ^^^  ^^  levies  collected  within  and  for  such  boroughs. 
Mayor  of  towns  Corporate,  liberties,  and  other  distinct  jurisdictions 
CoLCHtsTEB.  respectively,  such  sum  and  sums  of  money  as  the  justices 
of  the  said  county  of  Essex  shall,  at  the  quarter  sessions 
to  be  holden  by  them  next  after  the  close  of  Easter  in 
each  year,  determine  to  be  double  the  average  amount 
of  ezpence  per  diem  of  feeding  and  clothing  a  prisoner 
in  their  county  gaol,  for  each  and  every  day  any  offender 
charged  with  or  convicted  of  any  offence  committed 
within  the  limits  of  the  said  boroughs,  towns  corporate, 
liberties,  and  other  distinct  jurisdictions  respectively, 
shall  be  con&ned  or  imprisoned  under  such  commit- 
ments as  before  mentioned  in  the  said  county  gaol ;  and 
for  the  recovery  thereof  the  treasurer  or  treasurers  of 
the  said  county  of  Essex  shall  have  the  same  remedy 
and  remedies  against  the  treasurers  and  other  officers  of 
the  said  boroughs,  towns  corporate,  liberties,  and  other 
distinct  jurisdictions  respectively,  as  he  or  they  now 
have  for  recovering  or  enforcing  the  payment  of  the 
county  rate  from  any  parish  of  the  said  county ;  and  the 
said  treasurer  or  other  officer,  who  shall  receive  the  rates 
or  levies  collected  within  and  for  the  aforesaid  boroughs, 
towns  corporate,  liberdes,  and  other  distinct  jurisdictions 
respectively,  is  hereby  required  to  pay  the  same  accord- 
ingly out  of  the  said  rates  or  levies:  Provided  always, 
that  nothing  in  this  Act  shall  be  construed  to  alter  in  any 
way  any  existing  law  or  statute  as  to  the  general  liability 
to  assessment  to  the  county  rates  of  any  of  the  said 
boroughs,  towns  corporate,  liberties,  and  other  distinct 
jurisdictions,  or  in  any  way  to  abridge  or  alter  their 
peculiar  rights  and  privileges."  The  whole  of  the  said 
Act  is  to  be  considered  as  part  of  this  case ;  and  any 
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part  of  it  may  be  referred  to  by  either  party.     The        1856. 
borough  of  Cokhester  above  mentioned  is  the  borough   ^  Bkamston 
named  by  that  name  in  schedule  (A.)  (a)  to  the  Municipal      Mayor  of 
Corporation  Act,  5  &  6  fV.  4.  c.  76.     From  the  time  of  Colchester. 
the  erection  of  the  additional  gaol  down  to  the  present 
time,  both  before  and  after  the  passing  of  the  general  Gaol 
Act,  5  &  6  Vict  c.  98.,  persons  committed  for  offences 
arising  within  the  said  borough  have  been  sent  to  the 
Bud  additional  prison  of  the  county  of  Essex  (being  the 
county  in  which  the  said  borough  is  situate);  and  there 
has  not  been,  before  or  since  the  passing  of  stat.  1  &  2 
G.  4.  c.  cii.,  any  special  contract  subsisting  between  the 
said  borough  and  county  relating  to  the  said  prisons, 
unless  the  agreement,  under  which  section  28  and  29 
were  inserted  in  the  Act  as  hereinbefore  stated,  con- 
stituted such  contract;  but  such  prisoners  have  been 
from  time  to  time  paid  for  on  the  terms  provided  by  the 
said  last  mentioned  Act.     A  separate  court  of  sessions 
of  peace  w'as  granted  to  the  said  borough  before  the 
passing  of  the  said  statute  5  &  6  Vict  c,  98. 

The  justices  of  the  county  now  claim  to  be  paid  for 
the  expenses  of  borough  prisoners  under  the  provisions 
of  Stat  5  &  6  Vict  c.  98.  s.  18. ;  and  the  present  action 
is  brought  to  recover  a  sum  of  60021,  being  an  amount 
claimed  by  the  said  county  from  the  said  borough  for 
prisoners  under  and  according  to  the  said  18th  section ; 
and  in  that  amount  is  included  a  sum  of  100/.  for 
interest  on  and  instalments  of  money  borrowed  by  the 
county,  in  the  year  1846  and  1847,  for  alterations, 
additions  or  improvements  in  or  to  the  said  gaoL  The 
demand  is  objected  to  by  the  defendants  in  toto :  First, 

(a)  Sect.  1. 
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1856.  ^^  ^^^  ground  that  the  payment  to  be  made  by  the  said 
borough  in  respect  of  prisoners  ought  to  be  regulated^ 
by  the  said  Act  of  I  &  2  C  4.  alone ;  or,  if  not  so,  then : 


Bbamaton 

V. 

Mayor  of 

CoLCHE8T£a.  Secoudly,  as  to  the  1002^  (part  of  the  said  sum  of  500 JL 
claimed),  on  the  ground  that  the  said  sum  of  1002^,  being 
for  interest  and  instalments  of  money  borrowed  as  afore- 
saidy  is  a  sum  which  the  justices  of  the  county  are  not 
entitled,  under  the  18th  section  of  stat  5  &  6  Vtct 
c.  98.9  to  compute  and  charge  against  them.  If  the 
Court  is  of  opinion  that  the  defendants  are  right  on  their 
first  ground  of  objection,  then  judgment  is  to  be  entered 
for  the  defendants.  If  the  Court  is  of  opinion  that  the 
defendants  are  wrong  on  their  first,  but  right  on  their 
second,  ground  of  objection,  then  judgment  is  to  be 
entered  for  the  plaintiffs  for  the  sum  of  400^ :  but,  if 
the  Court  is  of  opinion  that  the  defendants  are  not  right 
on  either  of  their  said  grounds  of  objection,  then  judg- 
ment is  to  be  entered  for  the  plaintiffs  for  the  sum  of 
500L I  but  without  costs  in  either  judgment* 

Sir  Fiztroy  Kelhfy  for  the  plaintifik  The  questions 
mainly  depend  on  the  construction  of  stat.  5  &  6  Vict 
c.  98.  8, 18.,  which  enacts  "  that  in  every  borough  to  which 
a  separate  Court  of  Sessions  of  the  peace  hath  been  or 
shall  hereafter  be  granted  or  purported  to  be  granted,  and 
where  the  persons  committed  for  offences  arising  within 
such  borough,  have  been  or  shall  hereafter  be  sent  to  any 
prison  of  the  county  in  which  such  borough  is  situated, 
and  that  no  special  contract  shall  be  subsisting  between 
such  borough  and  county  relative  to  the  said  prisoners, 
the  council  of  such  borough  shall  pay"  to  the  county  the 
ezpences,  including  in  such  expenccs  '^all  expences  of 
repairs,  alterations,  additions,  and  improvements  in  or  to 
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the  said  prison.**    The  first  question  is.  Whether  there        i856. 
is  a  special  contract  subsisting  between  the  borough  of    bramoton 
Cokhesier  and  the  county  of  JSssex  within  the  meaning      ^^^^^  ^f 
of  the  clause.     Local  Acts  of  Parliament  are  sometimes  Colchkbtkb. 
called  contracts  sanctioned  by  the  Legislature ;  and  the 
phrase  is  very  properly  used  to  express  an  analogy  by 
which  they  are  to  be  construed ;  but  in  stat.  5  &  6  VtcL 
c.  98.  s.  18.  the  contracts  in  contemplation  of  the  Legis- 
lature were  real  contracts  made  under  the  Gaol  Acts; 
Begina  v.  Mayor  of  New  Sarum  (a).     Then  the  second 
question  is  whether  the  interest  of  the  money  neces- 
sarily or  properly  borrowed  to  repair  the  prison  is  to  be 
included  in  the  ezpences  of  repairs. 

Bovill^  contra.  Stat.  I  &  2  &•  4.  c.  ciL  was  passed  to 
give  effect  to  the  agreement  by  which  the  rights  of  the 
borough  and  the  county  as  to  the  goal  were  to  be  settled. 
[Lord  Campbell  C.  J.  In  one  sense  no  doubt  there  was 
a  contract  between  the  borough  and  the  county.  But 
in  construing  the  local  Act  we  cannot  look  to  the  pre- 
liminary negotiations;  and  we  can  scarcely  call  the  Act 
itself  a  special  contract]  Perhaps  not:  but  the  special 
Act  was  not  repealed  in  terms  by  stat.  5  &  6  Vict  c.  98. : 
and  general  affirmative  words  in  a  subsequent  Act  do 
not  prevail  over  special  provisions  in  a  previous  Act; 
mniams  V.  Priichard  (i),  Lyn  v.  Wyn  (c),  Co.  LiU. 
1 15.  a.»  Gregory*^  Case{d).  [Lord  Campbell  C«  J.  In  all 
cases  the  statute  must  be  construed  according  to  what 
appears  to  be  the  intention  of  the  Legislature.  In  this 
case  we  must  see  whether  the  intention  was  to  establish 
a  uniform  system  except  only  where  there  were  special 

(a)  2  E.^  B.  664.  (6)  4  T.  B.  % 

(c)  Bridgnum,  122.  127.  {d)  6  Bep,  19  b. 
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1856. 
Bbambton 

V. 

Bfayor  of 

CoLCHE8T£fi. 


contracts,  or  to  except  local  Acts  also.]  In  ascer- 
taining the  Intention  of  the  Legislature  the  general 
rules  for  the  construction  of  statutes  are  important:  it 
is  with  reference  to  these  that  statutes  are  framed. 
Sect  15  shews  that  there  was  no  intention  to  repeal 
local  Acts  under  which  gaols  bad  been  constructed;  for 
if  such  Acts  were  repealed  the  borough  would  in  such 
cases  be  bound  to  erect  another  goal.  [Erie  J.  Is  it 
not  possible  to  read  sects.  15  and  18  together  thus? — 
The  borough  shall  have  a  goal,  unless  the  prisoners  are 
maintained  elsewhere :  and,  if  they  are  maintained  else- 
where, it  shall  be  on  the  terms  in  sect  18  unless  there 
be  a  special  contract  subsisting.]  There  are  no  words 
to  repeal  the  previous  Acts.  [Crompton  J.  It  would 
seem  to  require  words  to  save  them.  Your  argument 
reads  the  enactments  with  an  interpolation  **  except 
where  existing  Acts  of  Parliament  regulate  the  goals.** 
Lord  Campbell  C.  J.  The  argument  must  be  that  such 
an  exception  is  implied.]  The  minor  question  is  whe- 
ther the  lOOL  is  part  of  the  expences  of  repairing.  It 
is  a  bygone  matter,  which  should  have  been  paid  for  at 
the  time. 


Sir  F.  Kelly^  in  reply.  The  repairs  were  in  the  years 
1846  and  1847,  after  stat  5  &  6  Vict  c.  98.  was  law ; 
and  the  lOOL  is  not,  as  the  parties  are  agreed,  interest 
on  a  loan,  but  a  proportion  of  one  of  the  instalments  by 
which  it  was  at  the  time  agreed  that  the  money  should 
be  repaid 


Lord  Campbell  C.  J.  I  am  of  opinion  that  judg- 
ment must  be  given  in  favour  of  the  county.  Looking 
at  Stat.  5  &  6   Vict,  c.   98.   s,    18.,  it  is   evident  that 
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the  special  contracts  there  referred  to  are  actual  con-  1856. 
tracts  made  under  the  provisions  of  the  Prison  Acts,  Bbamston 
and  that  the  words  of  the  exception  in  the  enactment  Maimer  of 
do  not  include  Parliamentary,  enactments.  On  that  Cow^hkbter. 
point  I  never  doubted.  But  Mr.  BaviU  argued  that, 
irrespective  of  that  exception,  the  local  Acts  are  not 
repealed  by  the  general  Act,  5  &  6  VicL  c.  98.  But, 
applying  the  just  rules  of  construction  to  this  Act,  it 
seems  to  me  that  it  was  intended  to  repeal  such  local 
Acts.  We  must  look  to  the  whole  enactment:  and, 
doing  so,  I  think  it  appears  to  have  been  the  intention 
of  the  Legislature  to  sweep  away  all  local  peculiarities, 
though  sanctioned  by  special  Acts,  and  to  establish  one 
uniform  system,  except  in  so  far  as  there  are  express 
exceptions.  Reading  sect.  18,  it  appears  in  express 
terms  to  apply  to  every  borough  having  a  separate 
Court  of  Sessions  of  the  peace,  where  the  prisoners  are 
sent  to  the  prison  of  the  county,  and  there  is  no  special 
contract  subsisting.  Colchester  is  such  a  borough ;  and 
it  is  clear  that  there  is  no  special  contract.  The  mean- 
ing of  the  enactment  being  clear,  I  do  not  inquire 
whether  the  consequences  are  desirable  or  not.  The 
cases  cited  do  not,  I  think,  affect  this  case.  In  all  the 
statutes  there  construed,  the  intention  may  well  have 
been  not  to  extend  the  general  enactment  to  cases 
already  provided  for.  Here  the  intention  appears  to 
have  been  to  extend  it. 

Then  as  to  the  lOOL  When  we  find  it  an  expence 
incurred  in  repairing  the  gaol,  after  the  Act  came  into 
operation,  it  is  fit  it  should  be  borne  as  part  of  the 
repairs. 

WiOHTMAN  J.     I  am  clearly  of  opinion  that  a  local 
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1856.        Act  is  not  a  special  contract  within  the  meaning  of  this 
Brambton     ^^^*     As  was  said  in  the  judgment  in  Regina  v.  Mayor 
Mayor  of      ^  ^^^  Satum  (fl),  it  woiild  be  doing  violence  to  the 
CoLCHEBTEE.   languagc  of  Stat  6  &  6  rict  c.  98.  to  consider  it  one. 
Andy  as  to  the  point  that  the  special  Act  is  not  ex- 
pressly repealed,  it  seems  t^  me  that  it  was  intended 
to  make  one  general  law,  superseding  all  local  laws  as  to 
prisons,  and  repealing  all  local  Acts.     And  therefore  I 
think  Stat  C  &  6  Vict  c.  98.  «.  18.  is  the  governing 
enactment 

As  to  the  lOOZ.,  as  soon  as  it  appears  that  it  is  the 
borough's  part  of  the  expense  of  enlarging  the  gaol  after 
the  Act,  there  is  no  question. 

Erle  J.  It  is  clear  to  jny  mind  that  this  case  is 
within  the  general  enactment,  and  not  within  the  ex- 
ception ;  for  there  was  no  special  contract.  I  also  agree 
that  the  intention  of  the  Legislature  was  to  repeal  all 
special  usages  as  to  particular  gaols,  whether  depending 
on  local  customs,  or  on  local  Acts.  There  was  good 
reason  for  this,  as  the  boundaries  of  boroughs  had  been 
recently  altered,  and  it  was  convenient  to  make  one 
general  law  for  all  boroughs. 

The  100/.,  as  explained,  is  part  of  the  expense  of 
repairs. 


Crompton  J.  concurred. 


Judgment  for  plaintiff. 


(a)  *2  E.  ^  B.  667. 
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1856. 


Bowes,  Hutt,  Wood  and  Palmer  against      jS^sth. 
Cboll. 


n'^HE  first  count  of  the  declaration  charged  that  a  Declaration 

certain  contract  or  agreement  was  made  and  contnust  be.  ^ 
entered  into,  in  writing,  by  and  between  plaintifia  and  lnrde?end«u! 
defendant,  by  which,  among  other  things,  defendant  ffj^"!^*!),'  „_ 
contracted  and  afn-eed  with  plaintiffs  to  procure  as  soon  ^^^^^  «s  soon 

^  *  ^  ^  as  possible  and 

as  possible,  and  within  not  exceeding  four  months  from  '•»tbin  four 

,  roontfas  from 

the  making  of  the  said  contract,  such  a  sufficient  quan-  the  making  of 
tity  of  land  as  might  be  required  for  the  means  of  com-  sufficient  land 
munication  between  a  certain  railway,  to  wit  The  East  nication'bfr."' 
and  West  India  Docks  and  Birmingham  Junction  Rail-  rJil^y*M?*'" 
way^  and  certain  gas  works,  to  wit  The  Great  Central  ^^^y^^^ 

stowing  a  ccr- 
tain  quantity 
of  coals,  «  and  to  grant  a  lease  of  the  same  land  to  plaintiffs  for  a  term  of  five  years  from 
the  date  of  the  said  contract,'*  determinable  at  the  end  of  three  years  **  of  the  said  term*' 
by  notice  from  plaintiffs,  which  notice  never  was  given ;  that  plaintiffs  should  pay  to  defendant 
lor  the  land  half  yearly  an  annual  rent  equivalent  to  4  per  cent,  on  the  money  paid  by 
defendant  for  the  purchase,  the  first  payment  to  be  made  six  months  after  possession  of  the 
land  should  be  given  to  plaintiffs,  from  which  time  only  the  rent  was  to  run  :  and  that,  **  upon 
the  termination  of  the  said  term  of  five  years,  by  effluxion'  of  time  or  by  notice,"  defendant 
should  pay  to  plainti£b  all  the  moneys  expcndea  by  them  for  laying  down  sidings  for  the 
commuoication,  and  building  sheds  and  erections  on  the  land  for  the  purposes  mentioned  in 
the  contract  (less  5  per  cent,  for  deterioration).  Allegation:  that,  in  part  performance  of 
the  contract,  defendant  procured  the  land  and  put  plaintiffs  into  possession ;  and  that  plain- 
tiffs occupied  and  enjoyed  the  land  from  that  time  **  until  the  termination  of  the  said  term 
of  five  years  as  hereinafter  mentioned;*'  and,  during  the  term  they  so  occupied  &c.,  did, 
pursuant  to  the  contract,  expend  money  for  laying  down  sidings,  &c. ;  **  that  the  said  terra 
of  five  years  has  exfHred  and  terminated,  to  wit  by  effluxion  of  time;"  that  all  things 
necessary  had  happened  to  entitle  plaintiffs  to  receive  from  defendant,  and  render  defendant 
liable  to  pay,  the  money  expended  (less  &c. ) :  but  defendant  had  not  paid. 

Plea :  **  That  no  lease  of  the  said  land  was  ever  granted  to  the  plaintiffs  by  the  defendant, 
pursuant  to  the  said  agreement ;  nor  did  the  said  term  of  five  years  in  the  said  agreement 
mentioned  and  contemplated  ever  come  into,  or  have,  any  existence. 

On  demurrer :  Held  a  bad  plea.  For  that  the  granting  of  the  Irase  by  defendant  was 
not  a  condition  precedent  to  his  liability  to  repay  the  money ;  and  the  meaning  of  the  word 
'*  term**  was  not,  in  the  agreement,  restricted  to  a  term  created  by  lease,  Iwit  included  a 
period  of  five  years  during  which  the  plaintiffs  should  occupy,  after  being  put  into  possession 
under  the  contract. 


V. 

Croll. 
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I806.  Gas  Consumers*  Campany'B  works,  at  Bow  Common,  in 
gjj^pg  Middksexy  and  for  stowing  at  least  15,000  tons  of  coals 
near  tbose  works,  and  to  grant  a  lease  of  the  same  land 
to  plaintifis  for  a  term  of  five  years  from  the  date  of  the 
said  contract,  to  wit  from  the  6th  day  of  September  1850, 
determinable  at  the  end  of  the  first  three  years  of  the 
said  term  by  the  plaintifis,  upon  giving  a  certain  notice 
in  the  said  contract  in  that  behalf  mentioned,  but  which 
notice  never  was  given  :  and  it  was  in  and  by  the  said 
contract  further  declared  and  agreed,  by  and  between 
plaintifis  and  defendant,  that  plaintifis  should  pay  to 
defendant  for  the  said  land  half  yearly  a  rent  which 
would  be  equivalent  to  4/.  per  cent,  per  annum  upon 
the  money  which  should  be  paid  by  the  defendant  for 
the  purchase  of  the  freehold  of  the  said  land,  the  first 
payment  of  such  rent  to  be  made  six  months  after 
possession  of  such  land  should  be  given  to  plaintifis; 
from  which  time  only  the  said  rent  was  to  run.  And, 
by  the  said  contract,  it  was  further  agreed,  by  and 
between  plaintifis  and  defendant,  that,  upon  the  termi* 
nation  of  the  said  term  of  five  years,  by  effluxion  of  time 
or  by  notice,  defendant  should  and  would  pay  to  plain- 
tifis all  the  moneys  expended  by  them  for  the  purpose 
of  laying  down  sidings  necessary  for  such  communica- 
tion as  aforesaid,  and  erecting  and  building  the  neces- 
sary coal-sheds  and  erections  on  the  said  land,  to  wit 
the  coal-sheds  and  erections  necessary  for  the  purposes 
in  the  said  contract  mentioned,  less  52.  per  cent  per 
annum  for  deterioration  in  value.  Averment :  that  after- 
wards, to  wit  in  pursuance  and  part  performance  of  the 
said  contract,  defendant  procured  the  quantity  of  land 
required  for  the  purposes  aforesaid,  and  caused  the 
plaintifis  to  be,  and  accordingly  the  plaintiffs  were,  put 
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into  possession  of  it.  That  plaintiffs  occupied  and  i856. 
enjoyed  the  said  land,  from  the  time  when  they  were  so  bowes 
put  into  possession  of  it,  for  a  long  space  of  time,  to 
wit  until  the  termination  of  the  said  term  of  five  years 
as  hereinafter  mentioned.  That,  during  the  time  they 
so  occupied  and  enjoyed  the  said  land,  they  did,  pur- 
suant to  the  said  contract,  expend  a  large  sum  of  money 
in  and  about  and  for  the  purpose  of  laying  down  the 
said  sidings  in  the  said  contract  mentioned,  and  in  and 
about  and  for  the  purpose  of  erecting  and  building  the 
said  coal-sheds  and  erections  in  the  said  contract  men- 
tioned. That  the  said  term  of  five  years  has  expired 
and  terminated,  to  wit  by  effluxion  of  time.  And  that 
all  things  necessary  have  happened  and  been  done  to 
entitle  plaintifis  to  receive  from  the  defendant,  and  to 
render  him  liable  to  pay  to  them,  the  said  sum  of 
money  so  expended  by  them  as  aforesaid,  less  5/.  per 
cent,  per  annum  for  deterioration  in  value.  That  the 
moneys  so  expended  by  plaintifis  as  aforesaid,  after 
making  the  said  deduction  of  5L  per  cent  per  annum, 
amount  to  a  large  sum,  to  wit  2869/.  6s.  Id.  Neverthe- 
less defendant,  although  often  requested  so  to  do,  has 
not  paid  to  plaintifis  the  said  last  mentioned  sum  of 
money,  or  any  part  thereof,  and  wholly  refuses  to  pay 
the  same  or  any  part  thereoC 

Plea  (4th),  to  first  count  That  no  lease  of  the  said 
land  was  ever  granted  to  the  plaintifis  by  the  defend- 
ant, pursuant  to  the  said  agreement ;  nor  did  the  said 
term  of  five  years  in  the  said  agreement  mentioned  and 
contemplated  ever  came  into,  or  have,  any  existence. 

Demurrer.     Joinder. 

Manistyj  for  the  plaintifis.     The  defence  suggested  by 

VOL.   VL  8  B.  &  B. 
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1856.  the  plea  is  that  the  granting  of  a  lease  by  the  defendant 
B0WK8  ^^  ^^®  plaintiflfe  was  a  condition  precedent  to  the  right 
Cboll.  ®^  ^^^  plaintiflfe  to  recover  from  the  defendant  But 
the  agreement  cannot  be  so  construed.  The  question 
is  as  to  the  intention,  of  the  parties.  The  plaintifib,  for 
their  own  security,  require  that  the  defendant  shall 
grant  them  a  lease ;  but  the  rent  runs,  as  against  them, 
from  the  moment  that  they  are  put  into  possession. 
And  the  five  years  are  to  be  calculated,  not  from  the 
granting  of  a  lease,  nor  even  from  the  plaintifib  entering 
into  possession,  but  from  the  date  of  the  agreement: 
the  liabilities  therefore  cannot  be  dependent  upon  the 
granting  of  the  lease.  A  somewhat  similar  point  arose 
in  Wdod  v.  The  Copper  Miners'  Company  (a).  There  the 
plaintiff  had  erected  works  on  land  of  the  defendants, 
who  had  advanced  to  him  money  towards  the  completion 
of  the  works ;  and  they  covenanted  to  grant  him  a  lease 
of  the  land  for  twelve  years  at  a  pepper  com  rent;  and 
the  plaintiff  was  to  mortgage  the  same  immediately  to 
the  defendants  as  a  security  for  repayment  in  seven 
years;  the  plaintiff  to  purchase  of  the  defendants  all 
the  coal  he  should  use  at  the  works  *' during  the  said 
term  of  twelve  years,"  and  the  defendants  (impliedly,  as 
it  was  held)  covenanting  to  supply  a  certain  quantity  of 
coal.  To  a  declaration,  alleging  a  breach  of  the  coven- 
ant, by  not  supplying  the  coal,  defendants  pleaded  that 
no  lease  had  been  granted  by  them  to  the  plaintiff. 
The  plea  was  held  bad  on  demurrer :  the  Court  saying 
that  the  lease  was  mainly  for  the  benefit  of  the  plaintiff; 
that  ^*  term  "  meant,  not  technically  a  term  to  be  created 
by  the  intended  lease,  but  a  period  of  time  ;  and  that  the 
granting  of  the  lease  was  not  a  condition  precedent  Yet 
there  it  might  have  been  contended,  more  reasonably  than 

(a)  14  Com.  B.  428. 
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it  can  be  contended  here,  that  the  granting  of  the  lease        i856. 
was  a  condition  precedent,  inasmuch  as  the  defendants       Barnn 
were  to  take,  by  the  mortgage  of  the  interest  which  the       ^^^^ 
lease  was  to  create,  a  security  for  the  repayment  of  the 
advances  which  they  had  made. 

BoviU^  contrlL  In  that  case  the  covenants  were  quite 
distinct:  the  lease  was  to  commence  at  a  day  then  past; 
the  agreement  to  continue  for  twelve  years  from  the  date 
of  the  agreement  Suppose,  in  the  present  case,  after 
the  plaintifis  had  entered  and  become  tenants  from  year 
to  year,  they  had  given  a  six  months'  notice  and  had 
quitted  the  premises:  could  the  defendant  have  been 
called  upon  to  repay  the  money  which  the  plaintiflb  had 
expended  under  the  new  contract?  The  language  of 
the  contract  makes  the  money  payable  *^  upon  the  termi- 
nation of  the  said  term  of  five  years,  by  effluxion  of 
time  or  by  notice:"  that  must  mean  such  time  or  notice 
as  the  proposed  lease  would  make  essential  to  the  termi- 
nation of  the  term.  That,  under  such  circumstances, 
the  execution  of  a  lease,  giving  to, the  parties  the  per- 
manent rights  and  interests  looked  to  by  the  agreement, 
is  an  essential  part  of  the  consideration  for  the  agree- 
ment, and  that  therefore  the  non-execution  of  the  lease 
prevents  the  agreement  from  being  enforced,  appears 
from  Swatman  v.  Ambler  (a).  It  is  true  that  there  the 
agreement,  the  breach  of  which  was  complained  of,  was 
to  pay  rent  **  during  the  said  term  :*'  but  the  decision 
must  have  been  the  same  had  the  agreement  been  to  pay 
money  at  the  termination  of  the  term.  [Erie  J.  I  am 
not. sure  of  that     A  party  holding  for  a  long  term  has  a 

(a)  8  Exeh,  72. 
A   2 
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1856.  very  different  interest  from  that  which  he  has  when  he 
BowEB  holds  on  a  contingency ;  and  his  liability  to  pay  at  the 
Croll.  determination  of  his  interest  may  well  be  different 
according  to  the  interest  which  he  takes.]  That  dis- 
tinction is  in  favour  of  the  defendant.  The  agreement 
here  is  to  pay  at  the  end  of  the  term,  not  at  the  end 
of  the  possession.  [Wiffhiman  J.  Why  did  not  the 
defendant  grant  a  lease  ?]  That  does  not  appear. 
[Crompton  J.  We  must  take  the  plea  most  strongly 
against  him :  it  is  consistent  with  the  plea  that  he 
refused  to  grant  the  lease.]  He  may  be  liable  to  an 
action  for  not  granting  it:  but  the  question  is  whether 
the  liability  to  pay,  contemplated  by  the  agreement,  has 
ever  arisen.  [Crompton  J.  We  should,  I  think,  require 
strong  language  before  we  believed  that  an  act  to  be 
done  by  the  defendant  was  a  condition  precedent  to  his 
liability.]  If  a  party  to  a  submission  to  arbitration  revokes 
the  submission  he  is  not  liable  to  the  performance  of  the 
award.  [Lord  Campbell  C.  J.  The  Legislature  has 
now  made  provision  for  the  correction  of  that  evil  (a) ; 
and  it  was  an  anomaly.]  It  might  have  been  unjust  to 
allow  a  party  to  revoke  his  submission :  but,  that  being 
allowed,  it  was  not  anomalous  to  make  such  revocation 
an  answer  to  an  action  on  an  award  made  after  the 
revocation.  [Erie  J.  If  a  party  is  let  in,  under  an 
agreement  for  a  term,  and,  no  lease  being  executed,  he 
becomes  tenant  from  year  to  year,  then  he  is  tenant 
under  such  of  the  stipulations  of  the  lease  as  are  con- 
sistent with  a  tenancy  from  year  to  year.]  That  surely 
would  not  comprehend  an  agreement  to  pay  money  at 
the  end  of  the  proposed  term.     That  the  execution  of 

(a)  See  stat.  3  &  4  fP.  4.  c.  42.  s.  39. 
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the  lease  is  essential  to  raise  the  liability  as  to  matters  i856.  : 
connected  with  the  interest  in  the  lease  appears  from  bowks 
Soprani  v.  Skurro  (a)  and  Piiman  v.  Woodbury  {h)  :  and  croll. 
Humphreys  ▼.  Jones  {c)  shews  that  the  stipulations  made 
with  reference  to  one  contract  cannot  be  transferred 
to  another.  The  defendant  here  must  have  relied  upon 
the  lease  as  the  security  for  the  rent  for  the  five  years : 
the  mere  occupation  by  the  plaintifis,  during  that  time, 
was  no  such  security :  and  it  cannot  be  that,  if  the  de- 
fendant's liability  to  pay  the  money  was  not  produced  by 
the  plaintiffs  occupying  for  four  years  and  three  hundred 
and  sixty  four  days,  it  could  be  produced  by  the  occupa- 
tion for  one  additional  day.  When  the  agreement  is 
looked  at,  it  appears  that  the  term,  to  be  created  by 
the  lease,  might  terminate  in  two  ways,  either  by 
notice  from  the  plaintiff  determining  it  at  the  end  of 
three  years,  or  by  the  efflux  of  five  years.  An  interest 
so  specially  limited  is  very  different  from  that  enjoyed 
by  five  years'  occupation. 

Manisty  was  not  called  on  to  reply. 

Lord  Cabipbell  C.  J.  In  all  cases  where  the  Court 
has  to  determine  whether  a  particular  stipulation  con- 
stitutes a  condition  precedent,  it  must  look  at  the  inten- 
tion of  the  parties  as  expressed  in  the  agreement :  and, 
if,  upon  looking  at  the  agreement,  the  stipulation  does 
appear  to  be  a  condition  precedent,  the  party  who  has 
failed  to  perform  it  is  not  entitled  to  claim  from  the 
other  party  the  performance  of  the  agreement  The 
cases  which  have  been  cited  give  us  but  little  assistance: 

(o)  rtiv.  18.  (h)  3  Exch.  4. 

(e)  5  Bxek.  952. 
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1856.  they  establish  principles  which  are  not  contested.  The 
BowBs  question  here  is  whether  it  was  the  intention  of  the 
Cboll.  parties  that,  in  the  events  which  have  happened,  the 
plaintiffs  should  have  a  right  of  action  against  the  de- 
fendant for  the  non-payment  of  the  money.  Now  it 
appears  to  me  that,  upon  this  agreement,  the  parties  did 
intend  that,  if  the  plaintifis  had  possession  for  five  years 
as  tenants,  then,  although  there  should  be  no  lease,  they 
should,  at  the  expiration  of  the  five  years,  be  entitled  to 
demand  payment  of  the  money.  We  must  remember 
that  the  execution  of  the  lease  was  an  act  to  be  done 
by  the  defendant.  If  it  had  been  an  act  to  be  done  by 
the  plaintifis,  it  might  have  been  said  that  they  could 
not  demand  payment  till  they  had  done  it :  but  it  was 
an  act  that  the  defendant  might  at  any  time  do  proprio 
motu.  If  the  defendant  did  not  grant  the  lease,  when  he 
might,  and  allowed  the  plaintifis  to  spend  their  money 
on  the  land,  he  cannot,  I  think,  make  his  own  non- 
feazance  an  excuse  for  not  repaying  the  plaintifis.  In 
some  cases,  it  is  true,  the  execution  of  a  lease  b  essential, 
because  without  the  lease  it  is  impossible  to  say  what  the 
liability  is.  But  here  the  liability  is  defined ;  and  nothing 
in  the  lease  could  vary  the  defendant's  liability  at  the  end 
of  the  five  years.  Could  the  defendant,  by  withholding 
the  lease,  deprive  the  plaintifis  of  the  money  they  had 
laid  out  on  the  fidth  of  the  agreement?  We  must  see 
what  the  parties  intended  at  the  time  of  the  contract : 
we  cannot  make  a  contract  for  them.  I  think  the 
meaning  was  that,  if  the  plainti£&  were  put  into  posses- 
sion for  five  years,  and  laid  out  their  money,  they  should, 
at  the  end  of  the  five  years,  be  entitled  to  be  paid  by 
the  defendant  There  must,  therefore,  be  judgment  for 
the  plaintifis. 
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WiGHTMAN  J.  I  am  of  the  same  opiuion.  I  think  1856. 
the  meaning  of  the  agreement  was  that  the  plaintiffs  bowks 
should  have  the  occapation  of  the  premises  for  five  cboll. 
yearsy  and,  at  the  expiration  of  that  time,  were  to 
receive  payment  of  the  money  that  they  should  have 
laid  out.  Although  the  technical  word  ''  lease"  is  intro- 
duced, that  made  a  stipulation  for  an  act  to  be  performed 
by  the  defendant :  as  to  his  liability,  it  is  not  material 
whether  the  lease  were  granted  or  not:  the  essential 
thing  was  that  the  plaintifis  should  occupy  for  five  years. 
That  is  certainly  consistent  with  the  justice  of  the  case, 
as  it  appears  by  the  agreement.  It  would  be  very  hard 
if  the  defendant  could  turn  round  and  say  that  he  had 
not  done  an  act  which  he  ought  to  have  done,  and  was 
therefore  relieved  fi-om  all  liability.  That  result  could 
never  have  been  contemplated. 

Erlb  J.  I  also  am  of  opinion  that  the  plaintifis  are 
entitled  to  recover  upon  the  agreement  which  is  on  the 
record.  The  defendant  is  to  grant  them  possession  for 
five  years,  and,  at  the  expiration  of  the  time,  is  to  pay 
them  the  money.  The  plaintifis  have  occupied  for  the 
five  years,  and  have  put  fixtures  on  to  the  land;  the 
term  is  expired ;  and  they  want  the  money.  The 
defendant  says,  by  the  agreement  I  was  to  grant  a  lease, 
and  the  money  was  to  be  paid  at  the  expiration  of  that 
lease.  I  am  of  opinion  that  the  granting  of  the  lease  by 
the  defendant  was  not  a  condition  precedent  This 
falls  within  a  class  of  cases  which  have  repeatedly  been 
before  the  Court,  where  parties  stand  to  each  other  in 
the  relation  of  landlord  and  tenant,  upon  the  under- 
standing that  a  lease  is  to  be  granted,  but,  the  lease  not 
being  granted,  they  go  on  in  that  relation  for  a  long 
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1856.  time;  so  that  the  question  is,  how  many  of  the  stipula- 
'  tions  which  were  to  have  been  introduced  into  the  lease 
remain  in  force.  If  the  agreement  had  been  for  a 
ninety  nine. years'  lease,  and  one  of  the  intended  stipu- 
lations of  the  lease  was  that  the  tenant  should  build 
during  the  term,  it  is  manifest  that  he  could  not  be 
called  upon  to  build  while  he  held  for  an  uncertain 
term.  So,  if  there  had  been  a  stipulation  that  the 
tenant  under  the  lease  should  repair,  he  would,  if  he 
held  only  from  year  to  year,  be  bound  only  to  tenant- 
able  repairs.  The  question  always  is,  whether  a  stipula- 
tion is  materially  connected  with  the  lease  which  has 
not  been  granted.  I  think  that  here  the  stipulation  was 
not  connected  with  the  intended  lease.  The  landlord's 
interest,  according  to  the  agreement,  was  not  affected 
by  the  omission  to  execute  the  lease;  and,  moreover, 
the  execution  of  the  lease  was  a  thing  which  he  was  to 
do  himself;  and  at  the  end  of  the  term  he  was  bound 
to  perform  the  agreement  to  pay  the  money,  although 
he  had  omitted  to  execute  the  lease. 

Cbompton  J.  I  also  am  of  opinion  that  the  execution 
of  the  lease  by  the  defendant  was  not  a  condition  pre- 
cedent to  his  liability  to  pay  the  money.  When  the 
act,  which  is  said  to  be  a  condition  precedent,  is  an  act 
to  be  done  by  the  party  who  insists  on  its  non-perform- 
ance, strong  words  are  wanted  to  justify  such  a  con- 
struction, although,  undoubtedly,  there  might  be  words 
which  would  have  the  effect  of  enabling  a  party  to  insist 
on  his  own  non-performance.  I  disclaim  acting  on  a 
general  view  of  the  justice  of  the  case ;  for  we  cannot 
say  that  there  may  not  be  circumstances  with  which  we 
are  unacquainted :  but  we  must  collect  the  meaning  of 
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the  parties  from  the  language  of  the  agreement  I  1856. 
construe  it  to  mean  that,  when  the  plaintifis  had  occu-  Bowes 
pied  for  five  years,  they  were  to  have  the  money*  It  is  croll. 
argued  that  they  must  occupy  for  a  "  term"  of  five  years,  * 

and  that  this  means  a  term  created  by  a  lease.  I  think 
that  is  a  narrow  construction.  We  have  the  authority 
of  the  Court  of  Common  Pleas  in  Wood  v.  TTie  Copper 
Miners^  Company  (a)  that,  in  a  similar  case,  *'  the  words 
•term  of  twelve  years*  and  *term  aforesaid' '^  "do  not 
mean  the  term  to  be  created  by  the  lease,  in  the  tech- 
nical sense  of  the  expression,  but  that  the  true  meaning 
of  the  word  •  term'  there  is  'period'  or  'space  of  time.' " 
When  the  case  was  afterwards  argued,  on  error,  in  the 
Exchequer  Chamber  (ft),  that  point  was  not  disputed* 
Now,  if  we  adopt  that  construction  here,  as  we  must  do 
to  carry  out  the  intention  of  the  parties,  there  is  an  end 
of  the  question.  The  stipulation  is  that  a  term  is  to  be 
granted  to  the  plaintifis  in  order  that  they  may  have  the 
security  of  the  land,  and  that,  if  they  put  fixtures  in  it, 
they  are  to  be  repaid  at  the  end  of  the  time. 

Judgment  for  the  plaintiflls. 

(a)  14  Corn.  B.  428.  467. 

(6)  Sco  note  (a)  to  Woodr.  The  Copper  Miners*  Ccmpanp:  17  Com,  B. 
694. 
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^iS25th         MacGregob  against  C.  H.  Rhodes,  J.  Lank 

and  C.  H.  R.  Rhodes. 


ilpn/25th. 


D©dm^  'pHE  first  count  of  the  declaration  chaiged  that,  on 

p.  drew  a  UU  Ist  November  1854,  one  G.  E.  Pinkney,  by  his  bill 

of  ezcbaiuro 

pajmUe  to  his  of  exchange  now  overdue,  directed  to  one  T.  E.  Lane^ 

indonod  h  to  required  the  said  T.  E.  Lane  to  pay  to  the  order  of  the 

mdorwdhto  ^^d  G.  E.  Pitikney  18002.,  six  months  after  the  date 

1^^'m^  thereof;  and  the  said  G.  E.  PhAney  indorsed  the  same 

lioDoiured.  and  ^  ^^  defendants,  who  indorsed  the  same  to  the  pUuntifi^; 

defendaDt  did  and  the  said  bill  was  duly  presented  for  payment,  and 

Plea,den7iDg  was  dishonoured:    of  which   the  defendants  had  due 

the  ndone* 

ment  to  the  notice,  but  did  not  pay  the  same.    (There  were  other 

defendant* 

Ondemorrar:  COUnt&) 

lJ^^oJI^  Pl«a  {1st),  to  the  Ist  count:  "That  the  said  bill  was 

J^;JJ^  not  indorsed  to  these  defendants  as  aUeged.** 

Ji..  that  the  Demurrer.    Joinder. 

plea  wai  bad, 

the  defendant 

being  eitopped, 

by  his  admitted  Phipson^  for  the  plaintiff     The  defendants  are  not 


fromtraTening  entitled  to  insist  on  the  defence  which  the  plea  sets  up. 

menttohimaeli:  They  do  not  deny  their  own  indorsement  to  the  plaintiflP; 

(^!l^^f,  and  he  has  taken  the  bill  on  the  fiiith  of  that  indorse- 
ment It  is  not  suggested  that  the  plaintiff  has  not  given 
value  to  the  defendants.  [Erie  J.  Do  you  say  that  the 
indorsement  to  the  defendants  is  not  essential  to  the 
negotiability  of  the  bill.]  As  between  the  present  parties, 
the  question  of  negotiability  does  not  arise.  [Lord  Camp- 
beU  C.  J.     The  bill  requires  payment  to  the  order  of 
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Plnkney:  must  you  not  shew  that  there  is  sach  order  giving  1 866. 
you  the  right  ?]  That  must  be  done :  but  the  defendants,  MAcGaEooiT 
by  indorsing,  admit  that  right  When  the  acceptor  is  ruqm,, 
sued,  he  admits  only  the  handwriting  of  the  drawer ; 
and,  therefore,  the  title  derived  from  the  drawer  may  be 
impeached  by  him.  But  that  is  inapplicable  to  the  case 
of  an  action  brought  by  an  indorsee  against  his  immediate 
indorser.  On  the  effect  of  an  indorsement,  as  admitting 
the  prior  indorsements,  the  authorities  are  uniform; 
Bcmley  v.  Frazier  {a\  Lake  v.  Hayes  {b\  Heylyn  v. 
Adanuan  (c),  Lambert  v.  Pack  (d),  Critchlow  v.  Parry  (e), 
and  note  to  that  case.  Free  v.  Haw1dn8{g)\  Bayley  On 
Bills,  463  (ed.  6.);  Byks  On  Bills,  118  (ed.  6.);  C/My 
an  Bills,  646  (ed  9.);  Stary*s  Commentaries  an  the  Lata 
of  BiHs  of  Exchange,  sect.  Ill  (p.  125.  ed.  1843). 
[Erie  J.  Suppose  the  plaintiff  to  have  indorsed  to  the 
defendants,  and  that  they  had  indorsed  over  to  him.] 
That  would  not,  by  the  custom  of  merchants,  entitle 
the  plamtiff  to  sue  the  defendants;  Britten  v.  Webb{h). 
But  such  a  transaction  cannot  be  presumed  to  have 
taken  place  here,  in  the  absence  of  express  all^ation. 
[Lord  Campbell  C.  J.  Assuming  that,  if  issue  were  joined, 
the  defendants,  at  the  trial,  would  be  bound  conclusively 
as  to  the  fiict  by  their  admission ;  does  it  follow  that  the 
plea  is  bad  7\  The  two  questions  are  really  the  same. 
It  may  be  true  that  the  bill  came  to  the  defendants 
without  a  genuine  indorsement:  but  they,  having  in- 
dorsed,  cannot  set  up   this.      [Erie  J.     They   might 

(a)  1  Stra.  441.  (h)  1  Atk.  281. 

(«)  2  Burr.  669.  675.  (d)  1  SaOu  127. 

(•)  2  Ompb.  182.  (g)  Hofft  N.  P.  R.  550. 

(A)  2B.^C.  483. 
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MacGeeooe 

Rbodbs. 


peibaps  be  liable  as  drawers.]  Intermediate  indorse- 
ments  need  not  be  noticed  at  alL  [^Cramptan  J.  But 
yon  most  recover  secundam  allegata.]  If  die  defend- 
ants are  estopped  from  disproving  the  indorsement,  the 
plaintiff  cannot  injore  his  chum  by  alleging  it.  In 
Chiity  On  BUhj  572  (9th  ed.),  it  is  said:  ^It  has  been 
decided,  that  in  an  action  against  the  indoiser  of  a  bill 
of  exchange,  in  which  the  declaration  stated  several 
prior  indorsements,  it  is  not  necessary  to  prove  any 
indorsements  on  the  bill  prior  to  the  defendant's,  thongh 
it  is  otherwise  in  an  action  against  the  acceptor;  con- 
seqnendy,  where  a  remote  indorser  is  saed,  there  will 
be  no  risk  in  stating  all  the  prior  indorsements  in  the 
declaration."  [^Cromptan  J.  There  is  no  donbt  as  to 
that:  bnt  the  question  is  whether  the  defendants  may 
not  traverse  your  allegation  of  indorsement.]  In  Armani 
V.  Castrique  (a),  though  the  marginal  note  appears  to 
state  the  law  in  favour  of  such  a  plea,  there  really  was 
no  deciaon  on  the  point;  but  an  amendment  was 
suggested  and  made. 


Kanldke^  contriL  The  plaintiff  has  chosen  to  aver 
speciBcally  how  he  has  obtained  a  title  to  the  bill ;  and 
therefore  he  has  made  the  particular  title  traversable. 
Whether,  on  a  traverse,  the  indorsement  by  the  defend- 
ants would  prove  an  indorsement  to  them  is  a  very 
different  question.  In  Sariderson  v.  CoUman  (b)  it  was 
held  that  the  acceptor  was  estopped  from  traversing  the 
feet  of  the  drawing  modo  et  forma:  but  there  the 
estoppel  was  replied,  which  ought  to  have  been  done 


(a)  13  M,  ^  r.  443. 


(6)  4  iU:  f-  G,  209. 
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here  if  there  be  an  estoppel.     [Lord  Campbell  C.  J.        1856. 

What  could  the  plaintiff  do  beyond  repeating  his  own   macGreoor 

declaration?]      He   might   reply   that   there   were  no      hhodes. 

intermediate  indorsements^  and  that  the  name  of  the 

G.  E.  Pinhney  appeared  on  the  bill,  as  indorsee     Or 

he   might,   in    the   declaration,    have   stated   that   the 

defendants  indorsed  a  bill  purporting  to  be  drawn  by 

G.  JE.  Pinhney^  and  indorsed  by  him  to  the  defendants, 

as  suggested  by  Parhe  B.  in  Armani  v.  Castrique  (a). 

[Crompton  J.     There  may  be  an  estoppel  here  as  to  all 

that  appears  on  the  bill:  but  I  do  not  know  what  it  is 

that  does  appear  on  the  bill.     Wightman  J.     In  Armani 

▼.  Castrique  (b)  the  Court  say :  "  there  can  be  no  doubt, 

that  if  the  matter  of  estoppel  appears  upon  the  pleadings, 

then  it  is  not  necessary  to  reply  the  estoppel,  but  the 

party  may  avail  himself  of  it   on  demurrer.'^     It  is, 

however,   plain   that   the   Court  there   held  that  the 

pleadings  did  not  shew  the  matter  of  estoppel,  so  as 

to  bring  the  case  within  that  rule. 

JPhyMOH,  in  reply,  referred  to  Penny  v.  Innes  (c). 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  plea 
is  naught,  and  that  the  plaintiff  is  entitled  to  judgment 
The  declaration  alleges  that  Pinhney  drew  a  bill  payable 
to  his  order  and  indorsed  it  to  the  defendants,  and  that 
the  defendants  indorsed  it  to  the  plaintiff,  and  that  it 
was  presented  and  dishonoured.  The  plea  admits  all 
these  allegations  except  the  allegation  of  the  indorse- 
ment by  Pinhney  to  the  defendants.    Are  the  defendants, 

(a)  13  M.  ^  W.  449.  450.  (&}  13  Af.  ^  W.  451. 

(c)  1  C.  Af.  ^  R.  439. 
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1856.  ^bo  admit  that  they  indoned  to  the  plaintiff,  at  libeitj 
MacGebooa'  ^  ^^7  '^  PMhujf  indoned  to  them  ?  The  iasoe  would 
RHOIIB8.  ^  ^^  Whether  Pbikney  indorsed  to  the  defendants  in 
blank  or  spedallj,  the  feet  of  the  indonement  by  the 
defendants  would  at  the  trial  be  oondosiTe  evidence  of 
I^nineys  indorsement  to  them,  and  would  estop  them 
from  shewing  that  what  purported  to  be  /%dbw^8 
indorsement  was  a  fbigery.  The  request  is  to  pay  to 
the  order  of  the  payee :  when  a  man  indorses  such  a 
bill  he  undertakes  that,  if  the  party  requested  do  not 
pay,  he  will;  and  he  cannot  deny  that  the  payee  has 
made  the  order.  This  is  established  by  a  loi^  string 
of  anthoritiesL  I  cannot  think  that  any  refdication  was 
necessary  to  raise  the  estoppel.  The  plaintiff  could 
reply  only  the  matter  already  shewn  by  the  declaration ; 
namely,  that  the  defendants  indorsed  to  him;  and  that 
is,  of  itself  an  estoppel  The  defendants,  having,  when 
they  handed  the  bill  to  the  plamtiff,  represented  the 
title  as  a  just  one,  cannot  now  deny  that  it  is  so.  With 
respect  to  Armani  t.  CasinqM£{a),  I  should  pay  the 
most  ancere  respect  to  a  dedaon  of  the  Court  of 
Exchequer:  bu^  as  to  what  was  said  obiter  on  the 
suggestion  of  an  amendment^  I  think  it  is  not  entitled 
to  an  equal  considention.  My  brother  Parke  iq>pearB 
to  have  recommended  a  new  form  of  declaring,  in  all 
such  cases,  against  the  indcMiser,  by  alleging  that  the 
defendant  indorsed  a  bill  purporting  to  be  indorsed 
to  him  by  the  parQr  entided  to  indorse:  but  he  could 
hardly  have  meant  that  such  a  fSnm  was  indispensable 
for  raising  the  estoppel :   at  any  rate,  if  he  did,  this 

(•)  13  iu:  I-  r.  443. 
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iDtimatioQ   would    not    be  sufficient   to  impeach    the        1856. 
authorities  which  have  hitherto  regulated  the  pleadings   MacGbbooe" 
in  such  cases.  ^^l'^^^ 

WiGHTMAN  J.  The  defendants  admit  that  they 
indorsed  a  biH  payable  to  the  order  of  Phikney;  but 
they  deny  that  JKnkney  indorsed  to  them.  I  think  they 
are  not  entitled  to  take  such  a  traverse,  and  that  the 
issue  is  immaterial  The  plaintiff  could  not  recover 
without  an  averment  o{Pinhnet/*s  indorsement;  for  that 
is  essential  to  the  negotiability.  Some  little  doubt  has 
been  suggested  from  the  expressions  used  in  Armani  v. 
Castrique(a):  but  nothing  was  said  there  sufficiently 
urgent  to  induce  us  to  determine  contrary  to  the 
authorities. 

CaoHPTON  J.  We  are  now  for  the  first  time  deciding 
this  point ;  for  none  of  the  authorities  touch  it  There 
are  plenty  of  authorities  to  shew  that  the  estoppel  must 
in  the  ultimate  result  prevail.  But  the  question  is, 
whether  the  defendants  are  estopped  from  traversing 
the  mode  in  which  the  plaintiff  alleges  his  title.  He 
alleges  that  Pbikney  indorsed  to  the  defendants:  and 
he  must  recover  secundum  allegata  et  probata.  The 
question  therefore  is,  not  whether  the  defendants  can 
dispute  the  plaintiff's  right,  generally,  but  whether  they 
can  dispute  this  peculiar  right.  I  incline  to  think  that 
they  may.  If  they  cannot,  we  should  probably  have 
found  in  the  books  some  demurrer  to  such  a  plea.  The 
plaintiff  says  that  Pinkney  indorsed  to  the  defendants ; 

(a)  13  JIf.  ^  IT.  443. 


272  EASTER  TERM. 


18^56.  <od  be  cao  profe  this  odIj  by  sbewing  a  special  indone* 
-M^^^i^^^  ment  to  tbem,  or  a  Uank  one,  bj  Pimkmgy.  In  cases  of 
either  sort  of  indoneinents  the  holder  maj  strike  out 
iDtermediate  iDdonemeDta^  and  declare  oo  the  indorse- 
ment  of  a  sng^  P^^^^*  ^^^  there  is  another  case,  which 
pves  rise  to  mj  doobt.  Suppose  the  bill  indoraed 
specially  by  serend  soccesBive  parties^  and  the  dedanH 
tioD  to  trace  the  IhII  through  all  the  iodoneinents.  K 
the  defendants  are  estopped  here,  they  would  be  estopped 
6om  denying  the  steps  necessary  for  tradng  the  bill  in 
the  case  I  have  supposed.  But  I  think  that  the  estoppel 
goes  no  further  than  to  preyent  the  defendants  from 
saying  that  the  plaintiff  has  no  title,  and  not  to  the 
extent  of  prercnting  them  from  saying  diat  he  has  not 
the  particular  tide  alleged. 

My  brother  Erltj  who  has  just  left  the  Courts  agrees 
with  my  Lord  and  my  brother  Wightaunu 

Judgment  for  the  pUintiff  (a). 

(a)  SeeJSUb>StfT.  1^3  JMb.  4« 
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18^6. 


Samuix  Lucelet  Benson  against  Henbt       ^^'Steth. 
Andrew  Pauix. 


COUNT.   For  that  by  an  afireement  in  writing,  dated  On  demurrer 
•^         ^  ,  '^Z  to  a  declaration 

25th  May  1855,  and  made  between  plaintiff  and  claiming  a  writ 

defendant,  plaintiff  agreed  to  let  and  defendant  to  take  to  enforce  the 

a  bouse  upon  lease  for  the  term  of  seven  years  from  f^i^"f^m^the 

Midsummer  then   next   ensuing;    and    it  was   further  Jefe^^wSlin^ 

thereby  agreed  that  a  lease  and  counterpart  should  be  ^^^°^^^* 

prepared  at  the  expence  of  the  defendant,  and  should  be  '"S^ii^TV 

executed  within  three  months  from  the  date  thereof.   And  the  declaration 

was  bad,  as 

the  plaintiff  avers  that  it  thereupon  became  the  duty  of  the  The  Common 

defendant  to  prepare  such  lease,  or  to  accept  a  lease  from  Act,  1854, 

him  the  plaintiff.    Averments:  that  three  months  elapsed  ^^^  only^o 

from  the  making  of  the  agreement:  that  the  defendant  ^f^g^h^duUel 

did  not  prepare  such  lease :  that  the  plaintiff  did  prepare  "  j!"*^i*  ^ 

such  lease,  and  tendered  and  offered  it  to  the  defendant  the  prerogatiTe 

writ  of  man- 

for  his  acceptance.     General  averment  of  performance  damns,  and 

not  to  the 
by  plaintiff:  that  plaintiff  is  personally  interested  in  the  specific  per- 

fiilfilment  of  the  said  duty  by  the  defendant:  that  the  contacts. 
defendant  has  refused  to  fulfil  the  same,  although  the 
plaintiff  demanded  such  fulfilment  a  reasonable  time 
before  this  suit:  and  that  the  plaintiff  has  sustained 
damage  by  reason  of  the  defendants  non-fulfilment  of 
his  said  duty.  And  the  plaintiff  claims  a  writ  of  man- 
damus commanding  the  defendant  to  prepare  a  lease  in 
accordance  with  the  said  agreement,  or  to  accept  the 
said  lease  so  prepared  by  him  the  plaintiff  as  aforesaid. 
Demurrer.    Joinder. 

VOL.   VI.  T  E.    &   B. 
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1856.  Lushf  for  the  defendant.  The  Common  Law  Procedure 

jg^^^^^       Act,  1854  (17  &  18  Vict,  c,  125.)i  sect.  68,  gives  a  plaintiff 

_  ▼•  a  riffht  to  claim  a  writ  of  mandamus  "  commanding  the 

Paull.  , 

defendant  to  fulfil  any  duty  in  the  fulfilment  of  which 

the  plaintifi^  is  personally  interested."    This,  however, 

was  intended  to  apply  only  to  duties  of  such  a  nature 

that  a  prerogative  writ  of  mandamus  would  lie  to  enforce 

them.     The  duty,  if  it  may  be  so  called,  of  specifically 

performing  a  contract  is  of  a  different  kind ;  it  cannot 

be  enforced  even  in  equity,  except  in  particular  kinds 

of  contracts,  and  then  only  on  proper  terms.     It  is  well 

known  that  in  the  original  draft  of  The  Common  Law 

Procedure  Act,  1854,  were  clauses  giving  the  Courts  of 

law  power  to  order  specific  performance  of  contracts, 

which  clauses  were  struck  out  in  the  House  of  Lords. 

But,  if  the  plaintiff  is  correct,  the  68th'  section  gives 

this  power,  and  indeed  a  much  more  extensive  one; 

and,  besides,  takes  away  all  discretion  in  the  Court,  so 

that  a  Court  of  law  not  only  may  order  the  same  specific 

performance  as  a  Court  of  equity,  but  must  order  it, 

where  a  Court  of  equity  would  refuse. 

Bavin,  contrL  There  is  a  duty  resulting  from  a 
contract  An  action  on  the  case  lies  for  the  breach  of 
such  a  duty;  Boorman  v.  Brown  (a).  [Lord  Campbell 
C.  J.  No  doubt ;  though  an  action  on  the  case  could 
not  be  maintained  for  the  breach  of  such  a  contract  as 
this.  But  do  you  say  that  eveiy  promise,  even  a  promise 
of  marriage,  may  be  enforced  under  sect  68  ?]  It  may 
be  diflScult  to  maintain  that 

Lush  was  not  called  on  to  reply. 

(a)  3  Q.  ^.511. 
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Lord  Campbell  C.  J.  I  am  of  opinion  that  the  IS66. 
right  to  demand  a  mandamus  for  the  fulfilment  of  a  bzvbov 
duty,  under  sect.  68,  does  not  extend  to  the  fulfilment  pJJJll 
of  duties  arising  merely  firom  a  personal  contract  It  it 
did  so,  it  would  extend  to  every  case  of  contract ;  for 
no  doubt  it  is  the  duty  of  one  who  makes  a  promise  to 
fulfil  it  I  do  not  give  any  weight  to  the  history  of  the 
Act,  or  the  alterations  made  in  it  when  passing  through 
the  House  of  Lords.  It  certainly  was  the  case  that  a 
clause  giving  the  Courts  of  law  power  to  order  a  specific 
performance  was  rejected,  because  it  was  thought  not 
advisable  to  entrust  them  with  that  power;  and,  no 
doubt,  it  was  not  probable  that  those  who  denied  that 
limited  power  intended  to  give  a  jurisdiction  far  more 
extensive  than  that  which  is  exercised  in  equity :  and  on 
3Ir.  BamlFs  construction  the  Act  extends  to  duties  arising 
fix)m  contracts  such  as  could  not  be  specifically  enforced 
in  equity.  If  we  are  bound  to  grant  a  writ  of  mandamus 
ordering  the  fulfilment  of  the  duty  to  perform  this 
contract  to  execute  a  lease,  we  should  be  equally  bound 
on  the  application  of  a  lady  to  order  a  gentleman  to 
fulfil  his  duty,  and  perform  a  promise  which  he  had 
made  to  marry  her.  But,  even  if  the  obligation  were 
confined  to  contracts  of  which  equity  would  enforce  the 
specific  performance,  there  are  many  previous  inquiries 
to  be  made,  as,  for  instance,  what  the  terms  of  the 
lease  should  be,  and  generally  what  arrangements  are 
necessary  to  secure  that  equity  is  done  by  the  enforce- 
ment of  the  contract  The  Act  gives  us  no  means  of 
making  such  inquiries.  I  think  the  enactment  must  be 
confined  to  such  duties  as  might  have  been  enforced  by 
a  prerogative  writ  of  mandamus.  The  Act  facilitates 
the  obtaining  of  such  a  writ,  and  extends  the  power  of 

T  2 
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1856.  granting  it  to  other  courts  as  well  as  to  the  Queen's 
Bej^so^       Bench.     Within  such  limits,  the  power  is  likely  to  be 

Paull.  ^^^  beneficial ;  but  it  would  not  be  beneficial  if  it  were 
extended  to  all  duties  arising  fix>m  contract:  and  it  was 
not  the  intention  of  the  Legislature  so  to  extend  it 

WioHTMAN  J.  I  agree  that  the  duty  which  may  be 
enforced  under  sect  68  is  not  a  duty  merely  arising 
firom  a  contract  The  construction  of  the  Act  as  giving 
the  word  duty  this  very  general  meaning  would  lead  to 
the  consequences  which  my  Lord  has  pointed  out;  and 
the  omission  of  all  machinery  for  regulating  the  exercise 
of  such  powers  shews  it  was  not  the  intention  of  the 
Legislature  to  grant  them. 

Cbompton  J.  In  addition  to  what  has  been  said,  I 
will  only  add  that  even  the  literal  construction  of  the 
language  of  the  Act  shews  that  the  duty  spoken  of  is 
one  in  which  it  may  be  a  question  whether  the  plaintiff 
is  personally  interested.  This  is  applicable  to  public 
duties,  but  wholly  inapplicable  to  cases  of  pure  contract, 
where  he  only  is  personally  interested. 

Judgment  for  the  defendant 
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1856. 


Chables  Gofeland  against  The  North  Eastern     saturdny, 

Tk    •t  r^  April  26th« 

Kailway  Company. 

FIRST  county  reciting  the  passing  of  ''The  North  The  holder  of 
sharos  in  a 

Eastern  Railway  Company's  Act,  1854"  (a),  whereby,  railway  com- 
amongst  other  things,  certain  railway  companies  therein  A^'^in^^. 
mentioned  were  dissolved,  and  their  undertakings  vested  JJJ^g  CUums 
in  The  York,  Newcastle  and  Berwick  Railway  Company,  ^J|^845!*°" 

of  which  the  name  was  changed  to  The  North  Eastern  conveyed  *he 

°  shares,  along 

Railway   Company;    and   that,    before    that   Act,   one  with  much 

other  property, 
Edward  Archer,  since  deceased,  was  the  lawful  holder  bj  deed,  in 

consideration 
of  shares  in  The  York,  Newcastle  and  Berwick  Railway  of  lOi.  and  the 

Company,  and  his  name  was  duly  registered  in  their  and  affection 

registry  book ;  and  he  was  also  owner  of  other  shares  ^  ^^  g J^^  [7^ 

in   other   companies ;   and  by  a   deed   of   indenture,  |^  J^f^  her. 

between  Archer  of  the  first  part,  the  plaintiflF  of  the   ,^^^^ ^^ 

*      ^  *  this  convey- 

second  part,  and  Harriet,  sister  o(  Archer  and  wife  of  mce,  though 

not  a  sale,  was 
Anthony  O^ Flaherty,  of  the  third  part,  Archer,   for  a  a  transfer 
.  ,  within  the 

nominal  consideration  of  lOs.,  and  the  natural  love  and  meaning  of 

affection  he  bore  to  his  sister,  granted,  bargained  and  panics  Clauses 

sold  to  the  plaintiff,  his  heirs  and  assigns,  certain  lands,  ac0845^^° 

in  trust  for  Archer  for  life,  and  then  for  the  separate  ^^.x^^^wt^M. 

use  of  Mrs.  O' Flaherty;  and  also,  for  the  same  con-  '*»^^^?» 

^  '  and  not  a  trans- 

sideration.  Archer  gave,  granted,  transferred,  assigned  mission  within 
and  made  over  unto  the  plaintiff,  his  executors,  adminis-  and,  conse- 

Quently,  that  the 

trators  and  assigns,  all  the  various  railway  shares  specified  trustee  was 

in  a  schedule  to  the  indenture  (amongst  others,  those  in  be  registered 

as  holder  of 
the  shares 
without  delivering  the  deed  to  the  secretary  to  be  kept  by  him,  as  provided  by  sect.  15. 

(a)  Stat.  17  &  18  Pic/,  c.  ccxi.,  local  and  personal,  public. 
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The  Yorkj  Newcastle  and  Bertoick  Railway  Company)^ 
and  also  all  other  the  personal  estate  of  Archer,  to  have 
and  hold  the  same  upon  similar  trusts.  And  the  plaintiff 
accepted  the  trust;  and  the  shares  then  became  vested 
in  the  plaintiff  as  trustee.  Averment :  "  that  the  said 
conveyance  and  transfer  of  the  said  railway  shares  and 
premises  to  him  the  plaintiff,  as  aforesaid,  was  not  a  sale 
thereof,  or  of  any  part  thereof,  to  the  plaintiff,  but  was 
a  free  and  voluntary  gift  and  settlement  of  the  same  by 
the  said  Edward  Archer  to  and  for  the  separate  use  and 
benefit  of  the  said  Harriet  O^Flaherty,  his  said  sister, 
without  any  pecuniary  or  valuable  consideration,  or 
other  consideration  of  any  kind  except  the  natural  love 
and  affection  of  him  the  said  Edward  Archer  for  his 
said  sister."  Averments :  that  the  plaintiff  authenticated 
the  transmission  of  the  shares  to  him  by  a  declaration 
in  writing,  and  was  ready  and  willing  to  authenticate  it 
in  any  manner  that  the  directors  might  require,  and 
requested  the  secretary  to  enter  his  name  in  the  register 
of  shareholders.  General  averment  of  fulfilment  of  all 
conditions.  Breach:  that  the  defendants  would  not 
permit  plaintiff's  name  to  be  registered.  Claim  of  a 
writ  of  mandamus  '^  commanding  the  defendants  to 
enter  and  register  in  the  register  of  shareholders  of  the 
said  defendants,  according  to  the  statute  in  such  case 
made  and  provided,  and  their  said  duty  in  that  behalf, 
the  name  of  the  plaintiff  as  the  person  entitled  to,  and 
the  holder  and  proprietor  of,  the  shares  in  the  now 
undertaking  of  the  defendants,  called  The  North  Eastern 
Flailwai/t  under  and  by  virtue  of  the  said  transfer  and 
trnngmimion  thereof  from  the  said  Edward  Archer  to 
(li(!  plaintiff  as  aforesaid.** 

PIcii,  sotting  out  the  indenture,  the  effect  of  which  was 
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correctly  given  in  the  count:  it  comprised  considerable 
landed  estate  and  shares  in  maay  other  companies,  as  well 
as  in  The  North  Eastern  Railway  Company.  Averment : 
that  the  plaintiff  did  not  at  any  time  before  the  com- 
mencement of  the  suit  deliver  the  said  indenture,  or  any 
other  transfer  of  the  said  shares  by  the  said  Edward 
Archer  to  the  plaintiff,  to  the  secretary  of  the  defend- 
ants, to  be  kept  by  him,  though  requested  so  to  do ;  and 
that  defendants  were  always  willing  to  register  on  such 
transfer  being  delivered  to  their  secretary,  to  be  kept  by 
him. 

Demurrer.     Joinder. 

The  case  was  now  argued  (a). 
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Sir  F.  Thesiger^  for  the  plaintiff.  The  question 
depends  upon  the  construction  of  The  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16.). 
By  sect  14,  "every  shareholder  may  sell  and  transfer 
all  or  any  of  his  shares;"  "and  every  such  transfer 
shall  be  by  deed  duly  stamped,  in  which  the  con- 
sideration shall  be  truly  stated;  and  such  deed  may 
be  according  to  the  form  in  the  Schedule  (B.)  to  this 
Act  annexed,  or  to  the  like  effect"  The  form  in  the 
Schedule  (B.)  is  "  I  of  in  consideration 

of  the  sum  of  paid  to  me  by  of 

do  hereby  transfer  to  the  said  share  [or  shares], 

numbered  in  the  undertaking  called  "  The 

Company"  \or  pounds  consolidated  stock  in  the 

undertaking  called  "  The  Company,"  standing 

(or  part  of  the  stock  standing)  in  my  name  in  the  books 
of  the  Company],  to  hold  unto  the  said  his 

executors,  administrators,  and  assigns  \or  successors  and 


(a)  Before  Lord  Campbefl  C  J.  and  Crompion  J. 
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<^ignB]»  subject  to  the  several  conditions  on  which  I  held 
the  same  at  the  time  of  the  execution  hereof;  and  I  the 
said  do  hereby  agree  to  take  the  said  share  \ar 

shares]  [or  stock],  subject  to  the  same  conditions.  As 
witness  our  hands  and  seals,  the  day  of  •" 

By  sect  15,  "The  said  deed  of  transfer  (when  duly 
executed)  shall  be  delivered  to  the  secretary,  and  be  kept 
by  him;  and  the  secretary  shall  enter  a  memorial  thereof 
in  a  book  to  be  called  the  "  raster  of  transfers,"  and 
shall  endorse  such  entry  on  the  deed  of  transfer,  and  shall, 
on  demand,  deliver  a  new  certificate  to  the  purchaser.** 

These  provisions  are  applicable  to  sales  of  shares, 
where  the  consideration  can  be  truly  stated  by  insert- 
ing a  sum  of  money  in  the  blank  in  the  form  in 
Schedule  (B.),  and  where  the  simple  transfer  to  a  pur- 
chaser may  conveniently  be  left  with  the  secretary. 
But  it  would  not  be  'convenient,  or  indeed  possible,  to 
leave  the  present  deed  of  settlement,  conveying  shares 
in  several  companies,  with  each  of  the  secretaries  of  the 
different  companies :  nor  could  the  consideration  be  truly 
stated  in  the  form  in  Schedule  (B.).  The  deed  is  not  a 
sale;  Denn  dem.  Manifold  v.  Diamond  (a);  nor  can  the 
plaintiff  properly  be  called  a  purchaser.  The  case  is 
within  sect.  1 8,  which  enacts  that,  "  If  the  interest  in  any 
share  have  become  transmitted  in  consequence  of  the 
death  or  bankruptcy  or  insolvency  of  any  shareholder, 
or  in  consequence  of  the  marriage  of  a  female  share- 
holder, or  by  any  other  lawful  means  than  by  a  transfer 
according  to  the  provisions  of  this  or  the  special  Act, 
such  transmission  shall  be  authenticated  by  a  declaration 
in  writing  as  hereinafter  mentioned,  or  in  such  other 
manner  as  the  directors  shall  require;  and  every  such 

(c)  A  B.^C.  243, 
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declaration  shall  state  the  manner  in  which  and  the 
party  to  whom  such  share  shall  have  been  so  trans- 
mitted;" ''and  such  declaration  shall  be  left  with  the 
secretary^  and  thereupon  he  shall  enter  the  name  of 
the  person  entitled  under  such  transmission  in  the 
register  of  shareholdens.*'  No  inconvenience  arises  from 
the  trusts,  as  bj  sect.  20  the  Company  is  not  bound  to 
notice  them. 
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Hugh  JSm,  contra.  When  shares  in  a  company  are 
made  the  subject  of  a  settlement  in  trust,  the  ordinary 
and  convenient  course  is  for  the  settlor  to  execute  a 
deed  in  the  simple  form  given  in  Schedule  (B.),  trans- 
ferring the  shares  for  a  nominal  pecuniary  consideration 
to  the  trustees,  and  to  take  at  the  same  time  a  separate 
declaration  of  trust.  The  transfer  deed  is  then  left  with 
the  secretary,  and  the  trustee  is  registered  as  absolute 
owner.  This  course  has  not  been  pursued  in  the  present 
case :  it  will  be  very  inconvenient  to  the  defendants  if 
they  are  obliged  to  place  on  their  register  complicated 
settlements,  even  though  they  are  not  made  thereby 
trustees;  and  they  submit  that  The  Companies  Clauses 
Consolidation  Act,  1845,  does  not  compel  them  to  do  so. 
The  system  is  contained  in  the  clauses,  from  sect.  14  to 
sect  20  inclusive,  which  are  headed  **  And  with  respect  to 
the  transfer  or  transmission  of  shares,  be  it  enacted  as 
follows."  ,  It  contemplates  a  difference  between  transfer 
and  transmission:  transfer  being  where  the  interest  in 
the  shares  passes  by  the  conveyance  of  the  holder,  whether 
that  conveyance  be  by  way  of  sale,  or  mortgage,  or  a 
voluntary  gift;  and  transmission  being  where  the 
interest  passes  by  operation  of  law  upon  the  holder's 
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death,  or  bankruptcy  or  tnarriage,  "or  by  any  other 
lawful  means  than  by  a  transfer.**  It  is  true  that  in 
sect  14  it  is  said  that  '^  every  shareholder  may  sell  and 
transfer^  his  shares :  but  that  does  not  mean  that  there 
can  be  no  transfer  except  where  it  is  by  way  of  sale. 
In  Stat  8  &  9  Vict.  c.  89.  8.  34.  the  language  is,  that, 
where  a  British  ship  "shall,  after  registry  thereof,  be 
sold  to  any  other  or  others  of  Her  Majesty's  subjects, 
the  same  shall  be  transferred  by  bill  of  sale,  or  other 
instrument  in  writing,  containing  a  recital  of  the  cer- 
tificate of  the  registry  of  such  ship  or  vessel,  or  the 
principal  contents  thereof,  otherwise  such  transfer  shall 
not  be  valid  or  effectual  for  any  purpose  whatever  either 
in  law  or  in  equity:"  and,  though  the  word  sold  is  there 
used,  this  enactment  has  always  been  held  to  apply  to 
every  species  of  transfer  of  ships  by  the  act  of  the  party, 
though  not  to  transmissions  by  operation  of  law.  The 
provision  that  the  consideration  shall  be  truly  stated  is 
only  for  revenue  purposes.  Where  the  consideration  is 
not  pecuniary,  a  nominal  consideration  is  the  true  one 
for  such  purposes,  as  is  proved  by  Denn  dem.  Manifold 
V.  Diamond  {a).  The  object  of  requiring  (sect  15)  that 
the  transfer  should  be  kept  by  the  secretary  was,  that 
the  Company  should  have  proof  that  the  transfer  really 
was  made  by  the  one  party  and  accepted  by  the  other. 
It  may  be  essential  for  their  interest  to  be  able  to  shew 
this:  for  instance,  in  an  action  for  calls,  an  original 
transfer  deed  in  the  form  in  Schedule  (B.)  executed  by 
the  transferee  would  be  important  as  evidence  against 
him.  For  this  object  it  is  unimportant  whether  the 
transfer  was  by  way  of  sale  or  not. 


(a)  4  i9.  I-  C.  243. 
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Sir  F.  The$iger  was  heard  in  reply. 


Cur.  adv.  wiU. 


Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {May  Sd),  delivered  judgment. 

In  this  case  Colonel  Archer  had  conveyed  certain 
estates  and  railway  shares  to  the  plaintiff,  in  con- 
sideration of  lOtf.  and  the  natural  affection  which  he 
had  for  his  sister  Mrs.  O'Flaherty^  upon  trust  to  pay 
the  rents  and  dividends  to  Colonel  Archer  for  life,  and 
after  his  death  upon  trusts  in  favour  of  Mrs.  Cf Flaherty. 
The  secretary  of  the  Company  having  refused  to  register 
the  name  of  the  plaintiff  in  the  register  of  shareholders, 
the  present  action  was  brought  for  damages,  and  with  a 
claim  for  a  mandamus.  The  question  for  our  decision 
was.  Whether  the  plaintiff  was  entitled  to  have  his  name 
entered  on  the  register  as  a  shareholder  as  a  person 
<<  entitled  under  such  transmission"  referred  to  in  the 
18th  section  of  The  Companies  Ckuses  Consolidation 
Act,  the  Company  insisting  that  the  present  case  fell 
within  the  14th  and  15th  sections  of  the  Act  of  Par- 
liament, and  requiring  that  a  deed  of  transfer  should 
be  left  with  their  secretary,  to  be  kept  under  the  pro- 
visions of  the  16th  section.  We  are  of  opinion  that 
the  Company  are  right  in  the  view  they  have  taken  of 
this  transaction. 

On  examining  the  clauses  in  question,  we  think  that 
all  cases  in  which  the  property  passes  out  of  the  pro- 
prietor to  a  new  taker  are  intended  to  be  comprised  in 
the  set  of  clauses  which  are  introduced  by  the  words 
<'  With  respect  to  the  transfer  or  transmission  of  shares'*: 
that  the  14th  and  15th  sections  relate  to  all  cases  of 
direct  transfer  and  conveyance  inter  vivos;  and  that  the 
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transmission  claoses  relate  to  property  passing  otherwise 
than  by  conveyance  of  the  party.  It  was  said  that 
transmission  by  will  might  be  taken  as  a  transmission 
by  the  act  of  the  owner  of  the  shares,  and  that  the 
entry  of  the  new  proprietor  upon  such  transmission  is 
regulated  by  sect  19;  but  it  is  clear  that  "the  trans- 
mission by  testamentary  instrument  or  intestacy,**  men- 
tioned in  the  19th  section,  is  the  transmission,  in 
consequence  of  death,  referred  to  in  the  18th  section* 
It  is  treated  as  a  transmission  in  consequence  of  the 
death,  and  not  of  the  conveyance  of  the  party.  We 
find  it  impossible  to  hold  that  the  present  case  falls 
within  the  class  of  cases  mentioned  in  the  18th  section: 
and  we  do  not  think  that  the  general  words,  "  other 
lawful  means  than  by  a  transfer  according  to  the  pro- 
visions of**  the  Act,  ought  to  be  construed  as  bringing 
a  case  of  transfer  by  conveyance  within  the  transmissions 
mentioned  in  the  18th  section.  The  case  appears  to  us 
to  be  within  the  14th  and  15th  sections;  and  those 
sections  apply  to  all  transfers.  The  effect  of  the  pro- 
visions is  that  the  transfer  shall  be  by  an  instrument  in 
the  form  of  a  sale,  which  may  well  be  for  a  nominal 
consideration.  The  Legislature  says  you  may  transfer 
by  using  an  instrument  in  the  form  of  a  bill  of  sale; 
but  we  think  we  should  be  giving  an  undae  weight  to 
the  words  seU  and  transfer  in  the  14th  section  if  we 
were  to  hold  that  the  word  sale  restricted  such  transfers 
to  cases  of  actual  purchase  for  money.  If  the  case  is 
not  one  of  transmission  within  the  18th  and  19th  sec- 
tions, this  is  a  strong  reason  for  holding  that  it  falls 
within  the  14th  and  15th  sections:  and  we  are  satisfied 
that  the  Legislature  intended  that  every  transfer  should 
be  by  deed  to  be  left  with  the  Company,  which  the  new 
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taker  was  to  execute^  to  testify  coDclusively  his  acceptance  1856. 

of  the  shares  and  his  taking  upon  himself  the  liabilities  Copelano 

of  a  shareholder.  North 

Oar  judgment  will  therefore  be  for  the  defendants.  r^Iw^ 

Judgment  for  the  defendants  (a>  ^^"P^y- 

(a)  See  Regina  r.  General  CemeUrf  Company,  poit,  Mojf  8tb. 


The  Queen  against  Eastwood.  A^Qib. 

THE  defendant  was  tried  at  the  Summer  LanccLshire  ^  ^^^^^  ^ 
an  attorney 

Assizes,  1855)  on  a  coroner's  inquest  charging  him  having  applied 
with  manslaughter,  and  was  acquitted.     The  defence  attorney's  bill 
was  conducted  by  Reuben  Hartley^  an  attorney  of  this  Master  uxed 
Court,  who  afterwards  delivered  a  bill  amounting  to  ^onnt,  bat 
36t  Us.  6A     On  the  defendant's  application,  the  bill  \^^^^ 
was  taxed.     On  the  taxation,  the  Master  taxed  offJ^^JJ^J^- 
7i  Os.  Zd.  from  the  bill  delivered:  but  he  also  added  ^^^IX'^^^^i? 

the  bill.    After 

1/.  4tf.  8cL,  in  respect  of  items  not  included  in  the  bill  tbis  deduction, 

tbe  sum  taxed 

delivered;  namely  14«.  ScL  for  the  assize  fee,  6«.  8c2.  for  off  «ras re- 
preparing  brief,  and  3«.  ^d.  for  attending  counsel    He  tban  a  sixth 

then  made  his  allocatur  as  follows.  delivered. 

J,  .  But,  if  the 

*»       *•  «•  sum  at  first 

"BUldeUvered        36  14    6  '^^ 

Taxed  off        -       6    5    7  ^^^^, 

in  the  bill  deli- 

AUowed  for  costs  31      8   11"  ^ered  (even 

__^_____^^^^__^  augmented  by 

the  additions 
allowed),  the 
deduction  would  have  been  more  tban  one  sixth. 
Held :  that  the  sum  taxed  off  ought  not  to  have  been  reduced  by  the  addition  allowed ; 
and  that  the  costs  of  the  taxatbn  were  to  be  paid  by  the  attorney,  under  stat.  6  &  7  Vict. 
c.  73.  *.  37. 
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1856.  I^  appeared  that  the  5L  5s.  7d,  was  pot  down  by  ini&-* 

The  Queen  **^®  ^^^  ^^  ^^*'  ^^*  which  was  made  up  by  deducting 

„    ^-  the  It  4*.  8i  from  the  71.  Os.  3d.     According  to  this 

EAiTWOOD. 

mode  of  stating  the  account,  the  amount  struck  off  did 
not  amount  to  one  sixth  of  the  amount  in  the  bill 
delivered.  The  Master  afterwards  taxed  the  costs  of 
taxation,  and  made  the  following  addition  to  the 
account  £    s.   d. 

''Amount  of  bill  as  taxed  31     8  11 
Credit  for         -        -        8    0    0 


23    8  11 
Costs  of  taxation       -        4    9    0 


27  17  11" 


The  credit  was  given  in  respect  of  a'  sum  which  the 
defendant  had  paid  before  taxation.  The  defendant 
being  threatened  with  an  action,  paid  this  amount. 

Lush,  in  last  Term,  obtained  a  rule,  calling  on  Reuben 
Hartley  to  shew  cause  why  the  Master  should  not  be  at 
liber^  to  review  his  taxation,  by  disallowing  to  the  said 
Reuben  Hartley  the  costs  of  taxation,  and  allow,  the 
same  to  the  applicant ;  and  why  he  should  not  amend 
his  allocatur  accordingly.  And  why  the  said  Reuben 
Hartley  should  not  refund  what  has  been  paid  him  for 
the  costs  of  taxation,  and  what  may  be  found  due  upon 
amended  allocatur. 

Phxpson  now  shewed  cause.  It  is  true  that,  if,  instead 
of  deducting  the  1/.  4«.  8dl  from  the  77.  Os.  3cL,  and 
treating  the  remainder  as  the  sum  struck  off,  the 
77.  Os.  Sd.  be  considered  as  the  sum  struck  off,  either 
from  the  36L  Hs.  6d.,  or  from  37/.  I9s.  2d.  (the  aggre- 
gate of  the  367.  14^.  6d.  and  the  17.  4tf.  8d.),  it  will  be 
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more  than  one  sixth  of  the  bill.     Bat  that  is  not  the       1856. 
proper  mode  of  ascertaining  the  "event**  of  the  taxation.    The  Quesn 
within  the  meaning  of  stat  6  &  7  Vict.  c.  73.  s.  37.    Eastwood. 
The  ascertaining  of  the  deduction  77.  Os.  3d.  was  a  step 
only  in  the  taxation;   the  ultimate  taxation  was  that 
which  resulted  from  the  addition  and  deduction  when 
both  taken  into  account     The  defendant  therefore  must 
pay  the  costs  of  taxation,  as  the  *^  bill  when  taxed"  is 
not  "  less  by  a  sixth  part  than  the  bill  delivered." 

Lush  was  not  called  upon  to  support  the  rule. 

Per  Curiam  (Lord  Campbell  C.  J.,  Wightman, 
Erle  and  Crobifton  Js.).  We  are  all  of  opinion  that 
the  proper  course  was  to  estimate  the  deductions  by 
themselves,  as  constituting  the  sum  taxed  off,  and  not  to 
reduce  them  by  the  addition  made  to  the  bill. 

RulS  absolute. 


Ex  parte  Metcalfe.  Mxmday. 

^//rt728th. 

I    GRAY  moved  for  a  mandamus  commanding  The  The  Court 
•  Local  Board  of  Health  of  Keighhyy  in  Yarkshirey  to  fl^x  B^rd 
shew  cause  why  they  should  not  pay  to  Richard  Metcalfe  p^y"*  ^L^^ 
a  reasonable  remuneration  for  the  performance  of  his  aWeremune. 

"^  ration  to  the 

duties  under  The  Public  Health  Act,  1848  (11  &  12  person  conduct- 

ing  the  first 

Vict.  c.  63.).     It  appeared  that  Metcalfe  had  been  duly  election  of 
appointed,  under  sect  21,  to  preside  at  the  first-election  the  suggestion^ 
of  The  Local  Board  of  the  district,  and  had  conducted  in'owedU"/^ 
the  election  and  performed  the  duties  of  the  office.     He  JSm^^thT*^ 
and  his  partner  (who  were  attorneys)  had,  for  some  time  J^Jct  xJie***' 

Public  Health 
Act,  1848  (U  &  12  Viet,  c,  63.)>  a  discretion  as  to  what  sum  they  think  reasonable  to 
aWow,  and  the  exercise  of  their  discretion  in  this  respect  not  being  subject  to  review. 
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1866. '  preceding  the  election,  been  almost  exclusively  engaged 
Ex  parte  ^  preparing  for  it,  and  had  incurred  expense  in  the 
Metcalfe,  payment  of  numerous  assistants.  After  the  election,  he 
sent  in  an  account  charging  for  the  services  of  himself, 
his  partner  and  the  assistants.  The  Local  Board  dis- 
allowed the  chai^ges  for  the  assistants,  and  made  other 
large  deductions  in  respect  both  of  the  business  done  and 
the  expenses  incurred:  bxA  Metcalfe  deposed  that  the 
sum  which  they  proposed  to  pay  was  not  a  reasonable 
remuneration.  J.  Gray  now  urged  that  by  sect.  30  the 
^'necessary  expenses"  and  a  *' reasonable  remuneration" 
and  ''expenses  incurred"  should  be  allowed.  [Lord 
Campbell  C.  J.  How  can  we  controul  or  review  the 
discretion  of  the  Board  ?  Suppose  they  were  to  answer 
that  they  had  allowed  what  they  thought  reasonable.] 
That  would  not  be  a  sufficient  answer,  unless  they  added 
that  it  was  reasonable  in  fact  Suppose  they  appeared 
to  have  allowed  a  mere  colourable  sum,  as  a  penny. 

Lord  Campbell  C.  J.  The  obligation  can  be  only 
to  pay  such  sum  as  they  consider  reasonable.  The 
statute  vests  in  them  a  discretion  which  it  is  supposed 
they  will  exercise  honestly ;  and  we  cannot  review  their 
judgment  as  to  what  is  reasonable. 

WiOHTMAN  and  Erle  Js.  concurred. 

Cbompton  J.  The  case  which  Mr.  Gray  puts  would 
not  be  one  of  an  exercise  of  discretion :  but,  where  we 
cannot  «8ee  that  there  has  not  been  an  exercise  of 
discretion,  we  cannot  interfere. 

Rule  refused. 
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Chables  Samuel  Tozer  against  Robert  Child  ^"'^f,* 

^  AprU  29th. 

and  Thomas  Howard. 


COUNT.     That  the  first  election  of  vestrymen  and  Count  for 
malicioosly 

auditors  of  accounts  for  the  parish  of  Saint  Clement  rejecting  tho 
i^an^tf  under  stat.  18  &  19  Fict.  c.  120.  was  duly  holden:  ?t  M^ll^Ion* 
and  the  plaintiff,  being  a  parishioner  and  duly  qualified  and  wiSitore 
to  vote,  offered  his  vote  to  the  defendants,  who  were  ^^^\^vict. 
churchwardens    presiding    at    the    election;    but    the  ^^^^^^'j^^^jK*- 
defendants,  "  well  knowing  the  premises,  but  contriving  tiff  was  rated 
and  firaudulently  and  maliciously  intending  to  injure  rate  more  than 

six  months 

the  plaintiff  and  disappoint  him  of  his  privilege  of  and  before  the 

.       ,  .  1 J        .  •       I  •         .  election,  and 

m  the  premises,^'  would  not  receive  nis  vote.  at  the  time  of 

Plea:  That,  more  than  six  months  before  the  election,  the  rate  wu 
the  plaintiff  being  then  an  inhabitant  and  occupier  of  RepTiiatlon^ 
premises  in  the  parish,  "  a  certain  rate  or  assessment,  J^'^^^fj  j™'® 
entitled  and  beinc"  "  a  fair  and  equal  rate  or  assessment  <**"»  *****  »* 

^  *  was  made  for 

at  three  pence  in  the  pound  according  to  the  pound  defraying  ex- 

pencos  for 

rents,  made  the  11th  day  of  May  1854,  by  the  rector,  which  a  rate 

could  not  bo 

churchwardens,  overseers  and  other  inhabitants  of  the  made.    Re- 
parish  of  Saint  Clement  Danes  in  the  county  of  Middlesex^  ^he  rate  was  ^ 
duly  convened  and  met  together  for  that  purpose  in  the  f^^  ^^^^^  l^^ 
vestry  room  of  the  said  parish  by  due  and  legal  notice,  ^'^J^J®'  *^" 
being  a  rate  or  assessment  upon   all  and  every  the  S^JJ"".®^' 
inhabitants  and  occupiers  of  houses,  shops,  chambers,  the  plaintiff 

baring  no 

rooms,  warehouses,  lands,  tenements,  and  all  other  rate-  means  of  qucs- 
able  property  within  the  said  parish,  for  defraying  the  ex-  rate,  the  re. 

joinder  was  not 

good.    But  that 

the  replication  was  good,  as  it  shewed  that  the  rate  was  not  due,  and  therefore  that  the  plain- 

tiff  was  entitled  to  vote ;  and  that  the  action  lay,  malice  being  admitted  on  these  pleadings. 
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1866.  pences  of  repairing,  amending  and  supporting  the  church 
TozER  ^^^  churchyard,  and  vestry  room  of  the  said  parish,  and 
CmLo  ^^®  other  necessary  expences  and  outgoings  relative  to 
the  office  of  churchwarden  of  the  parish  for  the  present 
year  of  office,"  was  duly  and  lawfully  made  by  the  rector 
&c.  Averments:  that  plaintiff  was  assessed  in  that  rate 
and  charged  10^.  6d. ;  that  it  was  a  parochial  rate  within 
the  meaning  of  stat.  18  &  19  Vict  c.  120.  5.  16.;  that 
plaintiff,  more  than  six  months  before  the  election,  had 
notice  of  the  rate ;  and,  at  the  time  of  the  election,  the 
rate  was  still  unpaid,  and  the  plaintiff  not  entitled  to 
vote;  "wherefore  the  defendants  refused  to  allow  the 
plaintiff  to  give  his  vote  or  to  vote  at  the  said  election.** 
Replication :  That  the  supposed  rate  or  assessment  in 
that  plea  mentioned  was  not  duly  or  lawfully  made  as 
alleged,  but  on  the  contrary  thereof  was  and  is  wholly 
illegal  and  void  in  this,  to  wit,  that  it  was  a  rate  or 
assessment  for,  amongst  other  things,  the  defraying  of 
expences  and  outgoings  for  which  such  a  rate  or  assess- 
ment could  not  legally  or  lawfully  be  made;  and  the 
I  said  expences  and  outgoings  were  so  included  in  the 

said  rate  or  assessment  as   to  make  the  said  rate  or 
assessment  wholly  illegal  and  void. 

Rejoinder :  That  "  the  said  rate  or  assessment  was  and 
is  valid  and  legal  on  the  face  thereof,  and  had  not  at 
any  time  before  the  plaintiff  offered  to  give  his  votes 
and  to  vote  as  in  the  said  first  count  is  mentioned,  nor 
has  it  since,  been  quashed  or  pronounced  or  adjudged 
to  be  illegal  or  void  by  any  Ecclesiastical  Court,  or  by 
any  other  Court  having  jurisdiction  in  that  behalf;  nor 
had  the  validity  or  legality  of  the  said  rate  or  assessment 
then,  nor  has  it  since,  been  questioned  in  any  Eccle- 
siastical Court;   but  the  said  rate  or  assessment  was. 
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during  the  time  of  the  said  election^  and  when  the  IS56. 
plaintiff  offered  to  give  his  vote  and  to  vote  as  aforesaid,  Tozek 
and  when  the  defendant  did  what  is  complained  of  in 
the  said  first  count,  and  still  is,  a  subsisting  rate  or 
assessment." 

Demurrer.     Joinder. 

The  case  was  now  argued  (a). 

Shee  Serjt.,  for  the  plaintiff.  The  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120.)  by  sect.  16 
prescribes  the  mode  of  electing  vestrymen  and  auditors. 
The  election  is  to  be  by  the  parishioners  then  rated 
to  the  relief  of  the  poor  in  the  parish:  "provided 
nevertheless,  that  no  person  shall  be  entitled  to  join 
or  vote  in  any  such  election  for  any  parish,  or  any 
ward  of  any  parish,  or  be  deemed  a  ratepayer  thereof, 
or  be  entitled  to  do  any  act  as  such  under  this 
Act,  unless  he  have  been  rated  in  such  parish  to 
the  relief  of  the  poor  for  one  year  next  before  the 
election,  and  have  paid  all  parochial  rates,  taxes,  and 
assessments  due  from  him  at  the  time  of  so  voting  or 
acting,  except  such  as  have  been  made  or  become  due 
within  six  months  immediately  preceding  such  voting 
or  acting."  That  proviso  disqualifies  the  plaintiff  from 
voting  if  the  assessment  in  question  was  due  from  him ; 
but,  if  the  rate  was  void,  it  was  not  due.  Now  the 
replication  shews  that  the  rate  was  void.  [Lord  Camp- 
bell C.  J.  The  replication  avers  that  the  rate  was, 
amongst  other  things,  for  defraying  expences  for  which 
such  an  assessment  could  not  legally  be  made.  It  would 
be  proved  if  any  item  was  included  in  the  estimate 

(a)  Before  liOrd  CampMl  C.  J.,  Wiyhtman^  Erie  and  Crompton  Js. 
U  2 
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1856.  which  was  not  strictly  legal,  though  perhaps  it  might 
TozBB  ^®  ^  ^^"7  small  sum  for  something  approved  of  by 
Child.  almost  all  the  parishioners.  Such  an  item  should  not 
be  allowed:  but  would  it  render  the  rate  void?]  If  the 
rate  is  excessive  it  is  illegal ;  and,  though  good  on  the 
face  of  it,  cannot  be  enforced ;  Farlar  v.  Chesterton  (a). 
The  rejoinder  shews  that  the  rate  has  not  been  quashed ; 
but  a  person  assessed  to  a  church  rate  cannot  take  any 
step  to  cause  the  rate  to  be  quashed.  All  he  can  do  is  to 
dispute  its  validity,  and  refuse  to  pay  it ;  Regina  v.  CoU 
ling  (b),  Rogers*  Ecclesiastical  Law,  f  p.  223, 2d  ed.)  If  the 
churchwardens  will  not  take  the  initiative  and  institute 
proceedings  against  the  parishioners,  the  rate  must 
remain  good  on  the  face  of  it.  It  is  true  that  the  rate 
appears  on  this  record  to  have  been  made  in  part  for 
proper  purposes :  but,  if  the  construction  of  the  Act  be 
as  the  defendants  contend,  the  plaintiff  must  lose  his 
franchise,  unless  he  pays  the  whole,  which  avowedly 
includes  more  than  he  is  bound  in  law  to  pay. 

Knowlesy  contriu  The  rejoinder  is  good.  The  pre- 
siding officer  at  the  election  has  no  means  of  trying  the 
validity  of  the  rate ;  he  must  act  upon  the  supposition 
that  a  rate  good  on  the  face  of  it  is  valid ;  and  even  if 
the  rate  be  avoided  on  appeal  he  is  protected ;  Durrani 
V.  Bogs  (c),  Hutcliins  v.  Chambers  (rf).  It  is  true  that 
there  is  no  appeal  against  a  church  rate :  but  the  objec- 
tions here  raised  are  rather  as  to  the  intended  application 
of  the  money  than  to  the  rate  itself.  In  Griffin  v.  Ellis  {e) 
Ix)rd  Denman  C.  J.,  in  delivering  judgment,  expresses 

(a)  2  Moon  P.  C.  330.     See  ChuUrUm  v.  Farlar,  1  A.  ^  E.  713. 

(6)  17  Q.  B,  816.  (c)  6  T.  R.  58a 

(rf)  1  Burr.  679.  580.  («)   W  A.^  B.  748.  766. 
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doubt  "whether  the  rate,  being  in  its  form  regular  and        1J556. 
lawful,  was  vitiated  by  any  design  to  employ  in  any        ^cozea 
manner;    for,    if   the   employment    of   it    should    be        ^^^^^ 
unlawful,  appeal  might  be  made  against  the  church- 
wardens' accounts."     And  in  Rex  v.  Sillifant  (a)  Lord 
Denman  C.  J.  says :  "  I  believe  we  are  all  satisfied  that 
there  is  nothing  in  the  objection  that  the  purposes  of 
this  rate  are  retrospective,  the  rate  being  correct  on  the 
face  of  it.     That  point  could  be  raised  oply  in  objecting 
to  the  accounts."    But,  even  supposing  that  the  vote  was 
good,  the  churchwardens  cannot  be  personally  liable  for 
rejecting  it,  as  it  appeared  to  be  bad.     [Lord  Campbell 
C.  J.     Not  if  the  refusal  was  bona  fide ;  it  is,  however, 
a  question  whether,  on  this  demurrer,  we  must  not  take 
it  to  have  been  a  malicious  refusal.] 

Shee  Serjt.,  in  reply.  In  Durrani  v.  Boys  {b)  and 
Hutchins  V.  Chambers  {c)  the  rates  were  poor  rates, 
against  which  an  appeal  lies  by  the  party  aggrieved. 
In  such  a  case  it  is  just  that  a  rate  unappealed  against 
should  be  held  good.  But  it  would  be  very  unjust  to 
apply  this  to  a  church  rate  against  which  the  party 
aggrieved  cannot  appeal.  Farlar  v.  Cliestertan  {d)  is 
an  express  authority  that  the  Ecclesiastical  Courts  will 
not  enforce  a  rate  made  under  the  circumstances  pleaded 
in  the  replication. 

Cur,  adv.  vult 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  {May  1st),  delivered  judgment. 

We  were  at  first  much  struck  by  the  inconvenience 

(a)  AA.^E.  354.  361.  (ft)  6  7.  R.  580. 

(e>  1  Burr.  579.  (<Q  2  Moort  P.  C.  330. 
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1856.  which  may  arise  it  at  the  election  of  vestrymen  under 
XozER  ^^®  '^^^  ^^^  ^^®  better  management  of  the  Metropolis, 
the  churchwardens,  who  preside  as  returning  officers, 
may  be  called  upon  to  determine  the  legality  or  illegality 
of  a  church  rate  which  is  good  upon  the  face  of  it :  but, 
upon  consideration,  we  think  that  greater  inconvenience 
would  arise  if  the  non-payment  of  such  a  rate,  although 
it  has  not  been  previously  questioned,  must  conclusively 
disfranchise  the  parishioners.  It  seems  quite  certain 
from  the  authorities  cited  in  the  argument  that  there  is 
no  appeal  against  a  church  rate,  and  that  the  parties 
assessed  have  no  means  of  contesting  its  validity  till 
the  churchwardens  think  fit  to  sue  them  for  non-payment 
of  it  It  seems  equally  certain  that,  when  so  sued  in 
the  Ecclesiastical  Court,  the  parties  rated  are  permitted, 
by  way  of  defence,  to  allege  and  prove  that,  although 
the  rate  be  made  with  all  due  formality,  and  although 
it  professes  to  be  made  only  for  necessary  and  lawful 
purposes,  it  was  in  truth  made  for  some  unlawful  pur- 
poses, and  that  it  is  excessive.  The  misapplication  of 
the  fund  might  be  objected  to  when  the  churchwardens 
are  called  upon  to  render  their  accounts:  but  the  course 
of  the  Ecclesiastical  Courts  is  to  relieve  the  parishioners 
from  the  payment  of  such  a  rate,  and  to  pronounce  it 
to  be  illegal.  The  dictum  of  Lord  Denman  in  Rex  v. 
SiUifant(a)i  that  the  objection  to  the  purposes  for  which 
a  church  rate,  good  on  the  face  of  it,  is  made  can  only 
be  raised  by  excepting  to  the  churchwardens'  accounts, 
is  at  variance  with  Farlar  v.  Chesterton  (b)  and  other 
solemn  decisions.  This  being  so,  we  think  that  under 
Stat  18  &  19  Vict  c.  120.  s.  16.  the  parishioner,  at  the 

(fl)  4  j4.^  E,  361.  (b)  2  Moore  P.  C,  330. 
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time  of  the  election  of  vestrymen,  when  his  vote  is  1856. 
challenged  for  non-payment  of  a  church  rate,  must  be  rp^^EB 
permitted  to  shew  that  the  assessment  is  not  due  from 
him  at  the  time  of  voting^  the  rate  being  illegal  and  void. 
The  greatest  hardship  and  injustice  might  otherwise 
follow;  for  the  churchwardens,  six  months  before  the 
day  of  election,  might  procure  a  rate  to  be  made,  good 
on  the  face  of  it,  but  for  illegal  purposes ;  and,  never 
attempting  to  put  it  in  force,  might  disqualify  all  the 
parishioners  who  omitted  to  pay  it.  Mr.  Knowks 
ai^ued  that  the  churchwardens  might  bona  fide  believe 
the  rate  to  be  good,  although  it  may  be  afterwards  held 
to  be  bad  in  point  of  law,  and  that  thus  they  would  or 
would  not  be  liable  to  an  action  for  refusing  the  vote 
according  as  one  Court  holds  the  rate  to  be  good  or 
another  bad.  This  consequence  by  no  means  follows ; 
for,  if  the  churchwardens  act  honestly  in  rejecting  the 
vote,  they  are  liable  to  no  action,  be  the  rate  good  or 
bad.  This  declaration,  following  the  precedent  in  Ashby 
V.  TFhite  (a),  alleges  that  the  defendants,  knowing  that 
the  plaintiff  was  a  parishioner  entitled  to  vote,  fraudu- 
lently and  maliciously  prevented  him  from]  exercising 
his  franchise.  If  they  acted  bona  fide,  although  mis- 
takenly, under  their  plea  of  Not  guilty  they  have  a 
good  defence.  It  was  suggested  that  this  plea  is  an 
argumentative  plea  of  Not  guilty,  shewing  that  there 
was  no  malice.  But,  admitting  the  scienter,  and  not 
denying  the  malice,  the  plea  is  pleaded  only  to  the  title 
of  the  plaintiff;  and,  consistently  with  all  its  allegations, 
the  defendants  themselves  may  have  procured  the  rate 
to  be  made.  They  may  have  been  aware  that  it  could 
not  lawfully  be  enforced ;  for  that  reason  they  may  have 

(a)  2  Lord  Haym,  938. 
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abstained  from  attempting  to  enforce  it,  and,  in  refusing 
the  plaintiflTs  vote,  they  may  have  acted  fraudulently 
and  maliciously. 

For  these  reasons  we  think  that  the  replication 
shewing  the  illegality  of  the  rate  is  sufficient ;  that  the 
rejoinder,  merely  alleging  that  the  rate  is  good  on  the 
face  of  it,  and  has  not  been  questioned,  is  bad;  and 
that  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Tuesday, 
April  29tb. 


Thomas  Bittlestone,  John  Jones  and  Thomas 
Batlis,  Assignees  of  James  Bough,  a  bank- 
rupt, against  William  Cooke,  Samuel  Hind- 
ley  and  David  Low,  Defendants. 


T^ROVER  for  carpets,  rugs,  and  other  worsted  fabrics, 
the  property  of  the  plaintifis,  as  assignees  of  Boughy 
a  bankrupt. 

Pleas.    1.  Not  guilty.     2.  That  the  goods  were  not 
the  plaintiffs'.     Issues  thereon. 


B.,  a  trader, 
by  bill  of 
sale,  con- 
veyed all  bi> 
stock,  and 
all  the  stock 
that  should 
during  the 
continuance 
of  the  security 

become  his,  with  a  power  of  sale,  to  C,  as  a  security  for  money  to  be  advanced  by  C  The 
bill  of  sale  was  drawn  up  as  a  security  for  an  existing  debt,  as  well  as  for  fresh  advances ; 
but  this  was  a  mistake,  the  whole  consideration  being  fresh  advances  not  to  exceed  a 
certain  sum.  C.  made  the  advances ;  the  property  in  fact  was  of  about  three  times  the 
value  of  the  advances.  B,  was  at  this  time  in  reality  insolvent :  but  the  Court,  which  bad 
power  to  draw  inferences  of  fact,  drew  the  inference  that  the  advances  were  bona  fide 
asked  for  and  made  with  a  view  to  keep  the  business  going,  and  in  the  belief  that 
they  would  enable  B,  to  get  over  his  difficulties.  Afterwards  C.  took  possession  of  the 
goods.  B,  being  declared  a  bankrupt,  his  assignees  brought  trover  against  C,  contending 
that  the  transaction  in  question  was  itself  an  act  of  bankruptcy.  On  a  case  stating  these 
facts,  in  which  the  Court  had  power  to  draw  inferences  of  fact : 

Held,  that  the  transaction  must  be  viewed  as  if  the  bill  of  sale  had  been  drawn  as  it  was 
intended  to  be,  entirclv  as  a  security  for  fresh  advances. 

That  the  effect  of  pledging  the  whole  of  the  trader's  property  for  such  advances  was  not 

necessarily  to  delay  his  creditors,  as  the  advances,  even  if  bearinff  a  small  proportion  to  the 

value  of  the  property  pledged,  might  be  of  more  advantage  to  the  trader  and  his  creditors 

'  than  the  property  itself;  and,  consequently,  that  the  bill  of  sale  in  this  case,  being  in  fact 

bonft  fide,  was  not,  in  point  of  law,  fraudulent,  nor  an  act  of  bankruptcy. 
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On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  i856. 
Guildhall  Sittings  after  Michaelmas  term  1854,  a  verdict  bittlestonk 
passed  for  the  plaintiffs,  subject  to  a  case;  by  which  cookb 
it  appeared  that  James  Bauffh,  the  bankrupt,  was  a 
manufacturer  at  Kidderminster,  and  the  defendants  jam 
warehousemen  in  London.  Bough  was  bound  by  articles 
of  agreement  to  consign  all  his  goods  to  the  defendants 
under  a  penalty  of  500/.  He  had  broken  this  agreement, 
and  had,  on  9th  May  1853,  on  this  account  given  the 
defendants  a  promissory  note  for  500/.,  which  was  never 
paid.  Nothing  ultimately  turned  on  the  existence  of 
this  note,  which,  it  appeared,  was  merely  taken  by  the 
defendants  in  terrorem,  without  any  intention  at  any 
time  to  enforce  it;  but  it  is  necessary,  in  order  to  explain 
part  of  the  case,  to  state  the  existence  of  a  note  of  this 
precise  amount,  and  that  it  was  agreed  that  it  was 
sufiBciently  shewn  to  be  merely  accidental.  Bough  con- 
tinued, after  this,  to  make  consignments  of  his  manufac- 
tures to  the  defendants,  who  made  him  advances  by 
accepting  drafts  to  an  amount  never  exceeding  the  value 
of  the  consignments.  On  the  21\ii  January  1854,  the  value 
of  the  consignments  in  the  defendants'  hands  was  about 
4600/.,and  the  acceptances  then  running  were  about  4000/. 
The  case  stated  a  correspondence  and  facts,  fi'om 
which  it  appeared  that,  in  the  latter  part  of  1853,  Bough 
was  embarrassed;  that  the  defendants  were  perfectly 
aware  of  this,  and  were  willing  to  assist  him,  but  did 
not  know  the  whole  extent  of  his  difficulties;  and  that 
Bough,  who  was  struggling  to  keep  his  business  going, 
deceived  them  as  to  the  extent  of  his  embarrassments. 
The  case  then  proceeded  as  follows. 

On  the  evening  of  the  25th  of  January  1854,  the 
bankrupt  came  to  London,  and  on  the  same  evening  had 
an  interview  with  the  defendants;  at  which  meeting  he 
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1856.        produced  a  rough  statement  of  bid  affairs,  written  out 

BiTTLBSTOKE  ^^  himself  in  a  small  account  book,  and  wbicb  the 
-^  bankrupt  stated  be  bad  copied  from  bis  stock  book,  and 

that  it  shewed  the  exact  state  of  bis  affairs,  and  bis  last 
stock  taking  at  Christmas  1853.  At  this  meeting,  the 
state  of  the  bankrupt's  affdrs  was  gone  into;  and  he 
represented  to  the  defendants  (as  was  also  shewn  by  the 
written  statement  of  bis  affairs  before  referred  to)  that 
he  was  not  onlj  solvent,  but  that  he  could  retire  from 
business  with  a  clear  surplus  of  at  least  WOOL,  after 
paying  all  bis  debts,  and  after  making  an  allowance  of 
lOOOt  for  the  difference  between  the  value  of  his  stock 
and  what  it  would  sell  for.  A  calculation  was  made  by 
the  bankrupt,  at  this  meeting,  as  to  what  bills  of  his 
were  coming  due  for  the  next  three  weeks ;  and  they 
were  found  to  amount  to  1514/.  A  calculation  was  also 
made  by  the  defendants  of  what  goods  the  bankrupt  was 
likely  to  send  the  defendants  during  the  same  period;  and 
it  was  considered  between  tliem  that  he  would  require 
something  between  500^  and  800/.  to  meet  his  payments, 
including  the  bills.  The  bankrupt  therefore  proposed  that 
the  defendants  should  advance  him  between  500^  and  800/. 
to  meet  his  payments,  including  the  bills  so  coming  due. 
In  the  first  instance  the  bankrupt  proposed  to  deposit 
yarns  with  the  defendants  as  security  for  such  an 
advance:  but  the  defendants  declined  that  security:  and 
it  was  eventually,  on  the  same  day,  agreed  between  the 
bankrupt  and  the  defendants  that  the  defendants  should 
advance  the  bankrupt  a  sum  of  between  500/.  and  800/., 
and  that  the  bankrupt  should  give  them  a  bill  of  sale, 
which  was  afterwards  prepared  as  hereinafter  mentioned, 
as  a  security  for  the  same.  The  defendants  having 
agreed  to  make  this  advance,  the  bankrupt  then  stated 
that  he  should  require  some  new  looms,  and  that  the 
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cost  of  them  would  be  about  2000/. ;  but  that  he  could  1 856. 
raise  1000/.  of  that  sum,  and  wished  the  defendants  to  bittlebtonk 
advance  the  other  1000^,  stating  that  it  would  not  be  cooke. 
required  immediately,  as  the  looms  would  have  to  be 
made ;  and  it  was  then  agreed  that  the  bill  of  sale  should 
be  a  security  both  for  the  sum  to  be  advanced  to  enable 
the  bankrupt  to  meet  his  payments,  including  the  bills, 
and  also  for  the  additional  sum  of  1000/1,  in  case  the 
defendants  should  advance  the  same.  On  the  25th  of 
January  1854,  previously  to  the  bankrupt's  arrival  in 
London^  Mr.  Hindley,  one  of  the  defendants,  instructed 
his  solicitor  to  draw  a  bill  of  sale  for  securing  advances 
about  to  be  made  to  the  bankrupt  The  solicitor 
accordingly  prepared  and  engrossed  a  bill  of  sale,  which 
is  hereinafter  set  forth,  leaving  blanks  for  the  figures, 
which  were  filled  up  just  before  the  bill  of  sale  was 
executed.  On  the  27th  of  January  the  bankrupt  and 
the  defendant  Mr.  Hindley  went  to  the  solicitor's  office, 
when  the  bankrupt  executed  the  bill  of  sale.  When 
the  deed  was  executed,  the  precise  sum  which  the  bank- 
rupt would  require  to  be  immediately  advanced  to  him 
was  not  known ;  but  it  was  known  that  it  would  exceed 
500/. ;  and  that  amount  was  inserted  in  the  bill  of  sale 
as  if  that  sum  had  been  already  advanced.  This  was 
done  on  account  of  the  form  in  which  the  bill  of  sale 
had  been  drawn  and  engrossed  by  the  solicitor.  The 
promissory  note  for  500/.  did  not  enter  into  the  con- 
templation of  any  or  either  of  the  parties  to  the  bill  of 
sale,  either  when  instructions  were  given  for  it,  or 
when  it  was  executed;  and  it  forms  no  part  of  the 
money  intended  to  be  secured  by  the  bill  of  sale. 
With  the  exception  of  the  promissory  note  for  500£, 
the  bankrupt,  at  the  time  of  the  execution  of  the 
deed,  was  not  indebted  to  the  defendants  in  any  sum 
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1856.       whatever.     On  the  contrary,  the  accounts  between  the 
B1TTLE8TONB  bankrupt  and  the  defendants,  as  they  stood  at  the  time 
CooKB.      ^^  ^^^  execution  of  the  bill  of  sale,  exhibited  a  balance 
due  from  the  defendants  to  the  bankrupt     At  the  time 
when  the  bill  of  sale  was  executed,  160L  was  taken  as 
the    balance   due  to  the   bankrupt      On  the  27th  of 
January  1854  the  bankrupt,  in  pursuance  of  the  agree- 
ment made  between  him  and  the  defendants  on  the 
24th  of  January  1854,   and  in   order   to  secure   the 
repayment  of  the  moneys  so  agreed  to  be  thereafter 
advanced,   executed   a   bill  of  sale    prepared    by    the 
solicitor  of  the  defendants.      The  following  is  a  copy 
of  the  material  part  of  the  bill  of  sale.    **  This  indenture, 
made  the  27th  day  of  January  1854,  between  James 
Bough,  of  &c.,  of  the  one  part,  and   William  Cooke, 
Samuel  Hindky  and  David  Law,  of  &c.,  copartners,  of 
the  other  part :  Whereas  the  said  Bough  is  indebted  to 
the  said  Cooke,  Hindley  and  Law  in  the  sum  of  500^, 
which    he    the   said    Bough   doth    hereby   admit    and 
acknowledge,  and  the  said  Bough  may  hereafter  become 
further  indebted  to  the  said  Cooke,  Hindley  and  Law ; 
and  whereas  it  hath  been  agreed  that,  for  the  better 
securing  the  payment  as  well  of  the  said  sum  of  money 
so  now  due  and  owing  as  aforesaid,  as  of  all  and  every 
such  further  sum  and  sums  of  money  which  shall  or 
may  hereafter  become  due  irom  the  said  Bough  to  the 
said  Cooke,  Hindley  and  Law  as  aforesaid,  together  with 
interest  for  the  same  respectively  as  hereinafter  men- 
tioned, such  advances  not  to  exceed  in  the  whole  the 
sum   of   1800/.,   he   the   said   Bough   shall   make    the 
assignment  hereinafter  contained:  Now  this  indenture 
witnesseth  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  said  sum  of  money  so  now 
due  from  the  said  Bough  to  the  said  Cooke,  Hindley  and 
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Zatr,  and  Of  such  further  sum  and  sums  as  may  here-        1856. 

after  become  due  as  aforesaid^  he  the  said  Bough  hath   Bittlestonb 

bargained,  sold  &c.,  and  transferred  to  Cooke^  Hindley       cookb. 

and  Law  all  that  and  these  the  stock  in  trade,  looms, 

plant,  fixtures,  business  utensils,  fittings  and  things  which 

are  now  in,  about  or  upon  any  part  of  the  premises  now 

occupied  by  the  said  BougK  and  all  the  right,  title, 

interest,  claim  and  demand  of  him  the  said  Bough  of 

and  in  the  said  goods,  chattels  and  eflects,  and  every 

part  thereof  respectively,  and  also  all  such  other  stock 

in  trade,  looms,  plants,  fixtures,  business  utensils,  fittings 

and  things  which  shall  or  may  at  any  time  hereafter 

during  the  continuance  of  this  security  belong  to,  or  be 

in,  upon  or  about  the  premises  now  occupied  by  the 

said  Boughy  or  in,  upon  or  about  any  other  premises 

which  for  the  time  being  may  be  occupied  or  used,  or 

belong   to  the  said  Bought  and  all    the   right,   title, 

property,  claim  and  demand  whatsoever  of  him   the 

said  Bough  of,  in,  and  to  the  same  and  every  part 

thereof  respectively,  to  have  &c.    Provided  nevertheless, 

and  it  is  hereby  declared  and  agreed  by  and  between 

the  said  parties  to  these  presents,  that,  if  the  said  Bough 

shall,  by  two  equal  instalments  of  250/.,  the  first  of 

such  payments  to  be  made  on  the  10th  day  oi  Fehruan/y 

and  the  second  on  the  10th  day  of  March  next,  pay 

unto  the  said  Coohcy  Hindley  and  Law  the  said  sum  of 

500il,  together  with  interest  for  the  same  after  the  rate 

of  57.  per  cent  per  annum  from  the  day  of  the  date  of 

these  presents,  and  also  shall  and  will  pay  all  and  every 

such  other  sum  and  sums  of  money  which  shall  or  may 

at  any  time  or  times  hereafter  become  due  and  owing 

from  the  said  Bough  to  the  said  Cooke^  Hindley  and  Law 

on  any  account  or  transaction  whatsoever,  with  interest 

after  the  rate  aforesaid  upon  all  and  every  such  sum  and 
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1856.  sums  of  money  from  the  time  or  respective  times  when 
Bjttlebtone  '^®  s*™®  ^^^^^  respectively  become  due  and  payable, 
Cooke.  without  deduction  or  abatement  whatsoever,  then  and 
in  every  such  case  these  presents,  and  every  article, 
clause  and  thing  herein  contained,  shall  cease,  determine, 
and  be  absolutely  void.**  The  deed  contained  covenants 
to  pay  these  moneys,  and,  in  case  of  default,  a  power 
of  sale.  On  the  day  on  which  the  bill  of  sale  was 
executed  and  immediately  after  the  execution  of  it,  the 
bankrupt  received  from  the  defendants  at  their  counting 
house  in  Friday  Street^  as  part  of  the  money  agreed, 
on  the  25th  of  January  1854,  to  be  advanced  on  the 
security  of  the  bill  of  sale,  the  sum  of  373/.  5s.9  viz. 
170t  5«.  and  200/.  in  two  cheques  which  were  duly 
honoured,  and  3/.  in  cash.  The  170/.  5*.  the  produce  of 
the  cheque  for  that  amount,  was,  on  the  same  day,  paid 
away  by  the  bankrupt  to  retire  an  acceptance  for  that 
amount  due  that  day  in  favour  of  Mr.  MclMRchaely  one 
of  the  trade  creditors.  The  200/.,  the  produce  of  the 
cheque  for  that  amount,  was,  on  the  following  day,  paid 
by  the  bankrupt  to  his  bankers,  Messrs.  Farley^  Turner 
and  Jones.  The  ZL  in  cash  was  an  amount  advanced 
to  the  bankrupt  by  the  defendants,  he  stating  that  he 
was  short  of  ready  cash  to  pay  his  travelling  expences. 
On  the  same  27th  oi  January  1854  the  defendants,  as 
further  part  of  the  money  agreed  on  the  25  th  oi  January 
to  be  advanced  on  the  security  of  the  bill  of  sale,  ac- 
cepted for  the  bankrupt  a  bill  at  three  months'  date  for 
300/.,  drawn  by  the  bankrupt  on  them,  which  bill  was 
duly  paid  by  the  defendants.  This  bill  was  also  paid 
by  the  bankrupt  to  the  plaintiff  Jones  and  his  partners  on 
the  28th  o{  January  1854,  along  with  the  2002^,  produce 
of  the  cheque  before  referred  to.  The  first  instalment 
of  2501  mentioned  in  the  deed  never  was  demanded  or 
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paid;  nor  has  any  part  of  the  moneys  intended  to  be  1856. 
secured  by  the  deed  been  paid,  except  as  hereinafter  bittlebtone 
appears.  The  transactions  between  the  defendants  and  cooke. 
the  bankrupt  subsequently  to  the  27th  oi  January  were 
as  follows,  viz.  The  bankrupt  on  his  part  consigned  to 
defendants  goods,  at  the  dates  and  of  the  values,  not 
deducting  the  defendants*  commission  and  expences,  as 
under,  viz. :  30th  January  1854,  250/.  worth;  on  the 
1st  o{ February  1854,  56/.  worth;  on  the  3d,  80i  worth; 
6th,  120/.  worth;  13th,  300/.  worth.  All  the  goods  so 
sent  by  the  bankrupt  to  the  defendants  were  sent  by 
the  bankrupt,  not  of  his  own  head,  but  in  pursuance  of 
letters  and  orders  given  by  the  defendants  to  the  bank- 
rupt. These  goods  were  sent  in  the  usual  course  of 
business;  the  usual  course  of  business  being  for  the 
defendants  to  specify  the  goods  they  wanted,  and  for 
the  bankrupt  to  send  such  goods.  The  defendants 
admit  a  conversion  of  all  the  above  goods  before  action. 
The  defendants  on  their  part,  on  the  31st  oi  January 
1854,  by  way  of  further  advance  to  the  bankrupt, 
accepted  for  him  a  bill  for  500/.  at  four  months,  drawn 
by  the  bankrupt  oh  them,  which  the  bankrupt  on  the 
1st  of  February  got  discounted,  and  which  bill  was  duly 
paid  by  the  defendants.  On  the  9th  ^f  February  the 
defendants  made  a  further  advance  to  the  bankrupt  of 
100/.  in  cash.  On  the  11th  of  February  1854  the 
defendants,  by  way  of  further  advance,  accepted  for 
the  bankrupt  a  bill  for  350/.  at  four  months,  drawn  by 
the  bankrupt  upon  them,  which  bill  was  duly  paid  by 
the  defendants.  On  the  8th  of  February  1854,  a  bill 
for  100/.  at  four  months'  date,  drawn  by  Messrs.  Belcher^ 
Phillips  and  Brawn^  of  Leeds,  trade  creditors,  upon  and 
accepted  by  the  bankrupt  for  a  trade  debt,  fell  due  and 
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1856.        ^As  dishonoured.     To  assist  the  bankrupt  in  taking  up 
BiTTLKSTONE  '^®  ^^^^  ^^^7*  ^^  compliancc  with  his  previous  request, 

CooKB        ^^°^  ^™  ^^^ '  ^"'  ^®  ^*^  "^^^  ^'^^  "P  ^^®  ^^'^*     ^*^^y 
on  the  11th  of  February  1854,  the  bankrupt  drew  a 

cheque  for  50/.  upon  his  bankers  for  payment  of  wages, 

which  cheque  was  refused  payment  by  the  bankers,  but 

was  afterwards,  on  the  same  day,  paid  by  them  at  the 

bankrupt's  request.     On  the  11th  of  February  1854, 

the  bankrupt  was  in  insolvent  circumstances;  and  he 

knew  that  fact,  and  believed  that  his  affairs  must  be 

wound  up  under  the  bankrupt  law,  or  by  composition 

with  his  creditors. 

The  case  then  shewed  that  the  defendants,  becoming 
aware  of  BougK^  insolvent  state,  seized  his  goods  under 
the  bill  of  sale,  and  that  Bough  was  adjudged  a  bankrupt 
on  the  petition  of  a  creditor  whose  debt  was  due  before 
the  execution  of  the  bill  of  sale. 

The  Court  were  to  have  power  to  draw  inferences  of 
fact 

The  question  for  the  Court  was,  whether  the  plaintiffs 
were  entitled  to  recover  in  respect  of  any,  and  which,  of 
the  said  goods. 

Hugh  Hilly  for  the  plaintiffs.  It  does  not  appear  that 
the  defendants  had  notice  of  any  act  of  bankruptcy 
when  they  seized  the  goods :  but  that  is  immaterial  if 
the  bill  of  sale  under  which  they  took  the  goods  was 
itself  an  act  of  bankruptcy.  A  transfer  of  the  whole  or 
nearly  the  whole  of  a  trader's  goods,  under  such  cir- 
cumstances as  necessarily  to  defeat  or  delay  his  creditors, 
is  an  act  of  bankruptcy ;  Graham  v.  Chapman  (a),  Smith 
v.  Cannan  (A).      The   deed  of  27th  of  January  con- 

(a)  12  Com,  B.  85.  (fr)  2  E,  ^  B.  36. 
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vejed  all  the  trader's  property,  then  worth  about  6000/.,  1856. 
and  also  his  future  stock  in  trade*  On  the  face  of  it  it  Bittlbstone 
conveyed  it  in  consideration  of  an  old  debt  of  500/.,  and  cookb. 
a  firesh  advance  not  in  the  whole  to  exceed  1800/.  The 
defendants  have  satisfactorily  shewn  that  in  fact  there 
was  no  intention  to  secure  the  old  promissory  note  for 
600/.,  and  that  the  bill  of  sale  really  was  only  in  con- 
sideration of  the  future  advance ;  but  the  parties  cannot 
contradict  the  deed.  [Lord  Campbell  C.  J.  The  parties 
could  not  in  any  action  at  law  between  themselves  set 
up  the  real  intention  to  contradict  the  deed ;  but  that 
18  not  the  present  case.]  Even  if  the  deed  were  to  be 
taken  to  be  drawn  as  it  was  intended  to  be,  the  effect 
of  it  was  that  the  trader  put  the  whole  of  his  property 
out  of  the  reach  of  his  creditors,  for  advances  which 
ultimately  turned  out  to  be  not  more  than  one  third  of 
the  value,  and  which  might  have  been  less.  The  effect 
is  necessarily  to  delay  creditors  who  should  take  out 
execution ;  Graltam  v.  Cluipman  (a),  Smith  v.  Carman  (Jb). 
The  principle  of  those  cases  was  acted  upon  in  Leake 
V.  Younff  {cy  Lee  v.  Hart  (d)  may  be  relied  on,  but  id 
distinguishable.  It  was  the  case  of  a  sale  out  and  out, 
at  a  low  price  it  is  true,  but  still  a  sale.  Here  the  goods 
are  put  out  of  the  reach  of  the  trader's  creditors,  by 
pledging  them  for  what  is  not  a  third  of  the  price. 

Sir  F.  Kelly,  for  the  defendants.  The  form  of  the 
deed  is  not  conclusive ;  it  was  drawn  up  so  as  not  to 
express  the  real  intention ;  and  a  Court  of  equity  would 

(a)  12  Com.  B.  85.  (6)  2  E.  ^  B.  35. 

(e)  5E,^B.  955. 

{d)  10  Exeh,  555.  Accord.  5.  C  (upon  bill  of  exceptions  on  a  now 
trial),  U  Exeh.  880. 

VOL.  VI.  X  £•   &    B, 
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1856.       have  reformed  it.     In  considering  whether  it  is  an  act 

B1TTLE8TONB  of  bankruptcy,  as  being  a  fraudulent  conveyance,  the 
Co^KE.  ^^*^  transaction  must  be  looked  to.  ITiat,  it  appears, 
was  solely  a  pledge  for  future  advances ;  the  defendants 
bona  fide  believed  that  the  advances  they  thus  made 
would  help  the  trader  through  his  diflSculties;  and, 
though  the  trader  ought  perhaps  to  have  known  that 
he  could  not  avoid  bankruptcy,  it  is  the  fair  conclusion 
from  the  facts  that  he  expected  to  be  able  to  continue 
business  by  the  aid  of  these  advances.  The  question 
then  is,  whether  the  pledge  of  a  trader's  stock  for 
advances  made  with  the  bona  fide  object  of  assisting 
and  paying  the  creditors  of  the  trader  must,  as  a  matter 
of  law,  be  considered  an  act  of  bankruptcy,  as  being  a 
fraudulent  conveyance,  with  intent  to  delay  or  defeat 
thera.  A  conveyance  of  all  a  trader's  goods,  if  it  be 
for  an  equivalent,  is  not  an  act  of  bankruptcy ;  Baxter 
V.  Pritchard  {a).  The  cases  cited  on  the  other  side, 
Graham  v.  Chapman  (i),  Smith  v.  Cannan  (c),  Leake  v. 
Yaunff  (rf),  were  all  conveyances  in  part  at  least  for  a 
bye  gone  debt,  which  could  not  be  an  equivalent  Lee 
V.  Hart  (e)  shews  that,  where  there  is  a  sale  for  money, 
which  may  be  an  equivalent,  the  lowness  of  the  price 
does  not  make  the  transaction  void,  unless  there  be 
fraud  in  fact.  A  present  advance  of  money  may  be 
an  equivalent,  though  the  assignment  embraces  after 
acquired  stock ;  Hutton  v.  Crutiwell  (ff) :  the  smallness  of 
the  amount  of  the  advance  is  only  material  as  evidence 
of  fraud  in  fact,  which  in  the  present  case  the  other  facts 
disprove. 

H.  Hill  was  heard  in  reply. 

(a)  \  A.^E.  456.  (fc)  12  Com.  B,  85. 

(e)  1  E,^  B,  35.  (rf)  5  E,  ft-  B,  955. 

(e)  10  Exth,  555.     See  1 1  Exch,  880.  {g)  \  E,  ^  B.  15. 
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Lord  Campbell  C.  J.     I  am  of  opinion  that  the       1856. 
defendants  are  entitled  to  our  judgment.     The  question  bittlestone 
is  whether  the  bill  of  sale  of  27th  January  is  an  act  of      Cooke. 
bankruptcy.     I  think  that  a  conveyance  by  a  trader 
of  goods  with  a  view  to  obtain  future  advances  is  not 
necessarily  as  a  matter  of  law  an  act  of  bankruptcy, 
though  the  whole  of  the  trader's  stock,  present  and 
future,  is  included  in  the  conveyance.  If  the  conveyance 
be  bona  fide  with  a  view  to  obtain  advances  for  the 
purpose  of  carrying  on  the  trade,  I  think  it  is  not  an 
act  of  bankruptcy.     It  is  unnecessary  to  enter  into  the 
reasons  which  lead  me  to  think  that  this  is  the  law; 
for  Hutton  v.  Cruttwell{a)  is  an  express  decision  in  this 
Court  that  such  a  conveyance  is  not  necessarily  an  act 
of  bankruptcy;   and  there  is  no  authority  against  it. 
Graham  v.  Chapman  (b)  and  Smith  v.  Cannan  (c)  are 
authorities  that,  where  such  a  conveyance  is  in  part  for 
a  bye  gone  debt,  it  is  an  act  of  bankruptcy ;  but  do  not 
touch  this  case,  where  the  conveyance  is  entirely  for  fresh 
advances.    Then,  if  such  a  conveyance  is  not  as  a  matter 
of  law  an  act  of  bankruptcy,  how  are  the  facts  as  to 
which  we  are  to  draw  inferences  ?     Now  we  are  first  to 
view  the  bill  of  sale  itself  as  if  it  had  been  reformed  in 
equity,  so  as  to  make  it  be  read  as  it  was  meant  to  be, 
as  a  conveyance  by  way  of  security  for  future  advances. 
Then  I  draw  the  conclusion  that  there  was  no  fraud  ia 
fact;  that  the  defendants  and  the  trader  both  thought 
that  the  advances  were  requisite  for  carrying  on  the 
business,  and  would  enable  the  trader  to  do  so.     Still 
after  this  there  remains  what  is  the  great  argument  for 
the  plaintiff,  that  the  advance  was  disproportioned  to 

(a)  \  E.^  B.  15.  (b)  12  Com.  B,  85. 

(c)  2E,^  B,  35. 

X  2 
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1856.  the  value  of  what  was  pledg:eA  The  property  pledged 
B1TTLE8TONE  was  worth  6000/. ;  and  the  limit  of  the  advance  stipu- 
CooKE.  ^^^  ^^^  ^°'y  ISOOi;  and  the  snm  actually  obtained 
was  far  below  the  value  of  the  goods.  Now  I  agree 
that  a  conveyance  of  this  sort  is  invalid  unless  there  be 
an  equivalent;  but  I  cannot  say  that  the  advantage 
obtained  for  the  trader  and  his  creditors  by  these 
advances  was  not  a  full  equivalent  for  the  pledge.  In 
times  of  pressure  an  advance  in  ready  money  of  a  very 
small  amount  may  very  often  enable  a  trader  to  avoid 
stopping  payment,  and  so  enable  him  to  pay  all  his 
creditors  20*.  in  the  pound.  I  cannot  therefore  say 
that  the  inadequacy  of  the  advance  makes  the  deed 
fraudulent  as  a  matter  of  law :  and,  drawing  inferences 
of  fact,  I  6nd  it  was  not,  in  this  case,  fraudulent  in  fiict. 
I  do  not  think  there  was  any  intention  to  delay  or  defeat 
creditors:  and,  looking  at  the  facts  as  they  appeared  at 
the  time,  I  should  think  the  transaction  must  have 
appeared  to  both  parties  likely  rather  to  have  benefitted 
than  to  have  defeated  the  creditors. 

(WiGHTMAK  J.  had  left  the  Court  before  the  conclusion 
of  the  argument.) 

Eble  J.  I  also  am  of  opinion  that  the  judgment  must 
be  for  the  defendant  The  deed  was  an  assignment  of 
all  the  trader's  stock,  including  what  he  might  afterwards 
acquire ;  but  such  an  assignment  is  not  in  law  an  act 
of  bankruptcy,  unless  it  be  one  the  effect  of  which  would 
be  to  defeat  or  delay  the  creditors.  In  fact,  I  think 
this  assignment  was  perfectly  bona  fide,  made  in  the 
sincere  belief  that  by  the  aid  of  the  money  thus  obtained 
the  trader  would  be  able  to  go  on,  and  that  it  would 
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assist  the  creditors.     It  is  probable  that  in  the  result  it        1^55. 

has  delayed  them ;  and,  if  the  trader  had  known  that  snch    butlkstonk 

must  be  the  effect,  it  might  have  been  fraudulent;  but  I       cookk. 

think,  on  the  facts  stated,  there  are  indications  that  the 

trader  stood  so  that  he  hoped  to  be  able  to  go  on.    It  is 

true  that  the  real  state  of  his  affairs  was  such  that  he 

could  not  possibly  continue  his  trade;  and  perhaps  he 

knew  so  much  of  them  that  it  ought  to  have  been  clear 

to  his  mind  that  he  could  not  go  on.     But  it  is  plain  to 

me  that  this  was  not  clear  to  his  mind,  and  that  he  raised 

this  money  intending,  not  to  delay  his  creditors,  but  to 

meet  them.     It  is  then  urged  that  the  conveyance  of 

the  trader's  goods  puts  them  out  of  the  reach  of  process ; 

that,  being  under  pledge,  they  could  not  be  taken  under 

a  fi.  fa.,  and  so  creditors  must  be  delayed.     That  is  in 

effect  saying  that  an  assignment  of  all  a  trader's  goods 

as  a  pledge  for  a  sum  less  than  their  value  must,  in  point 

of  law,  be  an  act  of  bankruptcy.     But  to  hold  so  seems 

to  me  inconsistent  with  the  very  salutary  decision  that 

a  bona  fide  sale  of  goods  in  a  season  of  pressure  by  a 

trader  for  whatever  ready  money  can  be  obtained  is 

valid,  though  the  price  may  be  small.     The  principle  of 

that  decision  I  take  to  be,  that  the  power  of  raising  a 

small  sum  in  ready  money  on  an  emergency  may  often, 

in  the  exigencies  of  trade,  be  of  immense  value.     We 

have  seen  times  when  bankers  of  undoubted  solvency 

have  had  difficulty  in  raising  a  few  thousand  pounds, 

though  the  command  of  that  sum  for  a  few  hours  was 

essential  to  enable  them  to  keep  the  bank  open,  and  so 

to  preserve  a  business  of  immense  value.    It  would  be 

dangerous  to  lay  down  that  an  arrangement  by  which  a 

trader  under  such  circumstances  raises  money  is  as  a 

matter  of  law  void  because  of  any  disproportion  between 

the  security  and   the   sum  raised.      I  think   that   the 
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1856.  proportion  which  the-  sum  raised  bears  to  the  value  of 
BiTTLESTONE  ^^®  property  pledged^  in  this  case  about  one  third,  is  a 
Cooke.  circumstance  to  be  considered  in  determining  whether 
the  transaction  is  bona  fide  or  not,  but  is  not  con- 
clusive that  it  is  fraudulent ;  and  I  think  the  same  of 
the  circumstance  that  the  assignment  embraced  all  the 
traders  stock,  including  what  he  might  acquire  after- 
wards. There  often  may  be  a  very  good  reason  for 
taking  a  security  over  the  whole  of  a  trader's  stock 
present  and  future,  as  then  the  stock  may  be  used  in 
the  mean  time  and  made  a  source  of  profit,  whilst,  if  a 
portion  of  the  existing  stock  is  separated  and  set  aside 
as  a  security,  it  is  tied  up  from  use.  I  am  confirmed 
in  this  conclusion  by  the  decision  in  Button  v.  Crutt" 
well  (fl),  which  is  precisely  in  point.  If  it  were  com- 
petent to  us  to  overrule  that  case  I  should  not  do  so,  as 
I  think  it  a  salutary  decision,  and  that  such  bills  of  sale 
should  be  watched  to  see  if  they  are  bon&  fide,  not  held 
necessarily  void. 

Crompton  J.  We  must  first  determine  whether  we 
may  look  at  the  real  transaction,  or  whether  we  are 
concluded  by  the  terms  of  the  bill  of  sale,  and  bound 
to  consider  this  as  a  conveyance,  in  part  for  a  bygone 
debt.  Now,  the  question  for  decision  is,  whether  this 
deed  was  frau<)ulent  as  intended  to  delay  or  defeat 
creditors ;  and,  for  the  purpose  of  determining  whether 
it  was  or  not,  we  must  look  at  the  real  transaction :  and 
we  find  that  it  was  intended  to  be  a  pledge  exclusively 
for  future  advances. 

Then  is  that,  though  bon&  fide,  necessarily  as  a  matter 
of  law  an  act  of  bankruptcy  ?    It  could  hardly  be  so 

(a)    \  E,^  B,  15. 
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argued  consistently  with  HuUtm  v.  CruttweH(a).  Had  1856. 
there  not  been  that  decisiony  I  should  have  thought  it  bittlestone 
well  to  take  time  to  consider  the  decided  cases.  The  old  cookb. 
cases  clearly  established  the  rule  that  a  conveyance  of 
the  trader's  property,  leaving  it  no  longer  in  his  option 
whether  he  would  continue  his  trade,  was  in  law  an  act 
of  bankruptcy,  as  necessarily  defeating  his  creditors.  On 
this  an  exception  has  been  engrafted,  that  the  conveyance 
is  not  an  act  of  bankruptcy,  if  it  be  for  an  equivalent ; 
Baxter  v.  Pritchard{b\  Rose  v.  Haycock  (c).  The  point 
in  the  present  case  is,  whether  a  conveyance  by  way  of 
pledge  for  an  advance  is  for  an  equivalent,  so  as  to  bring 
it  within  the  exception :  but  it  is  expressly  decided  in 
Huiton  V.  Cruttwett{d)  that  it  is.  We  ought  not  to 
overrule  that  decision,  which  I  think  lays  down  a  rule 
consistent  with  the  modern  course  of  mercantile  business. 
All  merchants  now  raise  money  by  pledge  of  their  pro- 
perty ;  in  times  of  pressure  they  often  must  bring  every 
available  thing  to  pledge ;  and,  if  they  did  do  so  by 
pledging  their  whole  property  in  separate  parcels  to 
different  pledgees,  the  transactions  would  not  be  im- 
peachable. It  is  difficult  to  see  why  the  transaction 
should  be  invalid  if  all  the  property  is  included  in  one 
pledge  to  one  person,  if  that  be  most  convenient. 

Then,  if  the  transaction  of  this  kind  is  not  necessarily 
fraudulent  as  a  matter  of  law,  was  this  fraudulent  in  fact  ? 
I  come  to  the  conclusion  that  it  was  bona  fide  done  as 
the  most  convenient  way  of  raising  as  much  money  as 
could  be  got  for  the  purpose  of  the  trade,  and  not 
fraudulent  in  fact. 

Judgment  for  the  defendants. 

{a)   \  E.^  B,  15.  (6)  1  A.  §•  E.  456. 

(c)    \  A.  S^  E,  160,  note  (a). 
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Wednesrfap, 
April  30th. 


SiEVEKiNG  against  Maass. 

nPHE  decision  in  this  case,  in  the  Court  of  Queen's 
Bench,  will  be  reported  together  with  the  decision 
of  the  Exchequer  Chamber  in  the  same  case^  June  Sd, 
1856. 


Thursdayt 
May  I  St. 


Halhead  and  Lord  against  Young. 


Declaration       HPHE  declaration    alleged   that  plaintifls,    using  the 

plaintiff  had  name   of  Halhead^  Fletclier  §•  Company^  on    9lh 

chartered  a 
ship,  then  on 

her  way  to  New  York,  to  proceed  to  Quebec  after  discharging  at  New  York,  and  to  load 
at  Quebec  from  plaintiff's  factor  a  cargo  of  timber,  and  therewith  proceed  to  Liverpool, 
That,  at  the  time  of  such  chartering,  the  ship  was  on  her  voyage  to  New  York,  That 
plaintiff  contracted  with  R,  of  Quebec  for  the  purchase  of  a  cargo  of  timber.  That  the 
ship  proceeded  from  New  York  to  Quebec,  for  the  purpose  of  loading  the  cargo,  and,  if  she 
had  not  been  lost,  would  have  arrived  at  Q^ebec  and  loaded  the  cargo.  That  plaintiff  directed 
his  broker  to  effect  a  policy  of  insurance  on  the  profits  on  such  cargo.  That  the  broker 
effected  a  policy,  which  defendant  underwrote,  *'  lost  or  not  lost,  at  and  from/*  then  followed 
the  written  words  **  New  York  to  Q^ebee,  during  the  ship's  stay  there  for  any  purpose,  and 
back  to  Liverpool  s**  >nd  then,  in  print,  "  beginning  the  adventure  upon  the  said  goods  and 
merchandizes  from  the  loading  thereof  on  board  the  said  ship;**  the  ship,  goods  and  mer- 
chandises "shall  be  valued,**  then,  in  written  words,  *^  1000/.,  on  profit  on  cargo.'*  That 
the  ship,  on  her  voyage  from  New  York,  and  before  reaching  Quebec,  was  lost  by  the  perils 
of  the  seas ;  that  the  cargo  was  awaiting  her  arrival  at  Quebec,  and,  in  consequence  of  her 
loss,. could  not  be  shipped  during  the  shipping  season;  and  the  profits  were  lost  by  the 
perils  of  the  seas.     On  demurrer : 

Held :  that,  the  cargo  never  having  been  on  board  the  ship,  the  policy  never  attached,  and 
plaintiff  could  not  recover  from  defendant  ra  an  action  thereon. 

The  declaration  set  forth  a  correspondence  between  plaintiff  and  his  broker,  which  was 
alleged  to  have  been  made  known  to  the  defendant  at  the  time  of  the  effecting  the  policy, 
and  from  which  (it  was  contended)  it  appeared  that  the  iutcntion  had  been  to  insure  against 
the  profits  being  lost  by  reason  of  a  lo«s  of  the  ship  between  New  York  and  Quebec.  It 
was  further  alleged  that  the  premium  was  larger  than  the  premium  would  have  been  for  an 
insurance  not  covering  such  loss. 

Held :  that  thc»e  circumstances  could  not  be  taken  into  consideration  in  interpreting  the 
policy. 

Where  defendant  demurs  to  the  declaration  and  also  pleads  over,  and  plaintiff  demurs  to 
the  plea,  plaintiff  has  the  right  to  begin. 
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August  1853|  made  with  James  Baines  jf  Company  a  1856. 
charter  party  for  chartering  the  ship  Lady  Bvlwer.  Halhead 
The  declaration  set  out  the  charter  party,  by  which  it  youno. 
was  agreed  by  James  Baines  ^  Company ^  owners  of  the 
ship,  then  on  her  way  to  New  York^  and  plaintiflb,  that 
the  ship  should  proceed  to  Quehec  after  discharging  at 
New  York,  and  there  load  from  the  factors  of  plaintifls 
a  full  and  complete  cargo  of  yellow  pine  timber,  not 
exceeding  &c.,  and  therewith  proceed  to  Liverpool, 
and  deliver  the  same  on  being  paid  freight  at  rates 
speciBed  in  the  charter  party :  the  act  of  God  &c. 
always  excepted.  The  declaration  then  alleged  that, 
at  the  time  of  making  the  charter  party,  the  ship  was 
on  her  outward  voyage  to  New  York,  having  sailed  from 
Liverpool  on  20th  July  1853.  That,  on  19th  August 
1853,  plaintiffs  made  a  contract  with  Ritchie  ff  Company, 
of  Quebec,  for  the  purchase  of  a  cargo  of  timber.  The 
declaration  set  out  the  contract,  which  was  for  a  cargo 
of  wood  goods  to  load  TTie  Lady  Bulwer;  "  said  cargo 
to  be  delivered,  as  customary,  on  the  arrival  of  the  vessel 
at  Quebec,  and  to  consist"  &c.  The  declaration  then 
alleged  that  the  ship  proceeded  to  New  York  from 
Quebec  **  for  the  purpose  of  loading  the  said  cargo,  so 
purchased  by  the  plaintiffs  as  aforesaid,  in  pursuance  of 
the  said  charter  party  and  the  said  contract ;  and  that 
the  said  ship,  if  she  had  not  been  lost  in  manner  herein- 
after mentioned,  would  have  arrived  at  Quebec  aforesaid, 
and  loaded  the  said  cargo  in  the  shipping  season  of 
1853."  **That,  for  the  purpose  of  insuring  the  said 
profits  on  the  said  cargo,  they,  the  plaintifl^  directed 
their  brokers,  Messieurs  Alfred  Gibson  8[  Company,  to 
effect  a  policy  of  insurance  on  such  profits  valued  at 
1000£"     The  declaration  then  stated  the  writing  and 


V. 

Young. 
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1856.       receipt  of  certain  letters^  extracts  of  which  were  set  out 
Halreap""  verbatim,  averred,  in  each  instance,  to  be  "the  part 
material  to  the  present  action."  Thej  were,  in  substance, 
as  follows. — 4th  November  1853,  from  plaintiflRs  to  Alfred 
Gibson  §•  Company ^  directing  them  to  insure  on  The  Lady 
Bulwer'a  cargo  at  30002^,  stating  that,  as  the  writers  under- 
stood from  the  owners,  she  cleared  from  New  York  on 
12th  October,  and  directing  the  brokers,  if  they  could 
not  effect  the  above,  at  all  events  to  effect  insurance 
on  profit  on  the  cargo,  valued  at  I000£ ;  and  similar 
directions  as   to  another  ship  and  cargo;  "the  ships 
having  been  chartered  and  the  cargoes  bought  on  most 
favourable  terms." — 7th  November  1853,  Alfred  Gibson 
^  Company  to  plaintiffs,  stating  that  the  writers  had  been 
unsuccessful,  owing  to  the  uncertainty  of  the  date  of 
sailing  from  Quebec. — 8th  November  1853,  plaintifis  to 
Alfred  Gibson  ^  Company,  stating  that  TTie  Lady  Buhcer 
could  scarcely  be  at  Quebec  on  22d  October,  and  adding : 
"  we  should  also  like  you  to  insure  the  profit  on  The 
Lady  Bulwer,  lOOOil ;  this  we  believe  is  not  unusual : 
suppose,  for  instance,  the  ship  was  lost  going  from  New 
York  to  Quebec,  we  lose  our  profit;  we  want  to  cover 
this.*' — Answer  by  Alfred  Gibson  ^  Company  to  the 
preceding:  "  The  Lady  Bulwer  we  have  done  at  7i  Is. 
per  cent.,  the  most  moderate  rate  we  could  get  her 
taken  at,  and  have  the  pleasure  to  inclose  policies  for 
both  vessels."    The  declaration  then  alleged  "  that,  at 
the  time  of  effecting  the  policy  of  insurance  hereinafter 
mentioned,  the  defendant  and  the  other  underwriters  of 
such  policy  had  notice  of  all  the  premises."    "  That  the 
said  brokers,  on  the  9th  of  November  a.d.  1853,  after 
fully  explaining  from  the  above  letters  to  the  defendant 
and  the  other  underwriters  on  the  said  policy  hereinafter 
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mentioned  the  nature  of  the  risk  intended  to  be  covered,       1856. 
effected,  as  agents  for  the  plidntiffs,  and  the  defendant     Halhead  ~ 
then  subscribed,  a  policy  of  insurance ;  which  said  policy       youno 
is  the  same  of  which  a  copy  was  inclosed  in  the  said  last 
mentioned  letter." 

The  declaration  then  set  out  the  policy,  by  which 
Alfred  Gibson  Sf  Company  as  agent,  *'as  well  in  their 
own  name"  &c.,  caused  "  themselves  and  them*'  &c.  to 
be  insured,  lost  or  not  lost,  at  and  from  New  Yorh  to 
Quebec,  during  the  ship^s  stay  there  for  any  purpose,  and 
back  to  Liverpool,  including  all  risk  of  craft,  upon  any 
kind  of  goods"  &c.,  on  the  <'  vessel  called  The  Lady 
Bulwer,  whereof  is  master  &c.,  '<  beginning  the  adventure 
upon  the  said  goods  and  merchandizes  from  the  loading 
thereof  aboard  the  said  ship  upon  the  said  ship 

&c.,  and  so  shall  continue  and  endure  during  her  abode 
there,  upon  the  said  ship  &c. ;  and  further  until  the  said 
ship,  with  all  her  ordnance,"  &c.,  '^  shall  be  arrived  at 
"  &c. ;  **  and  upon  the  goods  and  merchandizes 
until  the  same  be  there  discharged  and  safely  landed. 
And  it  shall  be  lawful  for  the  said  ship  &c.  in  this  voyage 
to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
or  places  whatsoever  and  wheresoever,  including  risk  of 
towing  by  steamer,  without  prejudice  to  this  insurance. 
The  said  ship  &c.,  goods  and  merchandizes  &c.,  for  so 
much  as  concern  the  assured,  by  agreement  between  the 
assured  and  assurers,  in  this  policy  are  and  shall  be 
valued  1000/.  on  profit  on  cargo  so  valued/*  The  perils 
insured  against  were  stated,  in  the  usual  terms,  to  be  of 
the  seas,  &c.,  and  all  other  perils  &c.,  <<that  have  or 
shall  come  to  the  hurt,  detriment  or  damage  of  the  said 
goods  and  merchandizes,  ship,  &c.,  or  any  part  thereof." 
Averment :  ^'  that  the  words  of  the  said  policy  copied 


316  EASTER  TERM. 

1856.        above  in  red  ink  (a)  are  written  in  the  original  policy; 
Halhkad     ®°d  Ae  rest  of  the  policy  is  printed." 
Young.  '^^®  declaration  then  alleged :  "  that  the  rate  of  7L  1$. 

per  cent.,  at  which  the  said  policy  was  effected,  was  a 
higher  rate  than  would  have  been  charged,  or  was  then 
chargeable,  for  a^imilar  risk  commencing  at  Quebec^  or 
for  a  risk  on  goods  only  for  the  said  voyage  in  the  said 
charter  party  and  policy  mentioned."  That  defendant 
became  an  insurer  at  150/.,  ^^  upon  the  premises  in  the 
said  policy  in  that  behalf  mentioned."  "  That  the  ship 
sailed  on  her  said  'voyage  from  New  Yorh  aforesaid  to 
Quebec  aforesaid,  on  the  15th  of  October  Il^J}.  1853,  for 
the  purpose  of  loading  the  above  cargo,  and  was,  on  the 
10th  oi  November  1853,  wholly  lost  by  the  perils  of  the 
seas  on  her  said  voyage,  and  before  reaching  Quebec 
aforesaid.'*  **  That,  at  the  time  of  such  loss,  and  at  the 
time  when  the  said  ship  would  have  arrived  at  Quebec 
aforesaid,  in  the  ordinary  course  of  such  voyages,  the 
said  cai^o,  so  purchased  by  the  plaintifiB  as  aforesaid, 
was  lying  at  Quebec  aforesaid,  ready  for  shipment  on 
board  the  said  ship,  and  was  there  awaiting  her  arrival 
for  that  purpose ;  and  the  said  Messrs.  Ritchie  ff  Company 
intended  to  ship  the  said  cai^o,  and  would  have  shipped 
the  same,  by  the  said  ship  for  conveyance  to  Liverpool 
aforesaid  if  she  had  duly  arrived  at  Quebec  aforesaid  on 
her  said  voyage."  *'  That,  in  consequence  of  the  said 
ship  having  been  so  lost  as  aforesaid,  and  there  being 
no  other  ship  procurable  at  Quebec  during  the  season 
to  convey  the  said  cargo  to  Liverpool  aforesaid,  the 
plaintiffs  were  prevented  from  shipping  the  said  cargo 
at  Quebec  aforesaid  during  the  shipping  season  of  1853, 

(a)  These  words  are  printed  iu  italics  in  the  text.  Some  allegations 
▼erifjring  certain  immaterial  erasures  are  omitted,  with  some  other  stipu- 
lations not  affecting  the  point  decided. 
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according  to  their  said  contract.**  '*  Tliat  the  said  1856. 
profits,  so  insured  as  aforesaid,  then  became  and  were,  Halhbad 
by  perils  insured  against  by  the  said  policy,  that  is  to  youno. 
say  by  the  said  perils  of  the  seas,  wholly  lost  to  the 
plaintiffs."  ''That  they,  the  plaintifib,  at  the  time  of 
the  loss  of  the  said  ship  as  aforesaid,  were  interested  in 
the  said  cargo  and  the  profits  thereof  to  the  extent  of 
the  sum  insured  on  such  profits;  and  they  had  just 
reason  to  expect,  and  did  expect,  that  they  would,  by 
means  of  the  arrival  of  the  said  goods  at  Liverpool 
aforesaid,  and  the  sale  thereof,  make  and  realize  a  profit 
thereon  to  the  amount  aforesaid ;  and  they  would  have 
made  and  realized  such  profits  if  the  said  goods  had 
not  been  prevented  from  arriving  at  Liverpool  aforesaid 
in  manner  hereinbefore  mentioned."  ''  That,  by  reason 
of  the  said  ship  having  been  so  lost  by  perils  of  the  seas, 
and  of  the  plaintiffs  having  been  thereby  prevented  as 
aforesaid  firom  loading  the  said  cargo  at  Quebec  aforesaid, 
during  the  shipping  season  of  1853,  the  said  contract 
with  the  sud  Messieurs  Ritchie  Sf  Company  for  pur- 
chase of  the  said  cargo  terminated  and  was  dissolved; 
and  the  said  cargo  never  was  conveyed  to  England; 
and  no  profits  were  ever  realized  by  the  plaintiffs 
thereon."  ''That,  although  all  things  and  conditions 
whatsoever  have  happened  and  been  performed  in  order 
to  entitle  the  plaintiffs  to  recover  from  the  defendant 
the  said  sum  of  1507.  so  insured  by  him  as  aforesaid, 
yet  the  defendant  has  not  paid  the  said  sum  of  15021, 
or  any  part  thereof.*' 

Demurrer.     Joinder. 

The  defendant  also  pleaded  five  pleas.  The  plaintiffs 
took  issue  on  all  these  pleas,  and  also  demurred  to  the 
fifth  plea.     The  defendant  joined  in  demurrer. 
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1 856.  The  case  waa  argued,  on  an  earlier  day  in  this  Term  (a). 

Halhbao 

Young  ff^iUe,  for  the  defendant,  claimed  to  begin,  as  having 

demurred  6rst  (ft). 

JBiiffh  Hill,  for  the  plaintifis,  cited  Bourne  v.  Sey^ 
mour  (c),  where  the  Court  of  Common  Pleas  had  ruled 
otherwise.  [JFKtp^on,  amicus  Curiae.  This  Court  has 
acted  upon  that] 

Lord  Campbell  C.  J.  It  seems  that,  according  to 
the  latest  decision,  counsel  for  the  plaintifEs  is  entitled 
to  begin. 

Hugh  HiU,  for  the  plaintifis.  The  question  arises  on 
the  declaration.  And  the  first  point  is,  whether  the 
interest  of  the  plaintiffi  in  the  profits  of  the  cargo  be  an 
insurable  interest;  the  second,  whether  the  policy  had 
attached  before  the  loss.  The  defendant  denies  that 
the  interest  was  insurable*  But  it  is  an  interest  which 
possesses  a  legal  certainty.  The  contract  for  the  goods 
was  made ;  the  goods  were  awaiting  the  arrival  of  the 
ship;  and  the  all^ations  in  the  declaration  shew  a 
reasonable  certainty  of  profit.  [Lord  Campbell  C.  J. 
A  profit  depending  on  what?]  On  the  arrival  of  the 
ship  at  Quebec.  Barclay  v.  Cousins  (d)  shews  that  such 
an  interest  is  insurable ;  and  that  case  is  referred  to,  as 
establishing  the  principle,  in  Amould  On  the  Law  of 

(a)  April  25th.  Before  Lord  CampbeU  C.  J.,  Erk  and  Cnmpimi  Js. 
tfipktmam  J.  left  the  Court  early  in  the  argument 

(&)  See  Hilttm  ▼.  Burl  GrantUU^  6  Q.  B,  701.  710 ;  /Zo^mmi  ▼.  O/irer, 
10Q.J9.  704.  710. 

(e)  16  (km.  B.  337.  342.  (d)  2  EuH,  544. 
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Marine   Insurance,  voL    1,  p.   204.      [Wilde,  for  the        i856. 

defendant,  admitted  that  such  an  interest,  generally,     halhbad 

was  insurable;  but  said  that  he  should  contend  that  the      youW 

profits  of  the  cargo  were  not  insured  from  New  York  to 

Quebec  by  this  instrument,  and  that  the  policy  had  not 

attached.]     On  behalf  of  the  defendant,  Boyal  Exchange 

Assurance  v.  MSwiney  (a)  will  be  cited.      There  the 

Court  of  Exchequer  Chamber  held  that  the  profits  of  a 

cargo  were  insurable :  but  that  profit  on  the  goods  not 

shipped  could  not  be  said  in  that  case  to  be  insured, 

nor  such  profit  to  be  lost  by  perils  of  the  sea,  on  account 

of  the  ship  itself  having  been  lost  by  perils  of  the  sea, 

and  the  shipping  having  thus  become  impossible.     But 

there  the  declaration  stated  only  that  the  goods  were 

supposed  to  have  been  shipped,  which  in  bet  they  were 

not;  whereas  here  the  exact  state  of  things  contem* 

plated  at  the  time  of  the  policy,  namely  that  the  goods 

were  awaiting  the  arrival  of  the  ship,  was  known  to  all 

parties  and  was  the  foundation  of  the  contract.     Nor  ^ 

did  it  appear  there,  as  it  does  here,  that  an  additional 

premium   had  been  paid  on   account  of  the  peculiar 

nature  of  the  risk,  a  circumstance  upon  which  much 

stress  is  laid  in  the  judgment  of  the  Court  of  Exchequer 

Chamber  (b).     A  policy  on  the  freight  of  goods  for  a 

given  voyage  is  somewhat  analogous  to  this  policy ;  and 

there  the  insurance  is  payable  though  the  ship  be  lost 

before  the  goods  are  on  board,  if  the  ship  has  started 

upon  the  contract  to  take  the  goods  on  board ;   Thamp^ 

son  V.  Taylor  (c),  Horncastle  v.  Suart  {d).     It  is  to  be 

(a)  14  Q.  B,  646,  in  Exch.  Ch..  rcyersing  the  judgment  of  Q.  B.  in 
M'Swiney  ▼.  Rotfol  Exchange  Asiuranee,  14  Q.  B.  63^ 

(b)  14  Q.  B,  660.  (c)  6  7.  27.  478. 
(rf)  7  Ea9t,  400. 
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1866.  observed  that  in  RoyalExchangeAssurancev.  M^8xoiney{a) 
Halhead  much  stress  was  laid  on  the  printed  words  of  the  policy: 
Young.  ^^^  declaration  distinguishes  what  is  printed ;  and  the 
printed  words  are  frequently  considered  as  immaterial, 
at  any  rate  to  be  controuled  by  the  written  words. 
\Erle  J.  That  is,  I  presume,  where  the  printed  words 
are  unintelligible,  or  inconsistent  with  the  rest  of  the 
policy.]  In  Boyal  Exchange  Assurance  v.  M* Sidney  (a) 
there  were  no  special  facts  explaining  the  contract: 
here  the  correspondence,  which  is  on  the  record,  shews 
the  understanding  of  the  parties.  [Lord  Campbell  C.  J« 
You  will  have  to  shew,  in  the  course  of  your  argument, 
that  we  can  legitimately  look  to  the  correspondence  for 
the  purpose  of  varying  the  subsequent  written  contract] 
Of  explaining  it ;  not  of  varying  it  The  profit  to  be 
derived  by  a  shipowner  for  conveying  his  own  cargo 
may  be  insured  as  freight,  and  is  protected  by  the 
policy  though  the  ship  be  lost  before  the  cargo  be  on 
,  board ;  Devauz  v.  J' Anson  (&)• 

The  plaintifis  will  not  insist  on  the  demurrer  to  the 
fifth  plea. 

fFiIde,  contra.  The  law  as  to  insurance  of  freight  is 
not  in  dispute:  the  question  here  is  on  a  very  di£Perent 
insurance.  In  the  first  place,  it  has  not  been  shewn  that 
the  correspondence  can  be  looked  to  for  the  purpose  of 
construing  the  policy.  [Lord  Campbell  C.  J.  A  contract 
may  be  explained  by  the  accompanying  facts.]  But  it 
cannot  be  qualified  by  conversations  or  other  negotiations. 
In  Goldshede  v.  Sican  (c),  where  a  written  guarantee  was 
explained  by  collateral  evidence,  the  evidence  was  of  a 

(a)  14  Q.  B,  646.  (6)  6  Sew  Co.  519. 

(e)  1  Exck.  154. 
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state  of  facts,  not  of  an  understanding  between  the  parties  1856. 
qualifying  or  explaining  the  contract.  The  declaration  halhead 
here  goes  no  further  than  to  aver  that  the  underwriters  y^^  ^ 
had  notice  of  what  had  passed :  it  is  not  said  that  the 
policy  was  made  in  pursuance  of  the  letters:  it  may 
well  be  that  the  previous  arrangements,  if  there  were 
any,  were  intentionally  rejected  when  the  policy  was 
made.  Then,  as  to  the  policy.*  An  insurance  on 
profits  is,  in  effect,  an  insurance  on  part  of  the  goods. 
[Crompton  J.  It  seems  that  the  real  contest  between 
you  is,  whether  the  insurance  on  profit  is,  like  that  on 
freight,  on  an  incident  to  the  ship,  or  on  an  incident  to 
the  goods.]  This  policy,  if  substantially  distinguishable 
from  that  in  Royal  Excliange  Assurance  v.  M^Swiney  (a), 
is  the  less  favourable  of  the  two  to  the  insured;  here  it 
is  on  **  profit  on  cargo :"  there  it  was  on  *^  profit  on  rice." 
The  adventure  is  ''at  and  from  New  York  to  Quebec^ 
during  the  ship's  stay  there  for  any  purpose,  and  back  to 
Uverpool^  **  beginning  the  adventure  upon  the  said  goods 
and  merchandizes  from  the  loading  thereof  aboard  the 
said  ship."  There  is  a  class  of  cases  in  which  it  has 
been  considered  that,  where  the  adventure  is  so  limited, 
goods  put  on  board  before  the  arrival  at  the  place  named 
are  not  covered  by  this  policy ;  Spitta  v.  Woodnum  {fi)^ 
Langhom  v.  Hardy  (c),  are  such  cases.  Now  the 
insurance  on  profits,  which  has  been  called  an  excres- 
cence on  goods  {d)i  must  be  on  the  same  footing  in  this 
respect  as  an  insurance  on  the  goods  themselves.  The 
plaintiffs  contend  that  simply  the  gain  is  insured ;  and, 

(a)  14  Q.  B.  646.  (6)  3  ToMtU.  416. 

(e)  4  T^BuiU.  628. 

id)  See  Eyf  ▼.  (?loMr,  16  Batt,  220.     AUo  Parht  B.  in  Stoekdale  t. 
Ihmhp,  6  Af.  4-  If.  232. 

VOL.   VL  Y  E.   &  B. 


Halhead 

V. 

Young. 
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1856.  according  to  that  interpretation,  there  might  be  a 
recovery  on  the  policy  even  if  the  loss  arose  simply 
from  a  favourable  market  having  been  missed  by  the 
retardation  of  the  voyage :  and  it  may  be  that  a  policy 
might  be  so  framed  as  to  embrace  such  a  risk.  But  this 
policy  is  not  so  framed.  In  Knox  v.  Wood  (a)  the  com- 
mission on  the  freight  of  a  cai^go  to  be  taken  in  at  Jamaica 
was  insured;  the  sifip  was  captured  before  reaching 
Jamaica:  and  it  was  held  that  the  assured  could  not 
recover.  In  Stockdale  v.  JDunlop  (b)  the  plaintiff  had 
insured  the  profits  of  goods  for  which  he  had  made  only  a 
verbal  contract,  which  could  not  be  enforced ;  and,  the 
goods  not  having  been  delivered  to  him  by  reason  of  the 
loss  (by  perils  of  the  seas)  of  the  vessel  on  which  they 
were,  it  was  held  that  he  could  not  recover  in  respect 
either  of  the  goods  or  the  profits.  And  there  insurance 
on  profits  was  distinguished  from  insurance  on  freight. 
Now  here  the  risk  from  New  York  must  be  at  any  rate  a 
risk  upon  the  profit  of  goods  put  on  board  at  New  York 
This  is  an  insurance  on  *^  cargo."  The  policy  could  not 
be  intended  to  cover,  for  instance,  a  loss  by  fire  on  shore. 
Besides,  the  goods  actually  exist  in  specie :  as  to  them, 
there  has  been  no  loss,  except  of  the  voyage. 

Hugh  HilU  in  reply.  As  to  the  point  first  mentioned. 
It  is  not  sought,  by  the  collateral  evidence,  to  add  to,  or 
otherwise  vary,  the  contract  Evidence  only  of  facts 
within  the  knowledge  of  the  parties  is  offered,  for  the 
purpose  of  applying  the  terms  of  the  contract  itself. 
The  declaration,  it  is  true,  does  not  say,  in  so  many 
words,  that  the  contract  was  made  on  the  understanding 

(a)  I  Cauipb,  543.  (6)  6  Af.  $•  W.  224. 
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shewn  by  the  letters:  but  it  shews  facts,  such  as  the       i856. 
rate  of  premium,  from  which  the   application  of  the     jj^j^^^^^jj 
language  of  the  contract  is  to  be  inferred.     As  to  the  ^-  ^ 

other  point  In  Stochddle  v.  Dunlop  (a)  issue  was  joined 
on  the  interest  of  the  assured  in  the  profits:  and,  as 
they  had  no  interest  in  the  goods  which  could  be 
enforced,  they  failed.  In  Knox  v.  ffbod(b)  no  cargo 
was  ready,  as  pointed  out  in  Park's  System  of  the  Law 
of  Marine  Insurances,  ch.  xiv.  s.  6  (vol.  2.  p.  664.  ed.  8.), 
and  in  the  judgment  of  this  Court  in  JkPSwiney  v.  Royal 
ExckaTige  Assurance  (c).  In  King  v.  Glover  {d)  the 
master  of  a  ship  recovered  upon  his  insurance  on  his 
commission  upon  slaves  to  be  purchased  by  him.  It  seems 
to  be  argued  that  a  party  recovering  on  a  policy  insuring 
freight  recovers,  in  fact,  upon  the  loss  of  the  ship, 
whereas  profit  on  cargo  can  be  insured  only  where  the 
goods  come  on  board,  so  as  to  become  cargo.  But  an 
insurance  on  freight  may  be  recovered  upon  though  the 
ship  is  not  lost,  as  where  the  goods  are  damaged  and 
sold  in  consequence ;  2  Amould,  1049,  citing  VUerboom 
y.  Chapman  (e). 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

On  the  demurrer  to  the  declaration  we  think  that  we 
are  bound  to  give  judgment  for  the  'defendant. 

The  question  is.  Whether,  there  bebg  a  marine  policy 
of  insurance  in  the  usual  form  at  and  from  one  named 

(a)  6  M,^W.  224.  (6)  1  Campb.  543. 

(e)  14  Q.  B.  646.  id)  2  New  R.  206. 

(•)  13  5f.  ^  W.  230. 

Y   2 
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1856.  port  to  another  named  port,  during  the  ship's  stay  there, 
Halhead  *^nd  thence  to  an  ultimate  port  of  destination,  "  on 
Young.  profit  on  cargo,"  the  ship  being  lost  by  perils  of  the  sea 
in  proceeding  from  the  first  named  port  to  the  second 
before  any  cargo  was  loaded  in  her  by  the  assured,  the 
underwriters  are  liable  in  respect  of  a  cargo  which  the 
assured  had  purchased  and  provided  to  be  loaded  in 
her  at  the  port  secondly  named,  to  be  carried  in  her  to 
the  ultimate  port  of  destination.  If  the  profits  of  the 
purchasers  of  such  goods  depend  upon  the  contingency 
of  a  particular  ship  carrying  them  on  a  particular  voyage 
and  safely  delivering  them  at  the  port  of  destination,  a 
policy  might  probably  be  fi:timed  to  indemnify  the 
assured  from  the  loss  of  profits  caused  by  the  ship  being 
lost  before  she  reaches  the  port  of  loading.  But  the 
policy  which  we  have  to  construe  is  in  truth  on  goods, 
"  beginning  the  adventure  upon  the  said  goods  and 
merchandizes  from  the  loading  thereof  aboard  the  said 
ship."  "  Profit  on  cai^"  means  the  improved  value  of 
the  cargo  when  it  has  been  landed  at  its  destined  port. 
This  is  not  an  insurance  on  the  ship,  but  on  goods  on 
board  the  ship  when  loaded.  The  goods  might  have 
been  loaded  at  New  York  or  Quebec;  and  fi'om  the 
loading  thereof  aboard  the  ship  the  adventure  would 
have  begun.  But,  as  no  goods  ever  were  loaded  aboard 
her  by  the  assured,  the  adventure  never  did  begin ;  or, 
in  other  words,  the  loss  of  the  ship  happened  before 
the  policy  attached;  so  that  the  underwriters  are  not 
liable.  The  goods  remaining  safe  at  Quebec,  another 
vessel  might  possibly  have  been  obtained  to  bring  them 
on  to  Liverpool  as  speedily  as  TTie  Lady  Bulwer  would 
have  done :  and  this  policy  cannot  be  extended  to  cover 
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a  loss  arising  from  the  retardation  in  the  conveyance  of      1856. 
the  goods,  or  to  a  loss  arising  from  the  charter  party  by     Halhkad 
which  The  Lady  Bulwer  was  hired  not  being  fulfilled,      youno. 
We  are  relieved  from  discussing  the  various  authorities 
upon  this  subject  by  the  recent  decision  of  the  Court  of 
Exchequer  Chamber  in  Royal  Exchange  Assurance  v. 
APSwiney  (a),  which  we  consider  to  be  expressly  in 
point     The  policy  there  was  on  **  profit  on  rice ;"  and 
it  was  held  to  attach  only  on  rice  actually  loaded,  not 
on  riqe  provided  and  intended  to  be  loaded  on  board 
the  ship. 

We  are  further  of  opinion  that  the  construction  of 
the  policy  in  the  present  case  cannot  be  varied  by  the 
correspondence  set  out  in  the  declaration  between  the 
plaintifis  and  their  agents  who  e£Pected  the  insurance. 
The  policy  does  not  refer  to  this  correspondence :  and 
the  declaration,  having  alleged  that  the  underwriters  had 
notice  of  the  correspondence,  and  that  the  nature  of  the 
intended  risk  was  explained  to  them,  does  not  allege 
that  the  correspondence  formed  any  part  of  the  contract 
between  the  parties.  This  communication,  although  of 
written  documents,  could  no  more  convert  the  document 
which  did  constitute  the  contract  from  being  a  policy  on 
goods  into  a  policy  on  the  ship  than  would  a  verbal 
statement  of  the  wishes  and  intention  of  the  assured. 

Reliance  was  likewise  placed  upon  the  allegation  that 
the  rate  of  7L  7s.  per  cent.,  at  which  the  said  policy 
was  effected,  was  a  higher  rate  than  would  have  been 
charged,  or  was  then  chargeable,  for  a  similar  risk  com- 
mencing at  Quebec,  or  for  a  risk  on  goods  only  for  the 

(a)  14  Q.  B.  646. 


326  EASTER  TERM. 

1856.  said  voyage.  But  we  are  clearly  of  opinion  that  the 
Halhbad  construction  of  the  policy  cannot  be  varied  by  the 
YooNG.  amount  of  the  premium.  Parke  B.,  in  delivering  the 
judgment  of  the  Court  in  Boyal  Exchange  Assurance 
V.  M^Stoiney  (^),  does  observe  that,  "  If  such  an  assurance 
had  been  made  on  this  peculiar  interest,  against  all 
these  events,  it  is  obvious  that  the  underwriters  would 
have  required  a  much  larger  premium  for  insuring  so 
complicated  a  risk  than  for  an  ordinary  insurance  by 
an  owner  on  goods  or  profit  on  goods,  which  would  be 
liable  to  loss  only  by  perils  of  the  seas  or  other  accidents 
happening  to  the  goods  themselves."  But  this  very 
learned  Judge  cannot  be  supposed  to  intimate  an  opinion 
that,  on  proof  that  the  premium  actually  received  by 
the  underwriters  would  have  been  adequate  to  the  risk 
incurred  by  them  according  to  the  contention  of  the 
assured,  he  would  have  put  a  different  construction  on 
the  same  words. 

The  demurrer  to  the  last  plea  having  been  abandoned, 
we  have  upon  the  whole  record  to  give  judgment  for  the 
defendant. 

Judgment  for  defendant. 

(a)  U  Q.  B.  660. 


J 
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1856. 


IN  THE  EXCHEQUER  CHAMBER.         ^--;«^; 
(Error  from  the  Court  of  Queen's  Bench.) 
The  RoTAL  British  Bank  against  Tubquand. 


THE   plaintifls  declared  against    the  defendant,  as  Pluntiffde- 
dared  against 

oflScial   manager    of  Cameran*s   Coalbrook   Steam,  defendants,* 

Coal,    and   Swansea    and  London  Railway   Company,  Company 

according  to  The  Joint  Stock  Companies  Winding  up  re^gteiJ^^ 

Acts  (the  Company  being  completely  registered  under  ""^*J  '^'*^' 

Stat.  7  &  8  Vict.  c.  110.).     The  declaration  alleged  that  [•  no,  on  a 

^  ^  bond,  signed 

the  Company,  before  defendant  became  official  manager,  by  two  direc- 

^     '^  .  .  ,.  tors,  under  the 

to  wit  on  6th  March,  1850,  by  their  writing  obligatory,  seal  of  the 
sealed  with  their  common  seal,  acknowledged  themselves  whereby  the 
to  be  held  and  firmly  bound  to  plaintiffs  in  2000/.,  to  knowledged' 
be  paid  to  plaintifls  on  request;  for  which  payment  the  {^^S^unYto^ 

pUinti£f  in 
2000t 

Tbe  plea  set  out  tbe  condition,  which  appeared  to  be  for  securing  to  the  plaintiff,  who 
was  a  banker,  such  sum  as  the  Company  should,  to  the  amount  of  1000/.,  owe  to  plaintiff 
on  the  balance  of  the  account  current,  from  time  to  time,  and  for  indemnifying  plamtiff  to 
that  amount  from  losses  incurred  by  reason  of  the  account  between  plaintiff  and  aefcndants. 
The  plea  further  set  out  clauses  of  the  registered  deed  of  settlement,  by  which  it  appeared 
that  the  directors  were  authorised,  under  certain  circumstances,  to  give  bills,  notes,  bonds 
or  mortgages :  and  one  clause  proTided  that  the  directors  might  borrow  on  bond  such  sums  I  #  f 
aa  Khoyia,  fron^  \\me  to  time,  by  a  general  resolution  of  the  Company,  be  authorised  to  he  J  H 
borrowed.  The  plea  aTerred  tnat  there  had  been  no  such  resolution  autboriting  the  making 
oi*  the  bond,  and  that  it  was  given  without  the  authority  of  the  shareholders. 

The  replication  set  out  the  deed  of  settlement  further,  by  which  it  appeared  that  the 
Company  was  formed  for  the  purpose  of  carrying  on  mining  operations  and  forming  a 
railway. 

On  demurrers  to  the  plea  and  replication,  held,  b^  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  Q.  B.,  that  plaintiff  was  entitled  to  Judgment,  the  obligee  having, 
on  the  fiscts  alleged,  a  right  to  presume  that  there  had  been  a  resolution  at  a  general 
meeting,  authorising  the  borrowing  the  money  on  bond. 

SemUe,  per  Jervia  C.  J.,  that  such  resolution  would  confer  sufficient  authority  if  it 
authorised  the  borrowing  on  bond  of  such  sums  as  the  directors  might  deem  expedient,  in 
accordance  with  tbe  statute  and  deed,  without  otherwise  defining  the  amount. 
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1856.        said  last  mentioned  Company  did  bind  themselves  and 
R^i^TZ       *^^^^  successors.     Yet  the  said  sum,  or  any  part  thereof, 
British  Bank  h^g  not  been  paid. 

TuEQUAND.  Plea(l),  in  which  was  set  out  the  condition,  which 
appeared  .  to  be  for  securing  to  the  plaintiffs,  who  were 
bankers,  such  sum  as  the  Company  should,  to  the  amount 
of  lOOOil,  owe  to  plaintiffs  on  the  balance  of  the  account 
current,  from  time  to  time,  and  for  indemnifying  plaintifis 
to  that  amount  from  losses  incurred  by  reason  of  the 
account  between  plaintifis  and  the  Company.  The  plea 
further  set  out  clauses  of  the  registered  deed  of  settle- 
ment of  the  Company,  by  which  it  appeared  that  the 
directors  were  authorized,  under  certain  circumstances, 
to  give  bills,  notes,  bonds  or  mortgages':  and  one  clause 
provided  that  the  directors  might  borrow  on  bond  such 
sums  as  should,  from  time  to  time,  by  a  general  resolution 
of  the  Company,  be  authorized  to  be  borrowed.  The 
plea  averred  that  there  had  been  no  such  resolution 
authorizing  the  making  of  the  bond,  and  that  the  same 
was  given  and  made  without  the  authority  or  consent  of 
the  shareholders  of  the  Company. 

The  replication  set  out  the  deed  of  settlement  further, 
by  which  it  appeared  that  the  Company  was  formed  for 
the  purpose  of  carrying  on  mining  operations  and  forming 
a  railway.  It  then  alleged  that,  at  a  general  meeting  of 
the  Company,  it  was  resolved  **  that  the  directors  of  the 
said  Company  should  be,  and  they  were  thereby,  autho- 
rized to  borrow  on  mortgage,  bond  or  otherwise,  such 
sums  for  such  periods  and  at  such  rates  of  interest  as  they 
might  deem  expedient,  in  accordance  with  the  provisions 
of  the  deed  of  settlement  and  Act  of  Parliament. 
And  the  said  resolution  and  determination  has  thence 
hitherto  remained  unrescinded."  The  replication  then 
alleged  that  afterwards,  in  accordance  with  the  authority 
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granted  by  the  general  meeting,  the  directors  agreed  to        i856. 
enter  into  the  bond,  and  appointed  two  directors  to  aflBx       -r^^ 
their  seal,  and  the  secretary  to  sign  the  bond,  which  BamsHBANc 
bond,  so  sealed  and  signed,  plaintifis  took   "in  full    Tdbquand. 
faith  and  belief  of  the  validity  of  the  said  resolutions, 
and  that  the  said  bond  was  authorized  by,  and  would  be 
a  valid  and  binding  security  upon,  the  said  Company." 

The  plaintifis  also  demurred  to  the  plea. '  The 
defendant  joined  in  demurrer,  and  also  demurred  to  the 
replication.     Joinder. 

In  last  Trinity  Term,  judgment  was  given  for  the 
plaintifis  in  the  Court  of  Queen's  Bench ;  Royal  British 
Bank  V.  Turquand  (a). 

The  defendant  suggested  error  on  this  judgment  in 
the  Court  of  Exchequer  Chamber:  which  the  defendant 
denied. 

The  case  was  now  argued. 

Pkipson,  for  the  party  suggesting  error  (defendant 
below).  The  plea  answers  the  declaration ;  it  amounts 
to  a  special  Non  est  factum.  Slat.  7  &  8  VicL  c.  110. 
8.  25.  limits  the  powers  of  the  Company  to  the  acts 
which  are  authorized  by  the  deed  of  settlement ;  and 
here  the  deed  of  settlement  limits  the  power  of  borrow- 
ing on  bond  by  the  directors  to  cases  where  such 
borrowing  is  authorized  by  a  resolution  passed  at  a 
general  meeting  of  the  Company.  The  plea  alleges 
that  there  has  been  no  such  resolution.  The  bond 
therefore,  being  sealed  without  authority,  is  not  the 
bond  of  the  Company.  The  Court  below  assumes  that 
the  bond  is  allowed  to  be  under  the  seal  of  the  Com- 
pany, and  to  be  their  bond:  whereas  the  plea  insists 
that  this  is  not  so.     The  ground  therefore,  suggested  by 

(a)  5  E.  ^  B,  248.,  where  the  pleadings  are  more  fully  set  out 
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1856.  the  Court  below,  of  distinction  between  this  case  and 
ItoYAL  Ridley  ▼.  Ph/mouth  Grinding  and  BaMng  Company  {a)^ 
BbitishBank  Kingshridge  Flour  Mill  Company  v.  Hymouth  Grinding 
ToBQUAND.  ^^  Baking  Company  (b).  Smith  v.  The  HuU  Glass 
Company  (c),  and  Greenwood's  Case  (cf),  disappears.  The 
judgment  below  states  that  no  illegality  appears  on  the 
face  of  the  bond  or  condition,  and  infers,  from  Collins  v. 
Blantem{e)  and  Paxton  v.  Popham(jg)y  that  the  plea 
should  allege  facts  shewing  illegality.  But  in  those 
cases  it  was  admitted  that  the  bond  was  duly  executed, 
and  the  plea  was  by  way  of  confession  and  avoidance. 
[Bramwell  B.  I  think  that,  in  TTte  East  Anglian  Rail' 
ways  Company  v.  2%€  Eastern  Counties  Railway  Com^ 
pany  (A),  I  uiged,  without  success,  the  aigument  that 
the  deed  was  admitted,  on  the  record,  to  be  the  deed  of 
the  defendants.]  And  there  the  covenant  was  under 
the  common  seal.  The  defendants  have  no  power  be- 
sides what  the  statute  confers ;  and  the  statute  refers  to 
the  deed :  the  case  is  not  like  that  of  ordinary  partners, 
each  of  whom  has  a  primft  facie  authority  to  bind  the 
firm  in  matters  relating  to  the  business  of  the  firm ;  an 
authority  which  cannot,  as  against  other  parties,  be 
restrained  by  a  private  agreement  among  the  partners 
themselves.  The  plaintiffs  were  bound  to  know  the 
statute  and  the  contents  of  the  deed  of  settlement 
[Crowder  J.  That  appears  to  be  the  view  of  Parke  B. 
in  Ridley  \.  Plymouth  Grinding  and  Baking  Company  (a).] 
The  same  view  is  taken  by  Jervis  C.  J.  and  Maule  J. 
in  Smith  v.  The  Hull  Glass  Company  (c);  though  there 

(a)  2  Exch.  711.  (b)  2  Exeh,  718. 

(e)  1 1  Com.  B.  897.  (d)  3  De  G,  Maau  ^  G.  459. 

(«)  2  Wih,  341.    See  note  to  S.  C,  1  Smith*»  Lea.  Ca,  278  (4th  ed.)- 

(p)  9  Eatt,  408. 

(A)  11  Cm.  B.  775.    See  pp.  785,  786. 
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jodgment  was  given  for  the  plaintiflb  on  the  ground  that       1856. 
the  goods  were  sapplied  for  the  purposes  of  the  trade       rqyal 
of  the  defendants,  and  were,   with  their  knowledge,  ®»™«^^*" 
received  and  so  used.     [Bramwett  B.     Suppose  all  the     Tubquanh. 
members  of  the  Company  had  joined  in  affixing  the 
seal.]     The  affixing  would  not  be  an  act  of  the  Corpo- 
ration.    The  judgment  below  relies  upon  Hitt  v.  The 
Manchester  and  Salfard  Water  Works  Campamf{a)  and 
Harton  v.   Westminster  Improvement   Commissioners  (b). 
Bat  in  HtUy.  The  Manchester  andSalford  Water  Works 
Company  {a)  the  company  were  authorized  to  raise  a 
certain  sum ;  there  was  no  statutory  restriction  as  to  the 
modes  of  executing  the  powers;  and  there  was  nothing 
to  shew  that  all  the  shareholders  had  not  been  parties  to 
the  instrument     In  HorUm  r.  Westminster  Improvement 
Commissioners  (b)  the  decision  on  the  seventh  plea  was 
on  the  language  of  the  plea,  which  did  not  bring  the 
defence  within  the  words  of  the  statute. 

The  replication  does  not  satisfy  the  condition  imposed 
by  the  deed  of  settlement,  inasmuch  as  the  resolution 
set  forth  does  not  specify  the  sum  to  be  borrowed. 

Bovitt,  contra,  was  not  called  upon. 

Jervis  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  affirmed.  I 
incline  to  think  that  the  question  which  has  been  prin- 
cipally argued  both  here  and  in  that.  Court  does  not 
necessarily  arise,  and  need  not  be  determined.  My 
impression  is  (though  I  will  not  state  it  as  a  fixed 
opinion)  that  the  resolution  set  forth  in  the  replication 

(a)  2  B,^  A<L  544.  (fr)  7  Exeh.  780. 
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1856.  go^s  f^^  enough  to  satisfy  the  requisites  of  the  deed  of 
^^y^j^  settlement  The  deed  allows  the  directors  to  borrow  on 
British  Bank  jj^^d  such  sum  or  sums  of  money  as  shall  from  time  to 
TuBQUAND.  time,  by  a  resolution  passed  at  a  general  meeting  of  the 
Company,  be  authorized  to  be  borrowed:  and  the  repli- 
cation shews  a  resolution,  passed  at  a  general  meeting, 
authorizing  the  directors  to  borrow  on  bond  such  sums 
for  such  periods  and  at  such  rates  of  interest  as  they 
might  deem  expedient,  in  accordance  with  the  deed  of 
settlement  and  the  Act  of  Parliament;  but  the  reso- 
lution does  not  otherwise  define  the  amount  to  be 
borrowed.  That  seems  to  me  enough.  If  that  be  so, 
the  other  question  does  not  arise.  But  whether  it  be  so 
or  not  we  need  not  decide ;  for  it  seems  to  us  that  the 
plea,  whether  we  consider  it  as  a  confession  and  avoid- 
ance or  a  special  Non  est  factum,  does  not  raise  any 
objection  to  this  advance  as  against  the  Company. 
We    may   now  take  for    granted    that    the    dealings 


with  these  companies  are  not  like  dealings  with  other 
partnerships,  and  that  the  parties  dealing  with   them 


are    bound    to    read    the    statute    and    the    deed    of 


settlement.  But  they  are  not  bound  to  do  more. 
And  the  party  here,  on  reading  the  deed  of  settle- 
ment, would  find,  not  a  prohibition  from  borrowing, 
but  a  permission  to  do  so  on  certain  conditions. 
Finding  that  the  authority  might  be  made  complete  by 
a  resolution,  he  would  have  a  right  to  infer  the  fact  of  a 
resolution  authorizing  that  which  on  the  face  of  the 
document  appeared  to  be  legitimately  done. 

Pollock  C.  B.,  Alderson  B.,  Cresswell  J.,  Crow- 
DER  J.  and  Bramwell  B.  concurred. 

Judgment  afiirmed* 
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1856. 


IN  THE  EXCHEQUER  CHAMBER.         ^-;rf«y. 

(Error  from  the  Court  of  Queen's  Bench.) 

John   Cowie,  administrator   of   John    Storm, 
deceased,  against  Edward  Stirling. 


JOHN  STORM  sued  the  defendant,  Edward  Stirling,  Defendant 
t^  .  signed,  and 

in  the  Court  of  Queen^s  Bench.     The  first  count  delivered  to 
alleged  that,  whereas  defendant,  on  1 0th  March  1845,  written  In^ 
in  parts  beyond  the  seas,  to  wit  at  Calcutta  in  the  Ea$t  ^hS^°*' 
Indies^  made  his  promissory  note  in  writing,  and  thereby  JJoJ^JJ?*?.  Nine 
promised  to  pay  to  the  secretary  for  the  time  being  of  3JJJ"*^j  *^^. 
The  Indian  Laudable  and  Mutual  Assurance  Society  to  pay  to  the 

"   secretary  for 

twenty  thousand  Company's  rupees,  with  interest  at  the  tbe  time  being^ 
rate  of  six  per  cent,  per  annum,  nine  months  after  the  &&  **  Society, 
date  thereof,  which  period,  and  the  time  for  payment  of  pany's  rupees,' 
the  said  note,  had  expired  before  the  commencemebt  of  ^d,^  with"' 

interest  at  the 
rate*'  &c. ; 
**  and  I  hereby  deposit  in  his  bands  twenty  two  Union  Bank  shares,**  «  by  way  of  pledge  or 
security  for  Uie  due  psTment  of  the  said  sum  of  Company's  rupees,  twentv  thousand,  as 
aforesaid ;  and,  in  default  thereof,  hereby  authorise  the  said  secretary  for  the  time  being, 
forthwith,  either  by  private  or  public  sale,  absolutely  to  sell  or  dispose  of  the  said  twenty 
two  Union  Bank  snares,  so  deposited  with  him ;  and  out  of  the  proceeds  of  sale  to  reimburse 
himself  the  said  loan  of  Company's  rupees,  twenty  thousand,  and  interest  thereon,  as  afore- 


said, he  rendering  to  me  any  surplus  which  may  be  fortbcominv  from  such  sale.  ^  And  I 
hereby  promise  and  undertake  to  make  good  whatever,  if  anything,  may  be  wanting  over 
and  above  the  proceeds  of  such  sale,  to  mdce  up  the  full  amount  of  the  said  loan  of  Com- 


pany's rupees,  twenty  thousand,  and  interest  as  aforesaid." 

PlaintifF,  at  the  time  of  the  making  and  delivering  of  this  paper,  and  thence  forward 
continually  till  the  expiration  of  the  nme  months,  and  ever  since,  had  been  secretary  of  the 
Society.  An  action  having  been  brought  by  him  against  defendant,  after  the  expiration  of 
the  nine  months,  as  upon  a  promissory  note,  the  declaration  averrine  the  plaintiff  to  have 
been  and  to  be  secretary  as  aforesaid,  and  the  defendant  having  denied  making  **  the  alleged 
promissorv  note :" 

Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Q.  B.,  that  the  inttmment  was  not  a  promiasory  note,  the  payee  being  uncertain  at  the  time 
of  the  making. 
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1856.  this  suit;  and  then  delivered  the  said  note  to  the 
CowiE  plain tiflF,  who,  at  the  time  of  the  making  of  the  said 
SniiJNG.  promissory  note  and  from  thence  hitherto,  was  and  is 
the  secretary  of  the  said  Indian  Laudable  and  Mutual 
Assurance  Society:  averment,  that  the  said  sum  of 
twenty  thousand  Company's  rupees  was  and  is  of  great 
value,  to  wit  of  2000/.  of  lawful  &c.:  breach:  non- 
payment. 

Plea  to  this:  that  defendant  *Mid  not  make  the 
alleged  promissory  note." 

The  plaintiff  took  issue  on  this  plea.  There  were 
also  other  issues  of  fact. 

On  the  trial,  before  Crompton  J.,  at  the  Middlesex 
sittings  in  Michaelmas  Term,  1853,  a  special  verdict  was 
found:  of  which  the  parts  now  material  were  as  follows. 

As  to  the  first  issue.    That  the  defendant,  at  a  certain 
place  &c.  (as  in  the  declaration),  made  and  signed,  and 
delivered  to  the  plaintiff,  a  document  in  the  words  and 
figures  following,  that  is  to  say : 
«  C.  20,000.  «  Calcutta,  10th  March,  1846. 

''Nine  months  afler  date,  I  promise  to  pay  to  the 
secretary  for  the  time  being  of  The  Indian  Laudable  and 
Mutual  Assurance  Society,  or  order.  Company's  rupees, 
twenty  thousand,  with  interest  at  the  rate  of  six  per 
cent  per  annum.  And  I  hereby  deposit  in  his  hands 
twenty  two  Union  Bank  shares,  as  particularized  at  foot, 
by  way  of  pledge  or  security  for  the  due  payment  of  the 
said  sum  of  Company's  rupees,  twenty  thousand,  as 
aforesaid;  and,  in  default  thereof,  hereby  authorize  the 
said  secretary  for  the  time  being,  forthwith,  either  by 
private  or  public  sale,  absolutely  to  sell  or  dispose  of  the 
said  twenty  two  Union  Bank  shares,  so  deposited  with 
him ;  and  out  of  the  proceeds  of  sale  to  reimburse  himself 
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the  said  loan  of  Company's  rupees,  twenty  thousand,  and        1856. 
interest  thereon,  as  aforesaid,  he  rendering  to  me  any        Cowie 
surplus  which  may  be  forthcoming  from  such  sale.    And      Stuumo. 
I  hereby  promise  and  undertake  to  make  good  whatever, 
if  anything,  may  be  wanting  over  and  above  the  proceeds 
of  such  sale,  to  make  up  the  full  amount  of  the  said  loan 
of  Company's  rupees,  twenty  thousand,  and  interest  as 
aforesaid.  **  £dwd.  Stirliko." 

(Then  followed  the  numbers  of  the  shares.) 

«  No.  33.     Due  10/13  Dec.  /IS." 

That  The  Indian  Laudable  and  Mutual  Assurance 
Society,  in  the  said  document  mentioned,  is  The  Indian 
Laudable  and  Mutual  Assurance  Society  within  in  the 
declaration  mentioned;  and  that  the  plaintiff,  at  the 
time  of  the  making  of  the  said  document,  and  from 
thence  until  the  time  of  the  commencement  of  the 
within  mentioned  action,  was  the  secretary  of  the  said 
Society.  That  the  name  Edward  StirUny^  set  and 
subscribed  to  the  said  document,  is  of  the  proper  hand- 
writing of  the  defendant.  That  the  said  sum  of  twenty 
thousand  Company's  rupees,  at  the  time  of  the  making 
of  the  said  document,  and  when  the  same  became  due, 
was  of  the  value  of  2000il  of  lawful  money  of  Great 
Britain.  The  special  verdict  then  left  the  first  issue  to 
the  Court  in  the  usual  form. 

The  findings  on  the  other  issues  were  immaterial  to 
the  question  now  decided. 

Judgment  was  given  in  the  Court  of  Queen's  Bench 
for  the  defendant,  in  Trinity  Term  1854;  Storm  v. 
Stirling  (a). 

John  Cowie,  the  administrator,  with  the  will  annexed, 

(a)  ZE.^B.  833. 
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1856.        of  the  plaintiff  below,  suggested  error  in  the  Court  of 
CowiB       Exchequer  Chamber :  which  the  defendant  denied. 
Srift'IiiNG.  '^^  c*se  was  now  argued. 

Lush^  for  the  party  suggesting  error  (administrator  of 
plaintiff  below).  The  judgment  of  the  Court  below 
proceeds  on  the  ground  that  the  instrument  is  not  a 
promissory  note  because  the  money  is  not  made  "  pay- 
able to  any  certain  person,  but  to  the  person,  if  any, 
who  at  the  time  when  the  note  should  become  payable 
might  fill  the  situation  of  secretary  to  the  Company." 
It  is  true  that  the  expression  ^*  secretary  for  the  time 
being"  would,  if  standing  alone,  be  ambiguous.  But 
then  follows  the  statement,  ''I  hereby  deposit  in  his 
hands  twenty  two  Union  Bank  shares"  &c. :  that  shews 
that,  by  the  secretary  for  the  time  being;  is  designated 
the  secretary  at  the  moment  of  making  the  note  and 
depositing  the  shares :  and  this  is  enough,  without  any 
name.  The  additional  words,  ''for  the  time  being," 
would  not  destroy  the  effect  of  what  had  preceded; 
Wise  V.  Charlton  {a):  if  they  did,  they  would  be  rejected, 
ut  res  magis  valeat  quam  pereat  The  then  actual  secre- 
tary is  *'  the  said  secretary"  who  is  authorized  to  sell  the 
shares ;  and  the  contingency  of  his  ceasing  to  be  secre- 
tary is  provided  for  by  the  note  being  made  payable  to 
order :  the  person  taking  the  note  might  indorse  it  over 
forthwith. 

C  JE,  Pollocky  contra.  The  promise  is  to  pay  nine  months 
after  the  date  of  the  note.     The  promise  is  therefore 

(a)  ^A.^E.  786. 
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either  to  pay  the  person  who  shall  be  secretary  nine        1856. 

months  thereafter,  or  to  pay  the  present  secretary  if  he       cowre 

shall  be  secretary  at  the  expiration  of  that  time.     On     ^i^^^a^ 

either  interpretation  the  note  is  bad,  as  a  promissory  note* 

for  uncertainty.    It  cannot  be  contended  that  John  Stormy 

had  he  ceased  to  be  secretaiy  at  the  maturity  of  the  note, 

could  then  have  sued  on  it.     The  maxim,  ut  res  magis 

valeat  quam  pereat,  is  sound :  but  it  is  outweighed  by 

the   importance   of   not    introducing    uncertainty  into 

mercantile  negotiable  instruments.    (He  was  then  stopped 

by  the  Court) 

Jervis  C.  J.  I  am  clearly  of  opinion  that  this  judg- 
ment should  be  affirmed.  Whatever  desire  we  may  feel 
to  aid  in  enforcing  a  contract,  we  must  hold  that,  to 
make  a  promissory  note,  there  must  be  a  payee  ascer- 
tained by  name  or  designation.  Now,  as  was  said  in  the 
Court  below,  this  money  is  made  payable,  not  to  the 
then  secretary,  but  to  the  person  who  should  be  secretary 
nine  months  thence,  when  the  payment  was  to  be  made. 
That  was  the  clear  intent.  As  to  the  shares  being 
deposited  in  the  hands  of  the  present  secretary,  that  is 
merely  for  security.  The  payment  itself  is  to  be  made 
to  the  person  who  shall  be  secretary.  So  that,  even  if 
we  look  at  the  collateral  agreement  (which  I  think  we 
cannot  do),  we  find  no  certain  payee. 

Pollock  C.  B.,  Aldbbson  B.,  Cresswell  J.  and 
Crowder  J.  concurred. 

Judgment  affirmed. 
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Th^rtday, 
May  1st. 


IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 

FoRTUNATUS  Edmund  Andrewes   ogainst  John 
Elliott. 


It  appeared 
by  the  record 
that  plaintiff 
and  aefendant 
pleaded  to 
issue,  and  a 
jury  venire 
went ;  and  the 
postea  stated 
that  afterwards, 
at  &c.,  at  the 
assizes  then 
holdcn  &C., 
before  Sir  W, 
W,,  Justice  of 
Q.  B.,  and  Sir 


nnHE  plaintiff  declared  against  the  defendant  in  the 
Court  of  Queen's  Bench.  The  declaration  con- 
tained two  counts.  The  defendant  pleaded  five  pleas : 
(1)  To  the  whole  action  ;  (2)  To  the  first  count; 
(3)  To  the  first  count;  (4)  To  part  of  the  first  count; 
(5)  To  the  second  count.  Issue  was  joined  on  all  the 
five  pleas.  After  the  jury  venire,  the  postea  in  the 
Court  below  was  as  follows  (a). 
*^  Afterwards,  on  the  6th  day  of  August^  in  the  year 


C  C.|  Justice 

of  C.B.,;*and  of  our  Lord  1855,  at  Croydon^  in  the  county  of  Surrey, 

fellow  Justices  at  the  assizes  there  holden,  in  and  for  the  said  county, 

t^'fuieaniies  hefore   Sir    WiJUam    Wightman,   Knight,  one   of  Her 

the^iw'^''  Majesty's  Justices  of  the  Court  of  Queen's  Bench,  and 

uUlofVe^^Mid  ^^  Cresswett  Cressweli,  Knight,  one  of  Her  Majesty's 

issues.     And 
thereupon, the 

said  parties  having,  by  consent  of  themselves,  their  attorneys  and  coonsel,  in  open  Court 
then  given,  left  the  decision  of  the  said  issues  to  the  Court,  it  was  ordered  by  Sir  W.  IF,, 
knight,  one  of  the  aforesaid  Justices,  that  such  trial  should  be  allowed.  And  thereupon  G.  W, 
W,  B,,  Esq.,  one  of  Her  M«esty*s  counsel,  and  one  other  of  the  Justices  aforesaid,  did 
proceed  to  hold  such  trial,  and  did  decide**  certain  of  the  issues,  going  to  the  whole  cause 
of  action,  "  within  joined,  in  favour  of  the  defendant,  and"  certain  others  **in  favour  of  the 
plaintiff.**  Then  followed  judgment  for  the  defendant,  to  go  without  day  and  recover  his 
costs,  and  award  of  execution  for  such  costs. 

Held,  in  Exch.  Ch.,  on  error  from  Q.  B^  that  the  judgment  appeared  to  be  right,  although 
there  appeared  no  written  consent  as  required  in  the  case  of  a  proceeding  un&r  sect  1  of 
The  Common  Law  Procedure  Act,  1854  (17  &  18  Vict,  c.  125.). 


(a)  See  Andrtws  v.  Ettioii,  5  E,  ^  B  502. 


Eluott. 
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Justices  of  the  Court  of  Common  Pleas,  and  other  IS56. 
their  fellow  justices  assigned  to  take  the  assizes  in  andrewes 
and  for  the  county  of  Surrey,  come  the  parties  within 
mentioned^  by  their  respective  attorneys  within  men- 
tionedy  for  the  trial  of  the  said  issues.  And  thereupon, 
the  said  parties  having,  by  consent  of  themselves,  their 
attorneys  and  counsel,  in  open  Court  then  given,  left 
the  decision  of  the  said  issues  to  the  Court,  it  was 
ordered  by  Sir  William  Wightman,  Knight,  one  of  the 
aforesaid  Justices,  that  such  trial  should  be  allowed. 
And  thereupon  George  JVilUanu  WxUhere  Bramwell^ 
Esquire,  one  of  Her  Majesty's  counsel,  and  one  other  of 
the  justices  aforesaid,  did  proceed  to  hold  such  trial,  and 
did  decide  the  Ist,  2d,  and  4th  issues,  within  joined,  in 
favour  of  the  defendant,  and  the  3rd  and  6th  issues, 
within  joined,  in  favour  of  the  plaintiff.  Therefore  it  is 
considered  that  the  plaintiff  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy  &c.  And  that  the 
defendant  do  go  thereof  without  day  &c.  And  it  is 
further  considered,  by  the  Court  here,  that  the  defend- 
ant do  recover  against  the  plaintiff  382. 16«.  for  his  costs 
and  charges,  by  him  about  his  defence"  &c. :  execution 
for  the  costs  awarded. 

The  plaintiff  below  suggested  error  on  this  judgment, 
in  the  Court  of  Exchequer  Chamber ;  which  the  de- 
fendant denied. 

The  case  was  now  argued. 

The  party  suggesting  error  (plaintiff  below;,  in  person. 
The  postea  does  not  shew  any  <*  consent  in  writing"  to 
the  decision  being  left  to  the  Court,  as  is  requisite  to 
give  jurisdiction,  by  The  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125.),  sect.  1.    The  Court  will 

z  2 
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1856.  not  inquire  whether  there  be  anj  breach  of  faith  in 
Andrewes  ^a'^ing  this  objection ;  the  whole  circumstances  are  not 
Eluoit.  beforo  them;  and  the  record  alone  can  be  looked  at. 
[Jervisy  C.  J.  You  might  have  referred  the  case  to 
Mr.  Branmellj  without  writing.  Pollock  C.  B.  It  is 
very  common  to  consent  to  a  trial  by  eleven  jurymen : 
no  consent  in  writing  is  necessary  for  that  purpose.] 
But  the  jurisdiction  here  arises  only  under  the  statute, 
which  requires  a  consent  in  writing.  [Alderson  B.  In 
a  case  under  that  section,  a  record  would  be  sent  down 
without  any  jury  process  at  all :  this  is  altogether  a 
different  proceeding.]  Consent  cannot  give  jurisdiction. 
It  is  true  that  a  Judge  might,  if  he  and  the  parties 
pleased,  sit  as  an  arbitrator;  but  then  his  decision 
would  take  effect  as  an  award,  and  would  not  authorize 
a  postea  and  judgment  in  this  form.  There  would  be 
no  authority  to  order  a  verdict  to  be  entered,  unless  that 
were  expressly  contained  in  the  submission. 

Ltishf  contra,  was  not  called  upon. 

Jervis  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  of  Queen*s  Bench  should  be  affirmed. 

Pollock  C.  B.,  Alderson  B.,  Crssswbll  J.  and 
Crowder  J.  concurred. 

W1LLE8  J.  Nothing  appears  on  the  record  shewing 
ground  for  invalidating  this  judgment :  the  case  comes 
under  the  rule  that  consensus  tollit  errorem. 

Judgment  affirmed. 
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Reuteb  against  The  Electric  Telegraph      2^**% 
Company. 


nnHE  matters  in  difference  in  this  cause  were  by  order  A  company 
of  a  Judge  referred  to  a  barrister.     Amongst  other  porated  by 
provisions  in  the  order  of  reference,  it  was  agreed  that  for^trading'^*^' 
no  objection  should  be  raised  on  the  ground  that  a  ShJJ'd^'of^^ 
particular  contract  was  made,  not  with  the  defendants,  ««ttlemeiit,tho 

*^  '  '  directors  were 

but  with  The  International  Telegrapgh  Company.     The  to  manage  the 
arbitrator  made  an  award  iu  favour  of  the  plaintiff  for  Company;  but 

all  contracts, 

300£;  and,  in  his  award,  awarded  in  addition  2  nil,  if  above  a  certain 
the  Court  should  be  of  opinion,  on  a  case  stated  in  the  be  signed  by 
award,   that   this  contract   was  binding  on  The  Inter-  Saivtdual™^ 
national  Telegraph  Company.    This  case  proving  not  to  be  j^^^**"*  ^' 
.  stated  with  sufficient  distinctness  to  enable  the  Court  to  'Vi*^®  ■*** 

of  the  Corn- 
form  a  judgment,  a  supplemental  case  was,  bj  order  of  P"T  «™*«r 

the  Court,  agreed  on  by  the  parties,  in  which  the  facts  of  a  special 

meeting. 

were  stated,  and  power  was  given  to  the  Court  to  draw     Plaintiff  sued 

.    p  the  Company 

inferences.  on  an  a^ltee- 

The  statements  in  the  award  and  the  supplemental  tiSe^rescribed 

case,  so  &r  as  are  material  to  the  points  decided,  were,  ^tStitheM<me 

in  substance:  That  The  Intematianal  Telegraph  Company  ^^^\^^^ 

was  incorporated  by  Royal  Charter,  bearing  date  29th  new,  imdwas 

July  1853,  for  the  purpose  of  establishing  telegraphic  with  the  chair. 

.  man,  who,  with 

communications  between  Great  Britain  and  other  coun-  his  own  hand, 

entered  a  me- 
morandum of 
it  in  the  minute  book  of  the  Company.  It  was  recognised  in  correspondence  with  the 
secretary ;  plaintiff  did  work  under  it,  and  received  payments  by  cheques  for  it.  These 
payments  passed  into  the  accounts  of  the  Company,  and  were  audited  and  allowed ;  but 
there  never  was  any  contract  signed  by  three  directors,  or  nndcr  the  seal  of  the  Company. 
On  a  case  stating  these  facts,  with  power  to  draw  inferences  of  fact, 

Held,  that  the  contract  was  ratified,  if  not  authorised,  by  the  Company,  and  binding. 
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1856.  tries  by  means  of  a  submarine  telegraph  to  Holland. 
R£OTEB  The  charter  directed  that  the  business  of  the  Company 
Electric  should  he  carried  on  according  to  the  provisions  of  a 
^Com^an^^  deed  of  settlement,  which  it  required  to  be  prepared 
and  executed.  The  charter  contained  provisions  for 
securing  to  Her  Majesty's  Government  the  use  of  the 
telegraph  for  state  purposes;  and  the  following  proviso: 
"  Provided  always,  and  this  Our  Royal  Charter  is  upon 
the  express  condition  that,  subject  to  the  aforesaid  pro- 
visions giving  Us  and  Our  aforesaid  oflScers  on  Our 
behalf  as  aforesaid  the  prior  right  to  use  such  telegraph 
as  aforesaid  for  Our  service,  such  telegraphs  shall  be 
open  for  the  sending  and  receiving  of  messages  by  all 
persons  alike,  without  favour  or  preference,  and  subject 
to  such  equitable  charges  and  to  such  reasonable  regu- 
lations as  may  from  time  to  time  be  made  by  the  said 
Company." 

The  deed  of  settlement  provided  for  the  appointment 
of  directors,  and  contained  the  following  stipulation. 
**  The  directors  shall  conduct  and  manage  the  affairs  of 
the  Company,  and  shall  exercise  all  the  powers  which 
may  be  exercised  by  the  Company  at  large,  and  shall 
fulfil  all  the  duties  of  the  Company,  except  such  powers 
and  duties  as  are  reserved  to  general  meetings  by  these 
presents  or  the  said  charter."  It  contained  also  provi- 
sions for  the  election  of  a  secretary,  who  was  to  have 
the  actual  custody  of  the  seal  of  the  Company,  and  of 
the  books,  and  was  to  act  under  the  controul  of  the 
directors.  It  contained  also  the  following  provisions. 
'^  Contracts,  other  than  bills  of  exchange  or  promissory 
notes,  for  the  purchase  of  any  article  the  consideration 
for  which  does  not  exceed  50/.,  or  for  any  labour  or 
services,  the  duration  or  period  of  which  docs  not  exceed 
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six  months,  nor  the  conBideration  money  502.^  may  be 
entered  into  on  behalf  of  the  Company  by  any  oflScer 
authorized  by  the  directory.  Contracts  for  the  purchase 
or  sale  of  any  article,  or  for  the  hire  of  any  labour  or 
services,  or  in  respect  of  any  arrangement  with  any 
other  Company  for  the  exercise  of  the  powers  and  privi- 
leges of  the  said  Company,  or  of  any  such  other 
Company,  or  otherwbe,  in  any  of  the  matters  incidental 
to  the  carrying  on  the  affairs  of  the  said  Company,  may 
be  entered  into  on  behalf  of  the  Company  by  the  direc- 
tors; but  such  contracts  shall  be  signed  by  at  least  three 
individual  directors,  or  shall  be  sealed  with  the  seal  of 
the  Company  under  the  authority  of  a  special  meeting, 
or  a  resolution  of  the  directors.*'  There  were  other 
provisions  as  to  bills  and  notes,  and  contracts  for  the 
purchases  of  lands;  and  this  stipulation:  *^  All  contracts, 
whether  under  seal  or  not,  including  bills  and  notes, 
shall  be  immediately  reported  to  the  secretary."  There 
was  no  express  provision  that  contracts  should  not  be 
binding  unless  made  in  this  stipulated  manner. 

The  case  set  out  an  agreement,  dated  the  14th 
September  1853,  between  the  plaintiff  and  the  Company, 
by  which  the  plaintiff,  who  had  been  in  business  on  the 
Continent  as  a  collector  and  transmitter  of  messages, 
agreed  for  a  year,  and  from  thence  or  so  long  as  the 
parties  pleased,  to  send  all  messages  through  the  Com- 
pany's telegraph,  except  where  the  sender  of  the  mes- 
sage had  speciaUy  directed  it  should  be  sent  in  some 
other  way.  The  Company  agreed  to  allow  him  seven 
per  cent  on  the  amount  they  should  receive;  and  the 
plaintiff  bound  himself  not  to  enter  into  any  contract 
with  any  other  telegraph  Company  diuring  the  continu- 
ance of  this  agreement     This  instrument  was  under 
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1856.  the  seal  of  the  Company.  The  supplemental  case  stated 
RcuTfa  ^^^U  after  the  making  of  this  deed,  and  whilst  the  same 
Electric  ^^  ^^  force,  the  chairman  of  the  Company,  "  as  such 
^Companr  c^^airman,  then  being  the  offices  of  the  said  Com- 
pany, and  professing  to  act  on  behalf  of  the  said 
Company,  made  a  parol  agreement  with  the  plaintiff, 
by  which  the  said  chairman  agreed,  on  the  representa- 
tion of  the  plaintiff  that  he  was  about  to  establish  a 
new  class  of  business,  that  plaintiff  should  be  allowed 
50  per  cent,  on  all  messages  sent  or  received  by  him 
through  the  Company's  lines  containing  public  intelli- 
gence; and  that  the  chairman  did,  shortly  after,  and 
before  anything  was  done  under  such  agreement,  with 
his  own  hand,  write  down  the  terms  of  such  agreement 
in  the  minute  book  of  The  International  Telegraph 
Company^  a  copy  of  which  minute  is  as  follows. 

12th  January^  1854.  That  during  pleasure  50  per 
cent,  be  returned  to  Mr.  Renter  on  all  messages  trans- 
mitted by  him  containing  public  intelligence. 

The  said  chairman  did  not  sign  the  said  minute ;  nor 
did  any  of  the  directors  or  secretary  sign  the  same."  The 
case  also  set  out  a  previous  correspondence,  comprising, 
amongst  other  documents,  the  prospectus  of  the 
plaintiff's  new  undertaking;  by  which  it  appeared  that 
he  proposed  that,  in  addition  to  his  existing  business  of 
collector  and  transmitter  of  messages  for  persons  who 
desired  to  send  them,  the  plaintiff  was  to  become  collector 
of  public,  political  and  commercial  news,  which  he  pro- 
posed to  transmit  to  this  country  and  communicate  to 
subscribers.  The  following  letter  was  sent  by  the 
plaintiff  to  the  secretary  of  the  Company.  "Zonrfon, 
31st  December^  1853.  Dear  Sir.  By  the  enclosed  cir- 
cular you  will  observe  that  my  new  undertaking  will 


XIX.  VICTORIA. 


345 


commence  on  Ist  January,  1854 ;  and,  as,  according  to 
an  arrangement  with  your  chairman,  50  per  cent  will 
be  returned  to  me  of  all  charges  of  dispatches  which  I 
receive  or  send  through  your  lines,  I  beg  to  ask  which 
way  you  desire  our  accounts  to  be  kept:  if  I  am  to  pay 
you  the  whole  amount  for  the  messages :  or  whether  I 
am  only  to  pay  you  half  of  the  usual  charge  each  time. 
Awaiting  your  early  reply."     A  letter  of  14th-  January 
addressed  to  the  plaintiff,  in  answer  to  this  letter  and 
others,  contained  the  following  passage :  ^'  As  regards 
your  proposition,  the  Company  prefer,  as  a  matter  of 
convenience,  that  you  should  pay  in  the  whole  charge 
for  a  message,  and  receive  back  your  percentage  subse- 
quently."    This  letter  was  signed  "  H.  R.  Wihout  pro. 
Secretary,"  the  secretary  himself  being  then   absent. 
After  this,  accounts  were  from  time  to  time  sent  in  on 
this  .principle,  in  which  the  Company  were  charged  with 
50  per  cent  on  such  messages;  and  these  accounts  were 
paid,  and  the  amounts  passed  into  the  Company*s  books, 
which  were  audited.     The  Court  had  by  the  supple- 
mental case  power  to  draw  inferences  of  fact     In  the 
award  the  arbitrator  found  that  '^  the  services  rendered 
by  the  plaintiff  under  the  said  parol  agreement  were 
calculated  to  be  beneficial  to  the  interests  of  the  said 
Company  in  their  business,  but  were   not  absolutely 
necessary.     I  find  also  that  the  terms  of  such  agreement 
were  never  written  but  as  above  stated,  and  were  never 
aflSrmed   by  having  affixed   to  them   the  seal   of  the 
Company."    And  the  only  question  he  referred  to  the 
Court  was,   if  the  agreement  was  binding  upon  the 
Company. 
The  case  was  now  argued  (a). 

(a)  Before  Lord  CampheU  C.  J.,  Wtghiman,  Erh  and  Crompton  Js. 
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Hugh  Hill,  for  the  plaintiff.  The  defendants,  being  a 
corporation  for  trading  purposes,  may  be  bound  by  an 
agreement  not  under  seal,  made  in  furtherance  of  the 
purposes  of  their  incorporation ;  Henderson  v.  Australian 
Royal  Mail  Steam  Navigation  Company  {a).  [Lord 
Campbell  C.  J.  I  was  not  a  party  to  that  judgment ; 
but  I  highly  approved  of  it.  The  decision  in  it  must  at 
all  events  be  binding  on  us;  it  is  therefore  incumbent 
on  the  counsel  for  the  defendants  to  distinguish  the 
present  case  from  that.] 

The  Court  then  called  on 


Sir  Fitzroy  Kelly,  for  the  defendants.  Though  a 
trading  corporation  may  be  bound  by  a  parol  contract, 
it  must  be  made  by  some  one  having  authority  to  con- 
tract for  the  corporation.  It  is  to  be  borne  in  mind 
that  the  shareholders  are  a  fluctuating  body :  and  the 
question  is  whether  all  of  the  present  shareholders  are 
bound.  They  are,  if  the  contract  was  made  by  those 
authorized  to  contract:  but  here  the  authority  is  limited 
by  the  deed  of  settlement  to  contracts  signed  by  three 
directors.  Neither  the  chairman  nor  the  secretary  is 
entrusted  with  authority  to  make  contracts  for  the  cor- 
poration. [Erie  J.  A  trading  corporation  like  the 
present  holds  a  position  intermediate  between  a  muni- 
cipal corporation  and  an  ordinary  copartnership.  Do 
you  go  so  far  as  to  say  that,  if  every  existing  shareholder 
personally  knew  of  and  assented  to  the  contract,  it  still 
would  not  bind  the  corporation?]  Such  a  contract 
would  bind  the  individuals ;  but  it  probably  would  not 
bind  the  corporation,  consisting  of  persons  who  might 


(a)  &E.^  B,  409. 
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afterwards  acquire  shares  in  ignorance  of  the  contract,  isss, 

unless  the  formalities  prescribed  by  the  constitution  of  b^^ittek 

the  Company  had  been  complied  with.     But  that  ques-  electric 

tion  does  not  arise  here;  for  it  cannot  be  assumed  that  Telegraph 

Company. 

all  the  shareholders  were  cognizant  of  this  transaction. 
[Lord  Campbell  C.  J.  But  there  is  ample  evidence  that 
the  directors,  who  were  trusted  by  the  shareholders 
to '  conduct  the  business  of  the  Company,  knew  of 
aod  recognised  the  contract ;  and  that  is  evidence  both 
of  ratification  on  their  part,  and  also  of  previous  autho- 
rity given  by  them  (a).]  The  contract  is  altogether  ultra 
vires  of  the  directors;  it  is  not  a  part  of  the  business  of 
the  Company  to  collect  political  news ;  and  the  plaintiff 
was  already  bound  to  transmit  all  his  messages  by  the 
Company.  Besides,  the  effect  of  the  agreement  is  to 
give  the  plaintiff  fifty  per  cent,  advantage  over  his 
competitors,  and  so  to  frustrate  the  provision  in  the 
charter  providing  for  equal  charges. 

Huffh  Hill  was  heard  in  reply. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  (May  8), 
delivered  judgment 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment. 

No  reliance  can  be  placed  upon  the  objection  that 
the  defendants  are  a  corporation,  and  that  the  agreement 
on  which  they  are  sued  is  not  under  seal.  They  are  a 
corporation  for  carrying  on  a  particular  business;  and 
the  services  done  by  the  plaintiff  were  in  the  direct 
coarse  of  the  business  which  by  their  charter  they  were 

(a)  See  Smiih  y.  The  Hua  Gku»  Company,  11  Com.  B.  897. 
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1856.  to  carry  on.  We  adhere  to  the  decision  of  this  Court 
Reuteb  '^^  Copper  Miners'  Company  v.  Fox  (a)  and  Henderson 
ELEcraic  ^'  Australian  Royal  Mail  Steam  Navigation  Company  (&). 
'^CoMMyf  '^^^  °^**  objection  is  that,  at  all  events,  according  to 
the  deed  of  settlement,  the  contract  ought  to  have  been 
"signed  by  at  least  three  individual  directors."  We  do 
not  think  it  necessary  to  decide  whether  the  con- 
sideration money  here  must  be  taken  to  exceed  50/.; 
for,  assuming  that  the  contract  was  originally  ultra  vires 
of  the  chairman,  we  think  that  it  has  been  adopted  and 
ratified  by  the  Company,  so  as  to  render  them  liable 
upon  it  We  must  first  observe  that  this  contract,  which 
was  entered  into  on  the  12th  ot  January  1854,  does  not 
appear  to  us  to  be  at  variance  or  at  all  inconsistent  with 
the  prior  agreement  of  14th  September  1853.  The  new 
business  of  collecting  public  intelligence  by  the  plaintiff's 
personal  exertions,  and  transmitting  it  by  the  telegraph, 
had  not  been  before  contemplated;  and  the  remuneration 
for  it  was  provided  for  on  a  totally  different  footing. 
Might  not  the  contract  entered  into  by  the  chairman, 
although  originally  without  authority,  and  not  binding,  . 
be  ratified  by  the  Company?  The  deed  of  settlement 
declares  that  ^*  the  directors  shall  conduct  and  manage 
the  affairs  of  the  Company,  and  shall  exercise  all  the 
powers  which  may  be  exercised  by  the  Company  at 
large."  Then  the  documents  set  out  in  the  supplemental 
case  afford  abundant  evidence  that  the  directors  were 
made  acquainted  with  the  new  contract,  approved  of  it, 
and  acted  upon  it.  The  entry  of  it  in  the  minute  book 
by  the  chairman  was  for  their  information ;  and  w^e, 
having  power  to  draw  inferences  firom  the  evidence,  do 
infer  that  they  saw  it  and  sanctioned  it.     The  plaintiff 

(a)  16  Q.  J7.  229,  236.  (6)  5  £.  ^  ^.  409. 
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acted  under  it  for  many  months;   during  this  period        is56. 
he  corresponded  respecting  it  with  the  secretary,  the  "" R^^^iJ^i 
proper  functionary   of  the  Company  for  carrying  on     elbctmc 
such  correspondence ;  he,  from  time  to  time,  rendered   Telegkath 
accounts  to  the  Company,  taking  credit  for  business  done 
under  the  agreement;  and  payments  were  made  to  him 
of  sums  for  which  he  so  took  credit  by  cheques  which 
the  directors  must   have  drawn.     We  are   bound   to 
suppose  that  the  directors,  before  they  drew  the  cheques, 
examined  the  accounts  and  approved  of  what  the  plaintiff 
had  done.     It  is  found  by  the  arbitrator,  indeed,  that, 
although  he  was  to  recover  a  laiiger  remuneration  under 
the  new  agreement  than  under  the  old,  the  services  to 
be  done  by  the  plaintiff  under  the  new  agreement  were 
calculated  to  be  beneficial  to  the  interests  of  the  Com- 
pany.    The  accounts  shew  that  he  thus  brought  custom 
to  the  Company,  and  that  they  pro6ted  by  the  services 
which  they  must  be  considered  as  requesting  him  to 
continue. 

We  have  only  further  to  dispose  of  Sir  Fitzroy 
JHelljf^s  last  objection,  founded  upon  the  proviso  in  the 
charter,  that  the  telegraphs  of  the  Company  *^  shall  be 
open  for  the  sending  and  receiving  of  messages  by  all 
persons  alike,  without  favour  or  preference,  subject  to 
such  equitable  charges  and  to  such  reasonable  regulations 
as  may  from  time  to  time  be  made  by  the  said  Company." 
It  is  urged  that  this  agreement  gives  a  preference  to  the 
plaintiff  by  allowing  him  to  send  his  messages  at  half 
price.  Grave  doubts  may  be  entertained  whether  this 
proviso,  although  it  may  be  made  the  foundation  of 
complaints  against  the  Company,  can  be  rendered 
available  to  them  in  resisting  a  demand  under  a  contract 
into  which  they  have  entered.     But  the  allowance  to 
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Electric 

Telegraph 

Company. 


the  plaintiff  seems  rather  a  remuneration  to  him  for  his 
services  in  collecting  public  intelligence  and  bringing 
custom  to  the  Company  than  any  preference  or  partiality 
to  him  in  the  use  of  the  telegraph ;  and  there  is  nothing 
to  shew  that  their  dealings  with  him,  which  they  now 
contend  to  be  illegal,  are  not  according  to  **  equitable 
charges"  and  '^  reasonable  regulations.'^ 

For  these  reasons  we  think  that  the  defendants  are 
liable  for  the  additional  sum  of  217 L  under  the  new 
agreement,  and  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Friday, 
May  3d. 


SAmTEL  Jewel  and  Gabriel  Scott  against 
William  Stead. 


nPHIS  was  a  case  stated  without  pleadings.  The 
defendant  was  clerk  to  the  trustees  of  the  Whiteparuhj 
Romsey  and  Southampton  turnpike  roads.  The  plaintiffs 
brought  the  action  to  recover  back  tolls  which  had  been 
taken  from  them  at  a  toll  gate  called  the  Mayhush  gate, 
on  one  of  those  roads.  The  question  was,  whether  the 
trustees  were  entitled  to  levy  tolls  there. 

The  case  in  substance  stated  that  the  fV/uteparish, 
Bomsey  and  Southampton  turnpike  roads  were  made 
under  stat  5  Geo.  4.  c.  Ixxxiii.  (a). 


By  a  turnpike 
Act,  the  trus- 
tees were 
•uthoriied  to 
erect  toll  bars, 
but  not  within 
three  miles 
o(B, 

Held,  that 
the  distance 
from  B.  must 
be  measured 
on  the  straight 
line  on  the 
horisontal 
plane;  the 
circumstance 
that  the  Act 
was  a  turnpike 
Act  not  being 
sufficient  to  indicate  an  intention  that  it  should  be  measured  along  the  road. 


(a)  Local  and  personal,  public :  •*  For  amending  the  roads  leading  from 
Briekworth  Pond,  in  the  parish  of  WhUeparuh  in  the  county  of  WUU,  throogh 
Bomsey  in  the  county  of  SouikampUm,  to  the  county  of  the  town  of  South- 
ampioH.** 
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In  this  Act  were  contained  clauses  authorizing  the        1856. 
erecting  of  toll  bars,  and  the  levying  of  tolls  by  the       jewel 
trustees.    Sect  15  was  as  follows:  '<  That  nothing  herein       stead. 
contained  shall  extend^  or  be  construed  to  extend  to 
empower  the  said  trustees  to  erect  any  turnpike,  toll 
gate,  or  bar,  or  take  or  levy,  or  cause  to  be  taken  or 
levied  any  toll  whatever,  within  three  miles  of  Bar  Gate, 
in  the  said  town  and  county  of  Southampton/*    Bar  Grate 
is  in  Southampton,  on  a  road  forming  part  of  the  Souths 
amptan  roads,  erected  under  stat  4  Geo.  4.  c.  xv.  (a). 

Attached  to  the  case  was  a  map,  by  which  it  appeared 
that  the  road  from  Romsey  to  Southamptony  which  was 
one  of  the  turnpike  roads  formed  under  stat  5  G.  4. 
c.  Ixxxiii.,  runs  nearly  in  a  straight  line  in  a  south  east 
direction  to  a  spot  called  Acorn  Bridge,  which  is  at  the 
outskirts  of  the  town  of  Southampton,  and  on  the  north 
west  side  of  Sotithampton  Water.  Bar  Gate  is  on  the 
southeast  side  of  Southampton  Water,  so  that  the  straight 
line  from  Acorn  Bridge  to  Bar  Gate  goes  across  the  bay. 
The  Whiteparish,  Romsey  and  Southampton  roads  ter- 
minate at  Acorn  Bridge;  from  thence  the  practicable 
passage  to  Bar  Gate  is  either  by  following  the  South- 
ampton roads  round  the  head  of  Southampton  Water,  or 
by  the  shore  road  across  the  beach  of  Southampton  Water. 
The  latter  passage  at  present  is  passable  at  all  times;  but 
it  has  only  been  made  so  since  1848.  Before  that  time 
it  was  flooded  by  the  tides,  so  as  to  be  impassable  for 


(a)  Local  and  penooal,  public :  **  For  repairing  and  iixiproTing  the  roads 
from  the  town  of  Stoekbridge  to  the  city  of  Winchester,  and  from  the  said 
city  of  Wincheeter  to  the  top  of  Siephen'e  Caaile  Doum,  near  the  town  of 
SithopU  Widtham  m  the  coanty  of  SauthamptoM,  and  from  the  said  city  of 
Winchester  through  Otterhome  to  Bar  Gate,  in  the  town  and  county  of  the 
town  of  Southampton,  and  certain  roads  adjoining  thereto.** 


Stead. 
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1856.  passengers  at  spring  tides,  and  was  not  generally  used 
J^^  for  vehicles  at  all.  The  Southampton  roads  existed 
before  stat.  5  O.  4.  c.  kxxiii.  The  Mayhush  toll  gate 
was  erected  on  the  road  to  Ramsey  beyond  Acorn  Bridge; 
and  there  the  plaintifis  paid  tolls  under  protest.  The 
gate  is  less  than  three  miles  from  Bar  Gate,  measuring 
the  distance  in  a  straight  line  on  the  horizontal  plane : 
it  is  also  less  than  three  miles,  following  the  turnpike 
road  to  Acorn  Bridge,  and  then  following  the  shore  road; 
but  it  is  more  than  three  miles  following  the  turnpike 
road  the  whole  way. 

The  question  for  the  opinion  of  the  Courtwas:  Whether 
the  three  miles,  mentioned  in  the  provision  of  the  said 
Act  first  hereinbefore  referred  to,  should  be  measured  in 
either  of  the  modes  firstly  and  secondly  above  mentioned, 
or  in  the  mode  lastly  above  su^ested. 

If  the  Court  shall  be  of  opinion  that  the  said  three 
miles  should  be  measured  in  either  of  the  modes  firstly 
and  secondly  above  su^ested,  then  judgment  is  to  be 
entered  for  the  plaintiffs  for  the  amount  of  the  tolls 
demanded  of  and  taken  from  them  as  aforesaid. 

If  the  Court  shall  be  of  opinion  that  the  said  three 
miles  should  be  measured  in  the  mode  lastly  above 
suggested,  then  judgment  is  to  be  entered  for  the 
defendant. 

Lomerj  for  the  plaintifis.  If  the  words  of  stat. 
5  O,  4.  c.  IxxxiiL  s.  15.  are  ambiguous,  they  ought  to 
be  construed  in  favour  of  the  public,  and  against  the 
promoters  of  the  Act,  whose  words  they  must  be  taken 
to  be.  But  the  words  are  not  ambiguous ;  for  '<  within 
three  miles  of  Bar  Gate^  means  within  three  miles 
measured  on  a  straight  line  on  the  horizontal  plane; 
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Lake  V.  Butler  {a).     Even  if  this  were  not  the  rule,  the  1856. 

distance  must  be  by  the  shortest  road,  that  is,  the  shore  ^^^i, 
road. 


J.  Z>.  Coleridge^  contriL.  In  Lake  v.  Butler  {a)  the 
rule  was  laid  down  that  the  distance  between  two  places, 
in  an  Act  of  Parliament,  was  to  be  understood  to  mean 
the  distance  in  the  straight  line,  unless  there  was  some- 
thing to  indicate  a  contrary  intention.  In  the  present 
case  the  Act  is  a  turnpike  Act ;  and  it  provides  that  no 
gate  shall  be  erected  within  three  miles  of  a  gate  on 
another  turnpike  trust:  the  object  must  have  been  to 
protect  that  other  trust;  and  this  sufBciently  indicates 
that  the  distance  is  to  be  measured  in  the  way  taken 
by  toll-paying  vehicles;  that  is,  along  the  road.  The 
distance  would  be  ascertained  at  once  by  the  mile  stones, 
which,  by  the  general  turnpike  Act,  3  G.  4.  c.  126. 
ir.  119.,  must  be  along  the  road.  ■  It  is  true  that  now 
there  is  another  road :  but  at  the  time  of  the  passing  of 
Stat  5  G.  4.  c,  Ixxxiii.  it  was  not  practicable.  That 
Act,  by  implication,  directs  that  the  distance  should  be 
measured  along  the  then  existing  turnpike  road. 

Lord  Cami^ell  C.  J.  It  is  not  necessary  to  con- 
sider whether  the  second  or  third  mode  of  measurement 
suggested  is  preferable;  for  I  am  of  opinion  that  the 
mode  of  measurement  in  this  case  is  along  the  straight 
line  on  the  horizontal  plane.  In  Lake  v.  Butler  (a)  this 
Court  held  that  such  was  in  general  to  be  considered 
the  mode  of  measurement.  I  think  it  is  very  inexpedient 

(a)  5E.  ^  B.  92. 
VOL.  VI.  2  a  e.  &  d. 
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1856.  ^^  ^^  i^pon  nice  distinctions,  thereby  encouraging  liti- 
J^^  gation ;  and  that,  unless  there  appear  in  the  Act  a  clear 
^'  indication  that  there  was  a  contrary  intention,  this  mode 

of  measurement  should  be  adopted.  There  is  no  such 
clear  indication  here.  It  is  true  that  this  is  a  turnpike 
Act:  but  there  is  nothing,  either  in  this  Act  or  in  the 
General  Turnpike  Act,  to  indicate  that  the  distance  from 
Bar  Gate  is  to  be  measured  in  any  particular  manner. 
The  turnpike  road  ends  before  it  comes  to  Bar  Gate ; 
and  altogether  there  is  nothing  to  indicate  that  the 
distance  of  three  miles  from  Bar  Gate  is  not  to  be 
measured  as  in  Lake  v.  Butler  (a). 

WioHTifAN  J.  concurred. 

Eble  J.  I  also  think  that  the  general  rule  should 
be  abided  by.  The  special  facts  of  this  case  shew  that 
it  is  expedient  that  such  should  be  the  mode  of 
measurement 

Cbohpton  J.  In  Lake  v.  Butler  (a)  it  was  suggested 
that,  if  the  nearest  practicable  road  were  the  mode  of 
measuring  the  distance,  there  might  be  places  the  dis- 
tance between  which  would  vary  according  ^o  the  state 
of  the  tide.  In  this  case  that  very  point  would  arise  if 
we  did  not  adhere  to  the  general  rule  laid  down  in  Lake 
y.  Butler  (a).  It  is  a  case  shewing  the  expediency  of 
that  rule. 

Judgment  for  the  plaintiffs. 

(a)  6E.^B.  92. 
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IN  THE  EXCHEQUER  CHAMBER.         ^^jj 

(Error  from  the  Court  of  Queen's  Bench.) 

Western  Wood  against  William  Bell,  James 
Rhodes  and  Frederic  Moser. 


A    SPECIAL  case  was  stated  for  the  opinion  of  the  /..  a  tbip 

^  Court  of  Queen's  Bench.  ^o"b«lw  T^ 

There  were  no  pleadings,  but  only  a  writ  issued  on  forVSolT 

27th  March  1856.     The    plaintiflF  claimed  to  recover  the  same  terrat 

*^  as  other  vessels 

which  he  had 
previously 
boilt  for  him.  By  reference  to  these  terms  it  appeared  that  the  price  was  to  he  16,000/., 
payable  by  instalments,  the  first  instalment  to  be  1 000/.  payable  immediately.  The  second, 
third  and  fourth,  of  1000/.  each,  to  be  payable  at  the  end  of  two,  three  and  four  months 
respectively  from  the  date  of  the  order ;  the  remaining  12,000/.  to  be  payable  by  instalmenta 
of  3000/.  each,  the  first  3000/.  at  the  end  of  six  months,  provided  the  vessel  was  plated  and 
decks  laid ;  the  second  3000L  at  the  end  of  eight  months,  provided  the  vessel  was  ready 
for  trial ;  the  third  3000/.  at  the  end  of  eleven  months,  provided  the  vessel  was  according 
to  contract  and  perfectly  completed ;  the  last  instalment  of  3000L  at  the  end  of  thirteen 
months ;  the  vessel  to  be  built  under  the  superintendence  of  H,,  appointed  for  that  purpose 
by  plaintiff,  and  according  to  his  specifications. 

The  building  commenced  under  the  superintendence  of  H,  Plaintiff  advanced  money 
to  J.  in  anticipation  of  the  instalments.  In  the  tenth  month  J,  became  bankrupt :  the  vessel 
was  at  that  time  unfinished  in  J.*s  yard ;  and  engines  and  parts  of  the  frame  work  of  the 
vessel,  adapted  for  the  unfinished  ship,  but  not  yet  fixed  into  her  frame  work,  were  there 
also.  Plaintiff  claimed  the  unfinished  vessel  and  these  engines  and  parts  of  the  frame  work. 
The  assignees  of  /.  kept  them  as  part  of  the  estate  of  J,  The  amount  paid  in  advance  by 
plaintiff  exceeded  the  value  of  this  property. 

In  an  action  by  plaintiff  against  the  assignees,  a  case  was  stated  for  the  opinion  of  this 
Court,  giving  power  to  draw  inferences  of  fact,  and  setting  forth  the  above  facts,  and  also 
that  the  unfinisned  ship  was  known  at  /.*s  yard  as  plaintiff's  ship,  and  that  H,  had,  with  /.*s 
consent,  before  the  bankruptcy,  stamped  plaintiff's  name  on  the  keel  of  the  vessel,  for  the 
express  purpose  of  indicating  Uiat  she  was  the  property  of  plaintiff.  The  questions  were, 
whether  the  property  belonged  to  plaintiff  or  the  assignees.  And  whether  plaintiff  could 
recover  special  damages  for  the  detention  of  the  ship,  &yond  its  value. 

The  Court  of  Queen's  Bench  decided  that  the  plaintiff  was  entitled  to  recover  in  respect 
both  of  the  ship  and  of  the  loose  engines  and  materials ;  and  that  he  was  also  entitled  to 
recover  special  damages. 

On  error  to  the  Court  of  Exchequer  Chamber,  that  Court  concurred  with  the  Court  of 
Queen's  Bench  as  to  the  ship,  but  held  that  the  plaintiff  was  not  entitled  to  recover  in 
respect  of  the  loose  engines  and  materiids,  and  that  the  damages  were  to  be  assessed  in 
respect  of  the  ship  only. 

2  A  2 


Wood 

▼. 
Bell. 
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1856.  '^^  Britannia  vessel  and  ihe  several  descriptions  of 
property  hereinafter  mentioned,  or  their  value,  and 
damages  for  their  detention. 

From  the  case  stated,  it  appeared  that  WHUam  Joyce^ 
a  ship-builder,  agreed  to  build  an  iron  steam  ship  for 
the  plaintiff,  on  the  same  terms  as  other  vessels  which 
he  had  previously  built  for  him.  By  reference  to  these 
terms  it  appeared  that  the  price  was  to  be  16,000t, 
payable  by  instalments,  the  first  instalment  to  be  10002L 
payable  immediately;  the  second,  third  and  fourth,  of 
lOOOiL  each,  to  be  payable  at  the  end  of  two,  three  and 
four  months  respectively  from  the  date  of  the  order;  the 
remaining  12,000/.  to  be  payable  by  instalments  of  3000/. 
each,  the  first  3000/.  at  the  end  of  six  months,  provided 
the  vessel  was  plated  and  decks  laid;  the  second  3000/. 
at  the  end  of  eight  months,  provided  the  vessel  was 
ready  for  trial ;  the  third  3000/.  at  the  end  of  eleven 
months,  providing  the  vessel  was  according  to  contract 
and  perfectly  completed ;  the  last  instalment  of  3000iL 
at  the  end  of  thirteen  months ;  the  vessel  to  be  built 
under  the  superintendence  of  John  Hall  (appointed  for 
that  purpose  by  plaintiflF),  and  according  to  his  speci- 
fications. 

The  building  commenced  under  the  superintendence 
of  HalL  PlaintiflT  advanced  money  to  Joyce  in  antici- 
pation of  the  instalments.  In  the  tenth  month  Joyce 
became  bankrupt :  the  vessel  was  at  that  time  unfinished 
in  Joyce^s  yard ;  and  engines  and  parts  of  the  fitime  work 
of  the  vessel,  adapted  for  the  unfinished  ship,  but  not 
yet  fixed  into  her  firame  work,  were  there  also.  Plaintiff 
claimed  the  unfinished  vessel  and  these  engines  and 
parts  of  the  frame  work.  Defendants,  who  were  as- 
signees oiJoycey  kept  them  as  part  of  the  estate  of  Joyce. 


▼. 
Bell. 
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The  amount  paid  in  advance  by  plaintiff  exceeded  the       1856. 
vahie  of  this  property.  ^j^^^^^ 

In  an  action  by  plaintiff  against  the  assignees,  a  case 
was  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench,  giving  the  Court  power  to  draw  inferences  of 
fact,  and  setting  forth  the  above  facts,  and  also  that  the 
unfinished  ship  was  known  at  Joyce^s  yard  as  plaintiff's 
ship,  and  that  Hall  had,  with  Joyces  consent,  before  the 
bankruptcy,  stamped  plaintiff's  name  on  the  keel  of  the 
vessel,  for  the  express  purpose  of  indicating  that  she  was 
the  property  of  plaintiff.  The  questions  were,  whether 
the  property  belonged  to  plaintiff  or  the  assignees.  And 
whether  plaintiff  could  recover  special  damages  for  the 
detention  of  the  ship,  beyond  its  value. 

The  Court  of  Queen's  Bench  decided  that  the  plaintiff 
was  entitled  to  recover  in  respect  both  of  the  ship  and 
of  the  loose  engines  and  materials ;  and  that  he  was  also 
entitled  to  recover  special  damages ;   Wood  v.  Bell  (a). 

Judgment  was  entered  in  the  Court  of  Queen's  Bench 
that  the  plaintiff  do  recover  against  the  defendants  "  the 
said  ship  Britannia^  the  said  parts  of  engines,  the  said 
iron  plates  and  angle  irons,  and  the  said  planking  and 
timbers,  and  also  22002.,  the  special  damages  by  the  said 
Western  Wood  sustained,  and  ascertained  by  the  said'* 
&c.  (an  arbitrator),  '*  and  also"  &c.  (costs). 

The  defendants  suggested  error  on  this  judgment,  in 
the  Court  of  Exchequer  Chamber ;  which  the  plaintiff 
denied. 

The  case  was  now  argued. 

Shee  Serjt.,  for  the  party  suggesting  error  (the  de- 
fendants below). 

(a)  b  E,  ^  B,  772,  where  the  case  is  more  fully  set  out. 
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1856.  First:  as  to  the  ship.     The  defendants  do  not  dispute 

Wood  the  principles  laid  down  in  the  Court  below;  but  they 
Bell.  ^^^7  the  applicability  to  the  particular  facts  of  this  case. 
The  general  rule  is  that  the  property  in  an  article  made 
to  order  does  not  pass  till  the  article  is  complete ;  but  it 
may  pass  before*,  if  the  parties  agree  that  it  shall  The 
question  is,  whether  this  case  is  within  the  general  rule 
or  the  exception.  The  general  rule  prevailed  in  Muckr 
law  V.  Manffks  {a),  though  there  the  name  of  the  in- 
tended purchaser  had,  as  here,  been  put  on  the  ship: 
and  Abbott  C.  J.,  in  Woods  v.  Russell  (i),  considered 
that  circumstance  immaterial ;  and  he  decided  fFoods  ▼• 
Russell  (b)  on  grounds  not  existing  here.  The  ship 
there  was  chartered  by  the  purchaser;  and  the  builder 
was  a  party  to  the  registration  in  the  name  of  the  pur- 
chaser. The  case,  as  is  said  in  the  judgment,  did  not 
depend  on  the  payment  of  the  instalments.  And  in  the 
5th  edition  of  Abbott  On  Shipping  (the  last  published  in 
the  author's  lifetime),  p.  44.,  the  decision  is  not  put  on 
that  footing.  Clarke  v.  Spence  (c)  was  decided  mainly  on 
the  authority  of  Woods  v.  Russell  (&),  though  the  only 
circumstance  common  to  the  two  cases  seems  to  have 
been  the  payment  of  instalments,  and  the  appointment 
by  the  purchasers  of  a  person  to  superintend  the  work. 
In  Laidler  v.  Burlinson  (rf)  the  Court  of  Exchequer  de- 
cided that  the  property  did  not  pass,  under  the  particular 
circumstances  of  that  case ;  and  the  decision,  perhaps, 
does  not  go  far  towards  determining  the  present  case. 
But  it  cannot  be  collected  from  the  facts  here  that  any 
intention  existed  of  passing  the  property  in  the  vessel 
while  in  an  incomplete  state.     The  word  *'  intention*'  is 

(a)  1  Z\itiia.  318.  (6)  bB.^AId.  942. 

(e)  AA.^E.  448.  {d)  2  M,  ^  IF.  602. 
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always  liable  to  ambiguity:   the  safe  course  is  to  rely       1856. 
only  on  an  intention  executed;  EUershawv.  Maffniae(a).       wood 

Supposing  the  ship  itself  to  have  passed,  the  next  ^^^ 
question  is  as  to  the  materials  which  had  not  been 
affixed  to  the  ship.  All  that  appears  is  that  the  builder 
intended  to  use  them  for  the  ship:  he  did  not  in  fact  so 
use  them :  nor,  if  they  were  not  approved  of,  could  he 
have  done  so.  In  fFoods  v.  Russell  (b)  the  rudder  and 
cordage  seem  to  have  been  bought  for  the  ship  with  the 
intention  of  making  them  a  part,  eo  instantL  In  Baker 
V.  Gray  {c)  the  builder  agreed  with  the  intended  pur> 
chaser  that,  if  the  builder  failed  to  complete  the  ship 
according  to  the  agreement,  the  purchaser  might  use 
such  of  the  builder's  materiak  as  should  be  applicable  to 
the  purpose.  The  builder  not  having  completed  the 
ship  according  to  contract,  the  purchaser  took  possession 
of  the  incomplete  ship,  and  also  selected  some  of  the 
builder's  materials,  a  part  of  which  he  placed  in  the 
carcass  of  the  ship ;  but,  before  he  had  used  any,  the 
builder  became  bankrupt :  and  it  was  held  that  the  as- 
signees were  entided  to  the  materials ;  Tripp  v«  Armi" 
tage  (d)  is  to  the  same  effect  [Jervis  C.  J.  referred  to 
Goss  V.  Qiiinton  (e).] 

As  to  the  question  of  special  damage.  The  damage 
sustained  by  the  plaintiff  is  the  value  of  the  ship  at  the 
time  of  the  conversion ;  Reid  v.  Fairbanks  {g).  It  is 
not  necessary  to  dispute  the  authority  of  cases  in  which 
special  damage  is  stated  and  proved ;  such  as  Davis  v* 
OsweU  (A)  and   Bodley  v.  Reynolds  (t>      Here,  there 

(a)  6  ExcK  670  (note).  (6)  5  B.  ^  AH.  942. 

(c)  17  Com.  B.  462.  {d)  A  M.  ^  W,  687. 

(e)  3  AT.  ^  (?.  825.  {g)  13  Cam.  B.  692. 

(A)  ICar.^P.  804.  (t)  8  Q.  B.  179. 


Beix. 
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18g6.  beiDg  DO  pleadings,  no  special  damages  can  be  under- 
^VooD  stood  to  be  claimed ;  and  they  cannot  be  recovered  unless 
claimed ;  Moon  v.  Rapliael{a).  Nor,  according  to  general 
principles,  can  the  loss  of  part  of  contingent  and  remote 
profits  form  part  of  the  damages  recoverable.  In  Sedg- 
vnck  On  The  Measure  of  Damages,  p.  78  (ch.  3.),  it  is 
said,  after  referring  to  Flureau  v.  Thomhill  (i):  "Both 
the  English  and  American  Courts  have  generallj  adhered 
to  this  denial  of  profits  as  any  part  of  the  damages  to 
be  compensated,  and  that  whether  in  cases  of  contract 
or  of  tort," 

Bomllj  contra  (for  the  plaintiff  below).  First :  the 
plaintiff  was  entitled  to  recover  in  respect  of  the  body  of 
the  ship.     (On  this  point  he  was  stopped  by  the  Court.) 

As  to  the  materials  which  were  not  fixed.  In  Woods 
V.  Russell  (c)  the  cordage  and  rudder  were  not  fixed. 
[Bramwell  B.  If  you  defend  the  judgment  below,  as  to 
the  body  of  the  ship,  on  the  principle  which  seems  there 
adopted,  of  an  intention  executed  and  irrevocable,  you 
will  find  it  difficult  to  apply  that  to  the  materials  which 
were  not  fixed.]  The  goods  were  irrevocably  appro- 
priated as  soon  as  one  party  had  selected  them  for  the 
purpose,  and  the  act  of  selection  had  been  adopted  by 
the  other  party ;  Blackburn  On  the  Effect  of  the  Contract 
of  iSale,  126,  129;  Joyce  could  not  have  sold  these 
materials  to  a  third  party.  [Bramwell  B.  Suppose  the 
builder  had  a  forest  of  timber,  and  marked  certain 
growing  trees.]  Those  would  not  be  chattek  at  all. 
[Alderson  B.  Suppose  a  bulk  of  timber,  and  half  of  it 
to  have  been  actually  used  in  the  building  of  the  ship, 
the  builder  intending  to  use  the  rest  in  the  same  way.] 

(a)  2  Stfo  Ca.  310.  (6)  2  W,  BL  1078. 

(c)  5  B,^  Aid,  942. 
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All  would  probably  be  held  to  pass.     [Cresswett  J.    One        1856. 
contract  only  is  set  up.]     There  is  a  fresh  contract  at       wood 
the  time  of  each  assent.     [Cresswett  J.    At  what  price  ?]        b^^l: 
At  the  price  actually  paid.      [CressioeU  J.     That  will 
apply  to  the  ship  only.]     The  inventory  furnishes  evi- 
dence of  the  conduct  of  the  parties  from  which  the  same 
inference  arises  as  in  the  case  of  the  ship. 

As  to  the  special  damage.  The  objection  to  the 
absence  of  allegation  does  nol  arise,  there  having  been 
no  record  at  all.  The  question  is,  whether  the  facts 
shew  suchdamage.  And  it  is  plain  that  the  plaintiff, 
if  he  had  received  the  ship  at  the  time  when  he  was 
entitled  to  it  by  the  contract,  might  have  earned  a  con- 
siderable sum  by  employing  it  [Jervis  C.  J.  Certainly, 
in  an  action  for  non-delivery  of  a  plank,  you  would  not 
be  confined  to  the  value  which  it  might  bear  at  the  time 
of  the  verdict :  it  might  have  routed  in  the  meanwhile.] 
The  plaintiff  is  to  recover  all  he  has  lost  by  the 
conversion. 

Jebyis  C.  J.  I  think  this  case  should  go  back  to  the 
arbitrator.  In  substance,  the  judgment  below  is  re- 
versed. I  agree  with  the  Court  below  that  the  ship 
passed.  That  question  is  merely  one  of  fact;  as  well 
put  in  Mr.  BlachbunCs  useful  work  (a),  the  property 
does  not  pass  merely  by  its  being  manufactured,  but 
only  when  it  is  the  intention  of  the  parties  that  it  shall 
pass.  And  here  I  think  the  facts  shew  such  an  intention. 
I  fiirther  concur  with  the  details  of  the  jiidgment  below, 
so  far  as  the  ship  is  concerned.  But  I  do  not  think  that, 
as  the  Court  below  seems  to  have  held  without  much 

(a)   On  the  effect  of  the  contract  oftalct  Part.  ii.  ch.  2. 
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1856.  cwsideration,  the  unfixed  materials  desdned  for  the 
^0^0  ship  did  pass.  They  do  not  appear  to  have  been  cir- 
Bjell.  cumstanced  exactly  as  the  rudder  and  cordage  were  in 
TFbods  y.  RusseU  {a\  where  they  had  become,  it  seems, 
a  part  of  the  ship.  Here  they  are  merely  provided  for 
the  ship.  If  the  circumstances  in  Woods  v.  Russell  (a) 
were  the  same  as  here,  I  should  doubt  whether  the 
decision  in  that  case  was  right :  and  I  should  say  the 
same  as  to  Goss  v.  Quintan  {b).  The  question  is.  What 
is  the  ship?  not.  What  is  meant  for  the  ship?  I  think 
those  things  pass  which  have  been  fitted  to  the  ship,  and 
-  have  once  formed  part  of  her,  as,  for  instance,  a  door 
hung  upon  hinges,  although  afterwards  removed  for  con- 
venience. I  do  not  think  the  circumstance  that  materials 
have  been  fitted  and  intended  for  the  ship  makes  them 
part  of  the  ship.  The  consequence  is  that  the  arbitrator 
has  assessed  the  damages  at  22002L  on  an  assumption 
which  we  consider  wrong,  as  he  will  have  included  many 
items  in  respect  of  which  the  plaintiff  is  not  entided  to 
damages.  The  case  may  as  well  stand  over  for  a  few 
days ;  and  in  the  meanwhile  a  schedule  may  be  made 
out  shewing  what  each  party  claims. 

Pollock  C.  B.,  Aldebson  B.,  Cbesbwell  J.,  Cbow- 
DEB  J.,  WiLLES  J.  and  iSBAMWELL  B.  coucurred 

In  the  following  Trinity  Term  {June  2d  1856),  before 
Jebvis  C.  J.,  Pollock  C.  B.,  Cbbsswell,  Williams, 
Cbowdeb  and  Willbs  Js.,  and  Mabtin  and  Bbamwell 
Bs.,  the  case  was  resumed ;  Slue  Serjt  appearing  for 
the  defendants  below,  and  Bovill  {or  the  plaintiff  below: 

(a)  5  i?.  «•  Aid.  942.  (()  3  Af.  «■  G.  826. 
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when  a  discosnon  took  place  as  to  the  principle  upon        ISC6. 
which  the  damages  were  to  be  assessed  Wooo 

The  Court  said  that,  the  judgment  being  wrong  as  to  ^^^ 
a  part,  and  the  damages  being  entire,  the  regular  course 
was  to  order  a  yenire  de  novo:  that  consequently  here 
the  case  ought  to  go  back  to  the  arbitrator :  and,  as  the 
plaintiff  was  entitled  to  recover  in  respect  of  the  ship, 
but  not  in  respect  of  the  unfixed  materials,  the  arbitrator 
would  assess  the  damages,  if  any,  recoverable  in  respect 
of  the  ship  only.  But  they  declined  giving  any  more 
specific  directions  as  to  the  damages. 


The  Queen  against  Henry  Sfratley  and 
three  others. 


THIS  was  an   information    in   the  nature  of  Quo  At  an  election 
___       •    /I  •         •  •  «    for  ooQDciliors 

warranto.     The  information  m  one  count  charged  for  m,,  Toting 
four  defendants  with  usurping  the  offices  of  councillors  tSSwred*^ 
of  the  borough  of  Maidenhead.     The  plea  stated,  as  HJf^SSg'fof ' 
their  title,  that  an  election  for  four  councillors  was  duly  property  sitoate 

"^    in  the  parish 

held,  and  that  the  defendants,  being  qualified  persons,  of  c.;*'  thej 

were  rejected, 

were  declared  by  the  Mayor  and  Assessors  to  have  the  and  the  rejec« 

.     .  tion  altered 

majority  of  votes.  the  majority. 

Replication.     That  at  the  election  there  were  four  mation  in  the 

nature  of  Quo 
warranto 
against  the  councillors  returned,  it  was  admitted  on  the  record  that  the  borough  of  M, 
oonrists  of  parts  of  two  parishes,  the  parish  of  C.  being  one :  that,  though  there  are  in  M, 
streets  and  lanes,  the  description  in  toe  voting  papers  was  such  as  to  be  commonly  under- 
stood ;  and  that  the  boundanes  of  the  parish  are  well  known  and  defined. 

Held  that  the  fault,  if  it  was  one,  was  cured  as  a  misdescription  under  staL  5  &  6  IT.  4. 
e.  76. «.  143. 

Per  CoUridge  J.    The  voting  paper  was  not  a  sufficient  description  within  sect.  32.    Per 
Lord  CtmpMi  C.  J.  and  Crompi^n  J„  aemblt  it  was. 
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The  QoEBN 

V. 

Spaatley. 


other  duly  qualified  candidates,  naming  them.  Tbat 
the  Major  and  Assessors  did  not  take  into  account 
certain  voting  papers  delivered  to  them  by  burgesses 
duly  entitled  to  vote/  on  the  ground  '^  that  such  voting 
papers  did  not  disclose  or  state  the  name  of  the  street, 
lane  or  other  place,  in  which  the  property,  for  which 
the  said  burgesses  respectively  so  delivering  such  voting 
papers  as  aforesaid  appeared  to  be  rated  on  the  burgess 
roll,  was  respectively  situated:  that  each  of  the  said 
voting  papers  were  signed  with  the  name  of  the  voter; 
and  such  voting  papers,  which  were  not  taken  into 
account  and  computed  as  aforesaid,  were,  with  the 
variation  of  the  name  of  the  voter,  in  the  following  form. 
'Municipal  Corporation  Reform  Act  Borough  of 
Maidenhead.  Voting  paper  for  councillors.  I,  the 
undersigned  John  Henry  Alicklem,  being  a  burgess 
entitled  to  vote  in  the  said  election  of  councillors  for 
the  borough  of  Maidenhead  in  the  county  of  Berks,  do 
hereby  vote  for  the  several  persons  whose  names  are 
hereunder  written  to  be  councillors  of  the  said  borough. 
As  witness  my  hand,  this  1st  day  of  November,  1855. 
John  Henry  Micklem.  Voting  for  property  situate  in 
the  parish  of  Cookham. 


Names  of  Persons. 

Place  of  Abode. 

Descriptions. 

fTiUiam  NichoUoH 
CatA  Cobnan 
Daniel  Stone 
Robert  Mitti 

htuidenhtad 
Maidenhead 

Maidenhead 

Draper 
Draper 

Grocer 

> 

That,  although  there  were  at  the  time  of  the  said 
election  divers  streets,  lanes  and  other  places  named 
with  different  names  in  the  said  borough  in  which  the 


Spratlby. 


XIX.   VICTORIA.  365 

said  properties  mentioned  in  said  voting  papers  respec-  IS56. 
tivelj  were  respectively  situate,  the  said  description  of  xhe  Queen 
the  said  properties  respectively  in  the  said  voting  papers 
so  delivered  as  aforesaid  were  such  as  to  be  commonly 
understood:  that  the  said  borough  consists  entirely  of 
portions  of  two  several  parishes,  the  boundaries  of  which 
are  well  known  and  defined.  And  that,  because  of  the 
said  Mayor  and  Assessors  not  taking  into  account  and 
computing  the  said  several  voting  papers  so  delivered 
to  them  as  aforesaid  on  the  ground  of  the  said  alleged 
informality,"  the  majority  of  votes  was  declared  for  the 
defendants,  whereas,  if  these  votes  had  been  received, 
the  majority  would  have  been  against  them.  Demurrer. 
Joinder. 

Macaulayt  for  the  defendants.  Stat.  5.  &  6  ^.  4. 
cr.  76.  8.  32.  provides  that  the  election  shall  be  by  the 
burgess  delivering  in  ^'  a  voting  paper,  containing  the 
Christian  names  and  surname  of  the  persons  for  whom 
he  votes,  with  their  respective  places  of  abode  and 
descriptions,  such  paper  being  previously  signed  with 
the  name  of  the  burgess  voting,  and  with  the  name  of 
the  street,  lane,  or  other  place,  in  which  the  property 
for  which  he  appears  to  be  rated  on  the  burgess  roll  is 
situated."  It  appears  on  the  record  that  there  are  in 
Maidenhead  streets  and  lanes  with  separate  names,  which 
are  contained  in  two  parishes :  instead  of  giving  the 
name  of  one  of  these  streets  or  lanes,  the  voting  papers 
set  out  on  the  record  give  only  the  name  of  the  parish 
of  Cookham ;  and  the  contention  must  be  that  Cookham, 
comes  within  the  meaning  of  **  other  places"  in  sect.  32. 
But  the  •*  place"  must  be  ejusdem  generis  with  the  words 
that  went  before,  viz.  "  street"  or  "  lane,"  and  not  a  parish 
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1856.  which  contains  many  streets.  It  will  be  contended  that 
Th©  Queen  ^^^  ^  ^  misdescription  of  a  place  named  in  a  voting  paper, 
SpaATLBY.  ^^^  consequently,  that  the  averment  in  the  replication, 
that  the  description  of  the  properties  was  such  as  to  be 
commonly  understood,  brings  the  case  within  the  curing 
operation  of  sect  142.  But  this  is  not  a  misdescription 
of  a  place,  but  a  total  omission  to  describe  it  at  all.  If 
in  a  voting  paper  for  Westminster  (supposing  it  to  be 
incorporated)  Devonshire  House  were  named  as  the 
property,  it  would  be  perfectly  understood ;  but  sect  32 
would  not  be  satisfied  unless  Piccadilly  were  added; 
and  it  would  not  be  possible  to  contend  that  Parish 
of  St.  James  would  be  a  misdescription  of  PiceadiUy 
within  sect.  142.  In  Regina  v.  Hammond  (a)  the  can- 
didate was  described  by  his  place  of  business,  by  which 
he  was  better  known  than  by  his  place  of  abode ;  yet  it 
was  held  not  to  be  equivalent.  In  the  present  case 
there  is  an  additional  reason  for  requiring  the  street  to 
be  named,  as  that  affords  the  means  of  identifying  the 
voter  with  the  entiy  on  the  burgess  roll,  which  must  be 
in  the  form  given  in  Schedule  (D.)  Na  1.  to  stat  5  &  6 
W.  4.  c.  76. 

BooiUy  contra.  It  may  be  that  the  description  in  the 
voting  papers  b  a  literal  transcript  of  that  in  the  bui^gess 
roll ;  at  all  events  it  must  afford  the  means  of  identify- 
ing the  property,  or  the  averment  in  the  replication 
would  not  be  true.  The  parish  may  be  a  much  more 
definite  description  than  the  street;  there  are,  both  in 
the  city  of  London  and  in  Norwich,  many  very  small 
parishes  not  nearly  so  extensive  as  some  streets.     A 

(a)  17  Q.  J.  772. 
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similar  objection  was  made  to  a  notice  under  staL  6  &  7       1856. 
VicL  c.  18. «.  17.,  and  failed;   ffiUs  v.  Adey{a).     It  is,    TheQuEEM 
at  all  events,  not  a  worse  inaccuracy  than  those  which    spaATLEY. 
were  held  to  be  cured,  by  sect.  142,   in  Regina  v. 
Gregory  (J)  and  Begina  v.  Thwaites  (c). 

Macaulajfy  in  reply.  Wilh  ▼.  Adey  (a)  was  not  under 
the  same  statute.  Segina  v.  Gregory  {b)  and  Segina  v. 
TTiwaites^c)  were  inaccurate  descriptions;  here  there  is 
an  absence  of  any  description  of  a  street,  lane,  or  other 
similar  place. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
voting  papers  set  out  in  the  replication  are  sufficient 
We  ought  to  put  on  doubtful  expressions  in  this  Act  of 
Parliament  a  construction  which  will  meet  the  object  of 
the  Le^slature,  and  enable  persons  who  have  substan- 
tially complied  with  its  directions  to  enjoy  their  franchise. 
We  may,  I  think,  hold  these  voting  papers  sufficient, 
even  without  calling  in  aid  the  provision  in  sect.  142  to 
cure  mistakes.  For  all  that  sect.  32  requires  is  that  the 
voting  paper  shall  contain  <^  the  name  of  the  street,  lane, 
or  other  place,  in  which  the  property  for  which  he 
appears  to  be  rated  on  the'  burgess  roll  is  situated."  Now, 
though  I  think  that  the  ^^  other  place"  must  be  ejusdem 
generis  with  '^ street"  and  ''lane,"  I  think  that  a  parish 
may,  in  some  cases,  be  ejusdem  generis  with  street  Or 
lane.  If  the  parish  or  the  part  of  it  within  the  borough 
be  small,  it  may  designate  the  property  situated  within  it 
as  efiectually  as  the  mention  of  the  street  could  do. 
The  object  of  the  Act  in  requiring  a  description  was 

(a)  2  Coin.  B.  246.  (6)  I  B,  ^  B.  600. 

(e)  IB.^B.  704. 
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1866.  that  the  property  might  be  identiGed,  in  order  that  by 
The  QoEEN  ineai^s  of  it'  the  voter  might  be  identified.  The  in- 
Spratlby.  clination  of  my  opinion  is  that,  if  the  parish  be  so  small 
that  it  would  be  as  effectual  as  a  guide  to  the  property 
as  a  street  or  lane,  it  would  be  a  place  ejusdem  generis. 
But,  if  not  sufficient  under  sect  32, 1  think  it  clear  that 
the  fault  is  exactly  what  the  Legislature  meant  to  cure 
by  sect  142.  It  is  an  inaccurate  description  of  a  place ; 
for  a  description  that  is  too  general  is  an  inaccurate 
description:  and,  if  an  inaccurate  description  is  such  as 
to  be  commonly  understood,  it  is  by  sect.  142  sufficient 
It  is  averred  in  the  replication  and  admitted  by  the 
demurrer  that  this  description  is  such. as  to.be  commonly 
understood.  •  Then,  if  not  sufficient  under  sect  32, 
because  too  general  a  description  of  a  place,  it  is  in- 
accurate, and  cured  under  sect.  142.  The  decision  in 
Regina  v.  Hammond  (a)  was  that  an  enactment  requiring 
the  description  of  the  place  of  abode  was  not  satisfied  by 
a  description  of  the  place  of  business,  a  decision  which 
has  no  bearing  on  the  present  case. 

CoLEmDGE  J.  I  think  there  must  be  judgment  for 
the  relator,  not  because  sect  32  has  been  complied 
with,  which  I  think  it  has  not,  but  because  sect  142. 
cures  the  defect  It  is  of  importance  to  adhere  to  general 
rules  in  construing  statutes.  \  I  think,  on  reading  sect.  32, 
the  proper  construction  to  be  put  on  the  words  '^  other 
place,"  coming  as  they  do  next  to  "street,  lane,",  is 
that  it  must  be  a  place  of  the  same  kind,  that  is  some- 
thing not  of  the  nature  of  city,  borough,  parish  or  any 
such  place  which  may  include  many  streets  and  lanes 

(a)  17  Q.  ^.772. 
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and  smaller  places:   and  I  think  this  construction  is        1355, 

fortified  by  referring  to  the  form  of  the  burgess  roll  in    xhe  Qceen 

schedule  (D.).    I  therefore  think  that  a  place,  to  satisfy     q^^^^^^^ 

sect  32,  must  be  such  a  place  as  is  a  portion  of  one  of 

these  greater  wholes.     But,  admitting  that  in  this  parish 

there  are  streets  and  lanes  in  one  of  which  the  property 

is,  the  replication  avers  that  the  description  is  such  as 

to  be  commonly  understood.     That  is  admitted  by  the 

demurrer:  and  how  can  I  say  that  the  naming  of  ^Uhe 

parish  of  Cookham^  might  not  be  commonly  understood 

to  indicate  the  street  in  which  the  property  is  ? 

Crompton  J.  I  atn  not  satisfied  that  this  is  not 
sufficient  within  sect  32.  The  argument  to  the  contrary 
mainly  depends  on  bringing  in  the  description  in  sche- 
dule (D.);  but  I  am  by  no  means  sure  that  the  intention 
of  the  Legislature  was  to  require  the  insertion  of  a  place 
smaller  than  a  parish.  The  description  in  the  voting 
paper  need  not  be  the  same  as  that  in  the  burgess  roll : 
and  I  think  that  a  place  small  enough  to  be  fairly  suffi- 
cient to  identify  the  property  would  be  enough,  and  that 
a  parish  might  be  such  a  place.  But,  assuming  it  to  be 
insufficient,  it  is  only  a  very  narrow  spelling  of  the 
words  of  sect  142  that  could  prevent  it  from  being 
within  it  But  sect  142,  being  a  remedial  enactment, 
should  be  construed  liberally.  It  seems  to  me  that  it 
would  be  strange  if  misdescription  (though  likely  enough 
to  mislead)  were  cured,  and  looseness  of  description 
were  not  But  this  is  clearly  included  in  **  inaccurate 
description." 

Judgment  for  the  Crown  (a). 

(a)  No  fourth  Judge  was  present. 
VOL.   VI.  2    B  E.    &    B. 


370  EASTER  TERM. 

1856. 


AfajrSi '  John  Pym  against  Robert  James  Roy  Campbell, 
James  Thompson  Mackenzie  and  Richard 
Pastor  Fritchard. 


Actioo  on  an     THIRST  count.     That  defendants  agreed  to  purchase 

igreentcnt  for     JL 

ule.   Plea,  of  the  plaintifi;  for  800/.^  three  eighth  parts  of  the 

On  the  trial  benefits   to  accrue  from   an    inveDtion  of   plaintiff's. 

Sored an"^  General  averments  of  readiness  to  convey,  and  tender 

l^^^^^  of  a  conveyance  of  the  three  eighths.     Breach:  that 

IMemiut  defendants  refused  to  accept  them.   Counts  for  shares  in 

ip^e  endeTOe  inventions  bargained  and  sold,  and  on  accounts  stated, 

and  defendant,  Fleas.  1st,  to  first  count:  That  defendants  did  not  agree. 

haviog  nego- 

tiatedasto       9th,  to  the  Other  counts:   Never  indebted.    It  is  not 

the  purchase,  .11  1 

agreed  on  the    necessary  to  notice  the  other  seven  pleas. 

wasarranged         Cu  the  trial, before  Lord  Campbell (>.  J.,  at  the  Sittings 

l\hi^''^n,  »^  GuOdhaU  after  last  Hilary  term,  the  plaintiff  was  called 

^^J^®^*^jj  j^  as  a  witness.  He  produced  and  gave  in  evidence  a  paper 

j1.  approved      ^f  which  the  foUowiuff  is  a  copy. 

of  the  property,     ►-  o  r^ 

they  would  "  500t  for  a  quarter  share.     300/.  for  one  eighth,  and 

make  a  bargain  ^ 

on  these  terms.  50L  to  be  paid  to  Mr.  Sadler,     No  other  shares  to  be 

At  the  meeting       •  1      •  1  ,  t,       %  « 

plaintiff  did  sold  Without  mutual  consent  for  three  months.     London^ 

T.h^r^o^  17th  January  1854. 

iJiTn^c^^'tSat        One  eighth.     R.  J.  R.  Campbell 

^^^^  John  Pym. 

should  draw  Que  eighth.    J.  T.  Mackenzie. 

np  and  sign  a  ^' 

memorandum         One  eighth.     R.  P.  Pritchard. 
of  an  agree- 
ment of  sale, 

but  that  it  should  not  be  a  bargain  until  ^.,  on  being  consulted,  approved.     ^.  did  not 
approve.    The  Judge  directed  the  jury  to  find  for  defendant  if  satisfied  that  it  was  arranged 
that  the  writing  should  be  no  agreement  until  A,  approred. 
Held,  a  right  direction. 
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With  reference  to  the  above  agreement  and  in  considera-        1 856. 
tion  of  the  sum  of  five  pounds  paid  me  I  engage,  within         p^^ 
two  days  fi-om  this  date,  to  execute  the  legal  documents,     Cammbll. 
to  the  satisfaction  of  your  solicitors,  to  complete  your 
title  to  the  respective  interests  against  your  names  in  my 
Crushing,  Washing  and  Amalgamating  Machine. 

London.     17  January  1854.  John  PymJ*  J 

He  gave  evidence  that  he  was  inventor  of  a  machine 
which  he  wished  to  sell  through  the  instrumentality  of 
one  Sadkr,  who  had  introduced  the  defendants  to  him ; 
that,  after  some  negotiations,  the  defendant  Campbell 
drew  out  the  above  paper,  which  both  plaintifi^  and 
defendants  then  signed,  and  which  plaintifi^  took  away. 

The  defendants  gave  evidence  that,  in  the  course  of 
the  negotiations  with  the  plaintiff,  they  had  got  so  far  as 
to  agree  on  the  price  at  which  the  invention  should  be 
purchased  if  bought  at  all,  and  had  appointed  a  meeting 
at  which  the  plaintiff  was  to  explain  his  invention  to 
two  engineers  appointed  by  the  defendants,  when,  if 
they  approved,  the  machine  should  be  bought  At  the 
appointed  time  the  defendants  and  two  engineers  of  the 
names  of  Fergus9on  and  Abemethie  attended ;  but  the 
plaintiff  did  not  come ;  and  the  engineers  went  away. 
Shortly  after  they  were  gone  the  plaintiff  arrived.  JVr- 
gusson  was  found,  and  expressed  a  favourable  opinion ; 
but  Abemethie  could  not  then  be  found.  It  was  then 
proposed  that,  as  the  parties  were  all  present,  and  might 
find  it  troublesome  to  meet  again,  an  agreement  should 
be  then  drawn  up  and  signed,  which,  if  Abemethie  ap- 
proved of  the  invention,  should  be  the  agreement,  but,  if 
Abemethie  did  not  approve,  should  not  be  one.  Aber- 
netlde  did  not  approve  of  the  invention  when  he  saw  it; 
and  the  defendants  contended  that  there  was  no  bargain. 
2  B  2 
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1^56.  The  Lord  Chief  Justice  told  the  jury  that,  if  they 

P^^J         were  satisfied  that,  before  the  paper  was  signed,  it  was 

Campbell,     agreed  amongst  them  all  that  it  should  not  operate  as 

an  agreement  until  Abemethie  approved  of  the  invention, 

they  should  find  for  the  defendant  on  the  pleas  denying 

the  agreement.     Verdict  for  the  defendants. 

Thomas  Serjt.,  in  the  ensuing  term,  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection. 

Watson  and  Manisty  now  (a)  shewed  cause.  The 
direction  was  correct.  When  parties  have  signed  an 
instrument  in  writing  as  the  record  of  their  contract,  it 
is  not  competent  to  them  to  shew  by  evidence  that  the 
contract  really  was  something  different  from  that  con- 
tained in  the  writing ;  and  therefore  in  this  case,  if  the 
defendants  had  signed  this  as  an  agreement,  they  could 
not  have  shewn  that  the  agreement  was  subject  to  a 
condition.  But  they  may  shew  that  the  writing  was 
signed  on  the  terms  that  it  should  be  merely  void  till  a 
condition  was  fulfilled ;  for  that  shews  there  never  was  a 
contract ;  Davis  v.  Jones  (i).  So,  where  the  holder  of 
a  bill  writes  his  name  on  it  and  hands  it  over,  that  is  no 
indorsement  if  it  was  done  on  the  terms  that  it  should 
not  operate  as  an  indorsement  till  a  condition  is  fulfilled ; 
Bell  V.  Lord  Ingestre  (c),  Marston  v.  Allen  (d).  It  is 
true  that  a  deed  cannot  be  delivered  as  an  escrow  to 
the  party  (e):  but  that  is  for  purely  technical  reasons, 
inapplicable  to  parol  contracts. 

(a)  Before  Ix>rd  Campbell  i\  J.,  Erie  aod  CrompUm  Js.  Tbe  mtgix- 
ment  was  completed,  and  judgment  given,  on  Afery  5,  before  tbe  same 
Judges  and  Wightman  J. 

(6)  17  Com,  B.  625.  (c)  12  Q,  i?.317. 

fff)  fl  M.  S-  ir.  A9i.  Fee  Lloyrl  v.  Tloward,  15  Q.  B.  995;  Barber  v. 
Richards^  6  Exck,  63.  (^.)   Co   Litt,  36.  a. 


XIX.    VICTORIA. 


373 


Thomas  Scrjt.  and  J.  H.  Hodgson^  contra.     The  very        1856. 
object  of  reducing  a  contract  to  writing  and  signing  it         "^^ 
is  to  prevent  all  disputes  as  to  the  terms  of  the  contract,     camfbell. 
Here  the  attempt  is  to  shew  by  parol  that  the  agreement 
to  take  this  invention  was  subject  to  a  condition  that 
Abemethie  approved;  while  the  writing  is  silent  as  to 
that     Davis  v.  Jones  (a)  proceeded  on  the  ground  that 
the  instrument  was  imperfect ;  the  cases  as  to  bills  of 
exchange  proceed  upon  the  necessity  that  there  should 
be  a  delivery  to  make  an  indorsement 

Eble  J.  I  think  that  this  rule  ought  to  be  discharged. 
The  point  made  is  that  this  is  a  written  agreement, 
absolute  on  the  face  of  it,  and  that  evidence  was  admitted 
to  shew  it  was  conditional :  and  if  that  had  been  so  it 
would  have  been  wrong.  But  I  am  of  opinion  that  the 
evidence  shewed  that  in  fact  there  was  never  any  agree- 
ment at  all  The  production  of  a  paper  pur{)orting  to 
be  an  agreement  by  a  party,  with  his  signature  attached, 
affords  a  strong  presumption  that  it  is  his  written  agree- 
ment ;  and,  if  in  fact  he  did  sign  the  paper  animo  con- 
trahendi, the  terms  contained  in  it  are  conclusive,  and 
cannot  be  varied  by  parol  evidence :  but  in  the  present 
case  the  defence  begins  one  step  earlier :  the  parties  met 
and  expressly  stated  to  each  other  that,  though  for 
convenience  they  would  then  sign  the  memorandum  of 
the  terms,  yet  they  were  not  to  sign  it  as  an  agreement 
until  Aberneihie  was  consulted.  I  grant  the  risk  that 
such  a  defence  may  be  set  up  without  ground;  and  I 
agree  that  a  jury  should  therefore  always  look  on  such  a 
defence  with  suspicion :  but,  if  it  be  proved  that  in  fact 

(a)  17  Com,  J9.  625. 
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1856.  ^^6  paper  was  signed  with  the  express  intention  that  it 
^^^  should  not  be  an  agreement,  the  other  party  cannot 
Campbell  ^^  *'  ^  *"  agreement  upon  those  so  signing.  The 
distinction  in  point  of  law  is  that  evidence  to  vary  the 
terms  of  an  agreement  in  writing  is  not  admissible,  but 
evidence  to  shew  that  there  is  not  an  agreement  at  all 
is  admissible. 

Crompton  J.  .  I  also  think  that  the  point  in  this  case 
was  properly  left  to  the  jury.  If  the  parties  had  come 
to  aq  agreement,  though  subject  to  a  condition  not 
shewn  in  the  agreement,  they  could  not  shew  the 
condition,  because  the  agreement  on  the  face  of  the 
writing  would  have  been  absolute,  and  could  not  be 
varied :  but  the  finding  of  the  jury  is  that  this  paper 
was  signed  on  the  terms  that  it  was  to  be  an  agreement 
if  ^&em<f^At^  approved  of  the  invention,  not  otherwise. 
r  I  know  of  no  rule  of  law  to  estop  parties  from  shewing 
that  a  paper,  purporting  to  be  a  signed  agreement,  was 
in  fact  signed  by  mistake,  or  that  it  was  signed  on  the 
terms  that  it  should  not  be  an  agreement  till  money  was 
paid,  or  something  else  done.  When  the  instrument  is 
under  seal  it  cannot  be  a  deed  until  there  is  a  delivery ; 
and  when  there  is  a  delivery  that  estops  the  parties  to 
the  deed ;  that  is  a  technical  reason  why  a  deed  cannot 
be  delivered  as  an  escrow  to  the  other  party.  But  parol 
contracts,  whether  by  word  of  mouth  or  in  writing,  do 
not  estop.  There  is  no  distinction  between  them, 
except  that  where  there  is  a  writing  it  is  the  record  of 
the  contract  The  decision  in  Davis  v.  Jones  (a)  is,  I 
think,  sound  law,  and  proceeds  on  a  just  distinction : 

(a)  17  Com,  B,  625. 
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the  parties  may  not  vary  a  written  agreement;  but  they        1856. 
may  shew  that  they  never  came  to  an  agreement  at  all,         pym 
and  that  the  signed  paper  was  never  intended  to  be  the     Campaxll. 
record  of  the  terms  of  the  agreement;  for  they  never  had 
agreeing  minds.     Evidence  to  shew  that  does  not  vary 
an  agreement,  and  is  admissible.  , 

Lord  Campbell  C.  J.  I  agree.  TNo  addition  to  or 
variation  from  the  terms  of  a  written  contract  can  be 
made  by  parol :  but  in  this  case  the  defence  was  that 
there  never  was  any  agreement  entered  into.  Evidence 
to  that  effect  was  admissible i  and  the  evidence  given  in 
this  case  was  overwhelming.  It  was  proved  in  the  most 
satisfactory  manner  that  before  the  paper  was  signed  it 
was  explained  to  the  plaintiff  that  the  defendants  did 
not  intend  the  paper  to  be  an  agreement  till  Abemethie 
had  been  consulted,  and  found  to  approve  of  the 
invention;  and  that  the  paper  was  signed  before  he 
was  seen  only  because  it  was  not  convenient  to  the 
defendants  to  remain.  The  plaintiff  assented  to  this, 
and  received  the  writing  on  those  terms.  That  being 
proved,  there  was  no  agreement 

(WiQHTMAN  J.,  not  having  heard  the  whole  argument, 
gave  no  opinion.) 

Rule  discharged. 


376  EASTER  TERM. 

1856. 


^'^^  Bastebfield  against  Sprye, 

Defendant  TUDGMENT  of  outlawry,  on  final  process,  was  signed 

was  outlawed  tl                                                   ^                    tr                          o 

on  final  process  in  this  cause  in  November^  1853,  for  146/.  14«.  7d. 

at  the  suit  of^  i^                                ii^«         /•iii. 

the  plaintiff.  On  19th  December^  1853,  the  defendant  filed  his  petition 

then  petitioned  for  relief  under  the  Insolvent  Debtors*  Act,  at  the 

court? under  County  Court  for  Lancashire,  held  at  Lancaster;  and 

Debli«' Art,  ^«    fi^^^   ^^  schedule   on    3d  January,    1864.     The 

for  bis  dis-  schedule  contained  the  name  of  the  plaintiif  as  creditor 

charge,  in-  ^ 

sorting  the  for  146/.  14«.  7cL     On  20th  January,  1854,  the  judge 

judgment  debt  ^                           ''      ^ 

in  his  schedule;  of  the  countv  court  Ordered  that  the  defendant  should 

and  that  court 

ordered  him  to  be  dischai]ged  fi'om  the  debts  contained  in  his  schedule 

forthwuh^^*  forthwith.   Notice  of  the  insolvency  had  been  forwarded 

then  moved  ^^  ^^®  plaintiff  ou  4th  January,  1854,  which  the  plaintiff 

^"xhTsTwrt  ^^  aflSdavit  of  the  above  facts,  Lush,  in  this  term, 

set  aside  the  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 

outlawry  on  ,         ,       . 

the^ermsof  why  the  judgment  of  outlawry  herein  should  not  be 

the  defendant  .  . 

assigning  to  set  aside. 

assigneel'^f  "^  I^  appeared  that  the  case  had  been  before  Crampton  J., 

tbec'ourt'Jor  ^^  Chambers,  who  referred  the  parties  to  the  full  Court. 

relief  of  In- 
solvent * 

I)ebton,all  Honymon  now  shewed  cause.     A  party  discharged 

ing  to  him.  if  bv  the  Insolvent  Debtors*  Court  is  not  therefore  entided 

any,  up  to  his 

final  discharge,  to  rcvcrsc  an  Outlawry  on  civil  process  in  respect  of  a 

which  did  not 

vest  in  the 

provisional  assignee  by  the  vesting  order,  and  paying  the  costs  of  the  outlawry,  if  any, 

not  included  in  the  schedule,  the  costs  of  the  application  to  this  Court,  and  the  costs  of  an 

attendance  on  the  same  matter  before  a  Judge  at  Chambers. 


BASTERnELD 

Spbys. 
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debt  included  in  his  schedule ;  Dickson  ▼.  Baker  (a).  1856. 
It  is  true  that  in  that  case  the  insolvent  was  ordered  to 
remain  in  custody  for  eight  calendar  months,  which  had 
not  expired  when  the  application  to  reverse  the  outlawry 
was  made;  and  in  the  present  case  he  has  been  dis- 
chaiiged.  But  it  does  not  appear  that  that  circumstance 
formed  any  ground  for  the  judgment  of  the  Court 
In  Ntchohon  v.  Nichols  (b),  indeed,  Paiteson  J.,  on  an 
application  to  set  aside  an  outlawry,  pointed  out  the 
existence  of  that  circumstance  in  Dickson  v.  Baker  (a): 
and  he  granted  a  rule  Nisi  for  setting  aside  the  out- 
lawry, the  outlaw  to  remain  in  custody  till  the  expi- 
ration of  the  detention  awarded  by  the  Insolvent 
Debtors'  Court:  but  it  does  not  appear  what  became 
of  the  rule.  In  Hamlin  v.  Crossley  (c)  this  Court 
refused  to  interfere  by  prohibiting  the  Insolvent 
Debtors'  Court  from  discharging  an  insolvent  who 
was  in  custody  under  a  capias  utiagatum  upon  final 
civil  process:  but  that  is  no  authority  for  setting  the 
outlawry  aside.  At  the  time  of  the  petition,  the  goods 
of  the  outlaw  belonged  to  the  Crown,  and  therefore 
did  not  pass  to  the  assignees:  if  this  application  succeed, 
the  goods  will  thus  be  kept  from  the  assignees  because 
they  belong  to  the  Crown.  In  Adcock  v.  Fiske  (d), 
where,  a  party  being  in  custody  in  outlawry  on  a  judg- 
ment obtained  against  him,  the  Insolvent  Debtors'  Court 
had  discharged  him  from  the  judgment  debt,  the  Court 
of  Common  Fleas  refused  to  charge  him  on  the  judg- 
ment in  outlawry :  but  Bosanquet  J.  explained  the  case, 
by  saying:  "the  question  is,  not  whether  the  defendant 

(a)  lA.^E.  853.  (6)  3  Dowl  P.  C.  326. 

(e)  ^  A,^E.  677.  {d)  6  New  Co.  17 
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1856.  IS  entitled  to  be  dischaiged  from  the  outlawry,  but 
BAOTKBriELD  whether,  being  in  custody  under  the  outlawry,  he  is 

Spbye.  li&ble  to  be  charged  in  execution  for  the  debt  sought 
to  be  recovered  in  this  suit"  So  explained,  the  case 
is  no  authority  in  favour  of  the  motion  to  set  aside  the 
outlawry. 

Lushy  contra.  The  universal  practice  is  to  discharge 
an  outlaw  on  payment  of  debt  and  costs.  The  Crown 
does  not  acquire  the  property  in  the  outlaw's  goods  by 
the  judgment :  but  on  the  capias  utlagatum  the  sheriff 
seizes  the  person  and  goods;  and  then  the  judgment 
creditor  petitions  for  them  (a).  [Lord  Campbell  C  J. 
The  judgment  of  outlawry  works  the  forfeiture.]  It 
does,  but  not  an  actual  transfer  of  property.  The 
object  of  the  proceeding  in  the  Insolvent  Debtors'  Court 
is  to  make  the  insolvent  a  free  man :  by  sect  35  of  stat. 
1  &  2  Vict,  c.  110.  the  remedy  is  given  to  any  person 
in  custody  "  upon  any  process  whatsoever."  In  HamUn 
V.  Crossley  {b)  this  Court  adopted  the  view  taken  in 
Castelman^s  Case  (c)  and  Bex  v.  Castelman  {d),  that 
outlawed  persons  were  within  the  meaning  of  the  corres- 
ponding clause  in  the  then  Insolvent  Debtors'  Act 
[Crompton  J.  You  have  to  shew  that  the  insolvent 
could  come  in  to  reverse  the  outlawry  as  a  matter  of 
right.  We  might  choose  to  have  him  amenable  to 
ourselves.  Possibly  we  might  consider  that  the  actual 
debt  was  discharged:  but  then  there  are  the  costs.] 
The  plaintiff  can  issue  no  process  against  the  defendant 

(a)  See  the  authorities  in  Solomon  v.  Graham,  b  E.  ^  B,  309.  315, 6, 
tnd  Arding  v.  Hofmer,  1  H,  if  /V.  85. 

(fc)  8  ^.  fir  £.  68-2.  (c)  4  Burr.  2119. 

(fi)  4  Burr,  5127. 
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after  his  discharge.     The  judgment  would  include  the        1856. 
costs;  and  it  is  scheduled.  Basterfielo 


Lord  Campbell  C.  J.  The  Court  thinks  that  the 
equitable  terms  would  be,  that  Mr.  Lush's  client  should 
make  over  to  the  provisional  assignee  all  the  property 
which  may  not  have  passed  by  the  proceeding  in  the 
Insolvent  Debtors'  Court,  if  required,  and  should  pay 
the  costs  not  included  in  the  schedule. 

Lus/l     Required  by  whom  ? 

Erle  J.     By  the  Commissioners  of  the  Court. 

Per  Curiam  (a) :  **  Ordered :  That,  upon  the  defend- 
ant*s  making  an  assignment  to  the  provisional  assignee 
of  the  Court  for  relief  of  Insolvent  Debtors,  if  required 
by  that  Court,  of  all  goods  belonging  to  him  up  to  his 
final  discharge,  if  any,  which  did  not  vest  in  him  by  the 
vesting  order,  and  jipon  payment  of  the  costs  of  the 
outlawry,  if  any,  not  included  in  the  schedule,  herein, 
and  the  costs  of  this  application,  and  the  summons 
before  the  Judge  at  Chambers,  to  be  taxed  by  one  of 
the  Masters,  the  judgment  of  outlawry  herein  be  set 
aside." 

(g)  Lord  Campbell  C.  J.,  Wiffhinum,  Erie  and  Crompttm  Js. 
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May  6tb. 


John  Tempebley  against  John  Saltebn 

WlLLETT. 


The  powers  of 
ordering  the 
inspection  of 
documents 
given  b J  statute 
to  the  Courts 
of  Common 
Law  will  not 
be  exercised 
except  for  the 
purposes  of 
assisting  a 
bonft  fide  suit 
Therefore, 
where  an 
action  was 
commenced, 
not  bonft  fide 
for  the  pur- 
poses of  ob- 
taining redress 
against  the 
defendant,  but 
with  a  view  to 
obtain  the 
inspection  of 
documents  in 
the  possession 
of  the  defend, 
ant,  for  the 
purposes  of 
obtaining  evi- 
dence in 
another  action 
to  which  the 
defendant  was 
not  a  party, 
the  Court 
refused  to 
order  an  in* 
spection. 


J  a  MATHEW,  in  this  Term,  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  inspect  a  deed  in 
the  deiendant*s  possession.  The  rule  was  obtained  on 
the  plaintiff's  affidavit,  which  set  out  the  declaration  in 
this  action.  It  appeared  that  the  declaration  was  for 
falsely  representing  that  a  renter's  free  admission, 
which  the  defendant  had  for  sale,  gave  his  nominee  a 
right  of  admission  to  the  pit  of  Cavent  Garden  Theatre 
Royal^  whereby  the  plaintiff  was  induced  to  buy  it; 
whereas  it  did  not  give  such  right,  and  the  plaintiff 
was  hindered  from  entering  the  theatre.  There  was 
no  statement  in  the  affidavit  that  the  action  was 
brought  to  recover  damages  for  this,  but  only  that  the 
defendant's  right  to  nominate  depended  on  a  deed 
between  him  and  the  owners  of  the  theatre,  which 
would  be  material  evidence  in  the  present  cause.  The 
affidavits  in  answer  shewed  that  the  defendant  had  sold 
a  renter's  nomination,  under  which  the  plaintiff  was  in 
fact  admitted  to  the  pit  in  Cavent  Garden  during  the 
whole  season ;  that  on  one  occasion  he  claimed  to  enter 
the  stalls,  which,  as  he  contended,  unduly  encroached  on 
the  pit ;  that  his  claim  was  resisted ;  and,  as  he  tried  to 
enforce  it,  he  was  given  into  custody ;  and  thereupon  he 
commenced  an  action  against  Mr.  Gye^  the  lessee  of  the 
theatre,  for  an  assault,  and  applied  to  tht  now  defendant 
for  an  inspection  of  the  deed  under  which  he  claimed 
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his  privilege  of  nominating  persons  for  a  free  admission,        1856. 
in  order  that  the  plaintiff  might  prove  in  his  action    xempkkley" 
against  Gyt  that  the  nominee's  right  extended  to  those      ^iJ^ett. 
stalls  which  he  had  attempted  to  enter.     This  request 
not  being  complied  with,  the  present  action  was  com- 
menced, as  the  defendant  swore  he  believed,  solely  to 
obtain  an  inspection  of  the  deed  for  the  purposes  of  the 
action  of  Temperley  v.  Gye^  and  not  with  a  view  to 
redress  against   the   present  defendant.     The   alleged 
representation  was  positively  denied ;  and  several  minor 
reasons  given  for  the  defendant's  belief. 

Creasy  and  Lush  now  shewed  cause.  Discovery  in 
equity  is  given  in  aid  of  an  action  at  law ;  and,  by  the 
recent  statutes,  the  same  discovery  may  be  obtained  in 
the  action  itself;  but  here  the  attempt  is  to  obtain  from 
a  witness,  by  a  collateral  fictitious  action,  a  discovery  of 
his  title  deeds,  for  the  purpose  of  using  them  in  another 
suit.  That  was  not  intended  by  the  Legislature.  The 
fact  that  this  was  not  a  bona  fide  suit  appears  clearly 
from  the  defendant's  afiBdavits;  indeed  the  plaintiff 
cautiously  abstains  from  saying  that  it  is. 

J.  C,  JMatheWf  in  support  of  his  rule.  The  plaintiff 
either  has  a  right  of  action  against  the  defendant,  for 
pretending  to  sell  him  an  admission  to  the  pit  when  he 
had  no  such  power,  or  against  Gye  for  excluding  him. 
He  seeks  to  inspect  the  deed  to  know  against  which  his 
remedy  is. 

Lord  Campbell  C.  J.  The  enactments  giving  us 
power  to  order  an  inspection  are  most  salutary  enact- 
ments, and  have  proved  very  beneficial  to  suitors :  but 
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1856.        ^^  ™°^^  ^^^^  ^^^  tl^c^t  they  are  not  abused.     It  would 
Tbmp£blxy~  ^  *  great  abuse  if  actions  might  be  brought  merely  to 
y^  ^'  obtain  evidence  in  other  actions  against  third  persons. 

In  the  present  case  I  think  this  action  has  not  been 
brought  bonIL  fide  as  against  Wilktt  to  obtain  redress 
from  him  as  defendant,  but  has  been  brought  to  obtun 
an  inspection  of  WiUetfs  deeds,  which  could  not  be 
obtained  from  him  in  his  true  character  of  a  witness  in 
Temperley  v.  Gye^ 

WiGHTBiAN  J.  I  also  think  that  this  is  not  a  bonft 
fide  application  for  the  purposes  of  redress  against 
WtUettt  but  that  the  action  has  been  brought  solely  in 
order  to  obtain  an  inspection  of  this  deed,  with  a  view 
to  the  action  against  Gye.  The  declaration  is  fiiuned 
alleging  a  representation  which  it  appears  was  never 
made ;  that  is  evidently  done  solely  that  there  may  be 
ground  for  asking  for  an  inspection  of  the  deed ;  and  I 
have  no  doubt  the  intention  was,  on  obtaining  such 
inspection,  to  drop  this  action  and  go  on  with  that 
against  Gye. 

Erle  J.  The  Legislature  has  given  us  very  extensive 
powers  in  proceedings  between  parties.  Those  powers 
may  be  used  so  as  to  oppress;  and  they  have  been  con- 
ferred on  the  Judges  in  the  trust  that  we  will  carefully 
see  that  those  powers  are  used  only  for  the  purposes  of 
the  substantial  question  between  the  parties.  Therefore, 
before  I  make  an  order  on  this  defendant  to  produce  a 
deed,  I  am  bound  to  see  at  least  that  there  is  a  colour 
for  the  complaint  against  him  in  this  suit.  Here  I 
think  there  is  not  even  a  colourable  ground  for  the 
complaint. 
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Cbompton  J.    The  powers  are  given  us  for  the  par-       1855. 
poses  of  the  suit,  and  those  only.     It  is  enough  to  say    xbmpkrlky 
that  I  am  not  satisfied  that  this  inspection  is  sought  for     ^,i]^£^ 
the  purposes  of  the  suit,  but  that  I  believe  it  to  be  for 
the  purposes  of  another  suit.     It  is  most  important  to 
check  such  an  abuse. 

Rule  discharged. 


In  the  matter  of  an  arbitration  between  John 
Grant  Morris  and  Robert  Morris. 

TN  this  case  all  matters  in  difference  had  been  by  an  The  Common 
agreement  of  reference  referred  to  a  lay  arbitrator.  ^*7,  iSsi  ^^ 
The   submission,  which  was  dated  29th  Auffust  1855,  ^/{^s.)^.^!' 
contained  a  clause  that  it  mieht  be  made  a  rule  of  Court ;  P^>°e^  ^^® 

<^  Court  or  a 

"and  in  case  of  any  motion  to  set  aside  the  award  to  Judge  power 

to  remit  mat- 
be  made  by  the  said  arbitrator  as  aforesaid,  it  shall  be  ters  referred 

to  the  recon- 

lawful  for  the  Court  to  remit  the  matters  hereby  referred,  sideration  of 
or  any  of  them,  to  the  reconsideration  and  determination  applies  to 
of  the  said  arbitrator."     No  other  clause  relating  to  a  iuth'ori^S  by 
reference  back  was  contained  in  the  submission,  !JIIt^?!l;!fr*- 

contammg  a 

The  arbitrator  made   his  award   in  favour  of  John  c1*m«  tl>*t  it 

may  be  made 

Grant  Morris^  who  made  the  submission  a  rule  of  Court,  » rule  of 

Court,  and  not 

and  obtained  a  rule  calling  on  Robert  Morris  to  shew  expressly  ez- 

eluding  such 

cause  why  he  should  not  pay  the  amount.     Clause  was  power.    The 
shewn ;  when  it  appeared  that  the  award  was  not  good  confined  to 
on  the  face  of  it     It  was  ordered  by  the  Court  that  the  JX^^neei^ 
rule  should   be  discharged  with  costs,  «and  that   the  °^^'^^^^^lf 

the  Act. 
When  an  award  is  remitted  back  to  the  arbitrator  only  to  set  it  right  on  the  face  of  it, 
he  is  not  bound  to  rehear  the  partirs. 
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I806.       award  be  remitted  back  to  tbe  arbitrator  to  set  it  right 
UoKwaB'B     ^^  *®  ^^  ^f  i^"     The  arbitrator  therefore,  without 
Arbitntioii.    rehearing  the  parties,  made  a  supplemental  award  rec- 
tifying the  error  on  the  face  of  the  award. 

a  Mlwardy  on  behalf  of  Boberi  Morris,  in  this  Term 

obtained  a  rule  Nisi  to  set  aside  this  supplemental  award, 

•     on  the  ground  that  there  was  no  authority  to  remit  back 

the  award,  and  that  the  arbitrator  had  not  heard  the 

parties. 

Webby  now  shewed  cause.  The  submission  provides 
for  remitting  the  award  only  in  case  of  a  motion  to  set  it 
aside :  and  therefore  the  submission  by  itself  gives  no 
authority  for  the  remitter  under  the  present  circum- 
stances. But  The  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125.),  #.  8.,  does  authorize  it.  When 
the  rule  was  obtained  it  was  contended  that  the  words 
''as  aforesaid"  in  that  enactment  confined  it  to  com- 
pulsory references:  but  that  is  a  mistake.  Sects.  3  and  4 
relate  entirely  to  compulsory  references  before  trial.  Then 
comes  sect.  5,  which  empowers  an  arbitrator ''  upon  any 
compulsory  reference  under  this  Act,  or  upon  any  re- 
ference by  consent  of  parties  where  the  submission  is  or 
may  be  made  a  rule  of*'  Court,  ''if  it  is  not  provided  to 
the  contrary,"  to  state  a  special  case.  That  enactment 
therefore  refers  to  references  by  submission,  as  well  as  to 
compulsory  references.  Then  secL  6  refers  only  to  com- 
pulsory references  at  the  trial.  Then  by  sect.  7 :  "  The 
proceedings  upon  any  such  arbitration  as  aforesaid  shall, 
except  otherwise  directed  hereby  or  by  the  submission 
or  document  authorizing  the  reference,  be  [conducted,** 
as  to  "  enforcing  or  setting  aside  the  award,  and  other- 
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wise,  as  upon  a  reference  made  by  consent  under  a  rule  1856. 
of  Court  or  Judges*  order.**  This  is  immediately  followed  morrib's 
by  sect:  8,  of  which  the  words  are:  "  In  any  case  where 
reference  shall  be  made  to  arbitration  as  aforesaid  the 
Court  or  a  Judge  shall  have  power  at  any  time,  and 
from  time  to  time,  to  remit  the  matters  referred.**  The 
last  mentioned  ''reference  to  arbitration**  antecedent  to 
the  words  ''as  aforesaid,**  in  sect  8,  is « that  mentioned 
in  sect.  7,  "  a  reference  made  by  consent  under  a  rule  of 
Court  or  Judges*  order  ;**  and  the  last  antecedent  enact- 
ment is  that  in  sect.  7,  which  is  also  as  to  proceedings 
"upon  such  arbitration  as  aforesaid,**  and  manifestly 
includes  references  by  submission.  The  true  construc- 
tion of  sect.  8  is  therefore  that  the  words  "as  aforesaid** 
include  all  the  references  mentioned  in  sects.  3,  4,  5, 
6  and  7 ;  that  is,  all  references  that  in  any  way  are  or 
may  be  made  under  the  authority  of  rules  of  Court. 
Then,  the  remitting  here  being  only  to  rectify  an  error 
on  the  fiice  of  the  award,  it  would  have  been  wrong  to 
hear  the  parties. 

BavUl  and  C.  Milward,  in  support  of  the  rule.  The 
express  agreement  in  the  submission  to  allow  a  remitter 
on  a  certain  event  excludes  any  remitter  on  any  other 
event.  And  the  parties  should  at  all  events  have  been 
heard. 

(Lord  Campbell  C.  J.  was  absent) 

WiGHTMAN  J.  With  respect  to  the  first  objection,  I 
think  that  the  case  comes  within  sect  8.  The  words  "as 
aforesaid*'  in  that  enactment  include  all  the  species  of 
references  provided  for  by  previous  sections,  including 

VOL.   VL  2   c  B.   &  B. 
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1856.  8^^«  5  •  and,  that  being  so,  the  Court  had  jurisdiction  to 
l^^^j^jg,g  send  the  award  back.  But  then  it  is  said  that  the  arbi- 
Arbitration.  trator  has  misconducted  himself,  inasmuch  as  he  has  not 
heard  the  parties.  But,  the  object  of  sending  the  award 
back  being  merely  *'  to  set  it  right  on  the  face  of  it,** 
there  was  no  occasion  to  hear  the  parties.  He  has  not 
altered  the  substance,  but  merely  the  form,  of  his  award. 

Erle  J.  I  ako  think  that  sect.  8  gave  the  Court 
power  to  remit  this  award,  and  that,  when  it  was  thus 
remitted,  the  arbitrator  had  no  need  to  hear  the  parties. 

Cbobipton  J.  The  first  point  is  of  some  importance. 
When  the  rule  was  obtained,  I  had  feared  that  there  had 
been  an  omission  in  The  Common  Law  Procedure  Act, 
1854.  The  aigument  then  used  was  that  sect  8  by  the 
words  "  as  aforesaid"  referred  to  secL  7,  which  again,  by 
the  words  ''  as  aforesaid,"  referred  to  sect  6,  and  so  that 
the  whole  was  confined  to  compulsory  references.  But, 
when  we  look  at  the  earlier  part  of  sect  7,  it  is  clear 
that  it  refers,  not  only  to  compulsory  references  author- 
ized by  the  Act,  but  to  those  authorized  by  a  submission 
or  document,  as  already  mentioned  in  sect  5.  Unless 
otherwise  directed  by  the  Act,  or  by  the  submission  or 
document  authorizing  the  reference,  references  are  to 
be  subject  to  the  same  rules  and  enactments  as  to  the 
power  of  the  Court  as  upon  a  reference  made  by  consent 
under  a  rule  of  Court  or  Judges'  order.  Sect  8  applies 
to  all  such  references.  In  the  present  case,  the  submis- 
sion expressly  provides  for  a  reference  back  in  a  particular 
event ;  but  it  cannot  be  said  to  direct  that  the  reference 
shall  be  conducted  otherwise  than  subject  to  sect  .8. 

Rule  discharged  with  costs. 
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1856. 


William  Wiceenden  against  Thohas  Wsbstss,  wub^tday, 
Katherine  Elder  and  Fannt  Elder. 


EJECTMENT  for  premises  in  the  parish  of  Greenwich  A  leaie  of  « 
house  con- 
m  Kent*  tainod  a  core- 

On  the  trial,  before  Alderean  B.,  at  the   last  assizes  °^^,  or  bis 
for  Kenii  it  appeared  that  the  premises  consisted  of  a  ^"^norwUlat 
messuage  and  buildings  in  Valentine  Terrace,  on   The  ^^l^^^^l 
Blackheath  Road;  and  that  they  had  been  demised  by  "j^^^^'j^. 
lease,  by  the  plaintiff,  to  the  defendant  fFebster,  for  five  mised  premises, 

n^  or  any  part 

yeani  firom  24th  June  1862 ;  and  that  Webster  had  underlet  thereof,  into  a 

shop  or  public 

tothe.othertwodefendants.  The  lease  to  ffei«f^  contained  bouse,  or  use, 

-  «      f  ,      i,  A  \  exercise,  follow 

a  power  of  entry  for  breach  of  covenants.    Among  these  or  carry  on/* 
was  a  covenant  "  that  he,  the  said  Thomas  Webster,  his  J^l  the^said 
executors,  administrators  or  assigns,  or  any  of  them,  shall  ^^.T "f  ^1 
not  nor  will,  at  any  time  during  the  said  term  hereby  ^^^^i^ess* 
granted,  convert  the  said  demised  premises,  or  any  part  whatsoever. 
thereof,  into  a  shop  or  public  house,  or  use,  exercise,  consent  in 

^  '^  writing  of" 

follow  or  carry  on,  nor  permit  or  suffer  any  other  person  the  lessor; 

*'  and  also  that 

or  persons  whomsoever  to  use,  exercise,  follow  or  carry  the  said  mes- 
on, within  or  upon  the  said  messuage  or  dwelling  house,  dw^ltng 
buildings  and   premises  hereby  demised,  or  any  part  p^^^,^", 
thereof,  any  public  trade  or  business  whatsoever,  without  ^j'JI^* 
the  consent  in  writing  of  the  said  W.  Wtckenden,  his  li«reby 

^  granted,  snail 

^  be  occupied, 
and  used  as  a  private  dwelling  house  only.** 
The  lessee  used  the  house  as  a  day  school,  for  ffirls  under  thirteen,  for  music  and  dancing : 
and  a  brau  plate  with  the  words  "  Ladies'  School*'  was  placed  on  the  outer  gate.  A  placard 
was  also  circulated,  announcing  that  the  lessee's  Academy  was  open,  at  the  premises,  for 
the  practice  of  dancing,  for  two  evenings  in  the  week ;  that  private  instruction  would,  if 
required,  be  given  there ;  and  that  a  select  class  for  singing  was  open  on  one  evenin^^  in  the 
week..    No  meetings  took  place  in  consequence  of  this  placard ;  and  the  instruction  was 
confined  to  the  day-scbolars. 
Held  to  be  a  breach  of  the  covenant. 

2  c  2 
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1856.       executors,  administrators  or  assigns,  for  that  purpose 

WicKENDKN   ^^^  ^^^  *°^  obtained ;  and  also  that  the  said  messuage 

^"  and  dwelling  house  and  premises,  during  the  said  term 

hereby  granted,  shall  be  occupied  and  used  as  a  private 

dwelling  house  only."    The  plaintiflF's  case  was  that  the 

lease  had  been  forfeited  by  a  breach  of  this  covenant 

The  evidence  was  as  follows.  The  defendants, 
Katherine  and  Fanny  Elder,  kept  in  the  house  a  day 
school  for  girls  between  the  ages  of  six  and  thirteen,  in 
which  lessons  were  given  in  music  and  dancing.  The 
number  of  girls  did  not  exceed  twenty.  On  the  outside 
gate  there  was  a  brass  plate,  of  about  eight  inches  long 
by  five  wide,  with  the  words  "Ladies'  School."  A 
placard  had  been  circulated  and  posted,  both 'within  and 
without  a  house  in  Deptford  occupied  by  "  The  Deptford 
Institution,"  and  in  a  shop  window,  headed  "  Dancing  in 
connection  with  The  Deptford  Institution ;"  and  the  body 
of  it  was  as  follows.  "Miss  K.  Elder's  Academy  is 
open  for  the  season  at  her  residence,  7,  Valentine  Terrace, 
Blachheath  Road,  Greenwich,  for  the  practice  of  all  new 
and  fashionable  dancing.  Evenings,  Mondays  and 
Thursdays.  Terms,  for  members  of  The  Deptford  In- 
stitution, 10«.  6d.  per  quarter,  which  commences  from 
the  time  of  entering.  Private  instruction,  if  required, 
on  moderate  terms,  either  at  the  above  address  or  in 
families.  Miss  Elder  continues  to  give  lessons  in 
singing ;  and  her  select  class  is  open  as  usual  on  Friday 
evening;  terms  moderate."  But  it  appeared  that  no 
meetings  had  taken  place  in  consequence  of  this  placard, 
and  that  the  dancing  had  been  confined  to  the  regular 
pupils.  One  pupil  only  had  slept  on  the  premises;  she 
was  a  little  girl,  who  did  so  two  or  three  times  a  week, 
on  account  of  the  weather. 
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The  learned  Baron  directed  a  verdict  for  the  plaintiff,        1856. 
giving  leave  to  move  to  enter  a  verdict  for  the  defendant,   wickbkden 
In  this  Term,  Bovill  obtained  a  rule  Nisi  accordingly.        Webster. 

Chambers  and  Tompsan  Chitty  now  shewed  cause.  In 
Doe  dem.  BUh  v.  Keeling  (a)  a  lease  contained  a  covenant 
that  the  lessee  should  not  "use  or  exercise,  or  permit 
or  suffer  to  be  used  or  exercised  in  or  upon  the  same 
premises,  or  any  part  thereof,  any  trade  or  business 
whatsoever."  The  lessee  assigned  to  a  schoolmaster, 
who  took  possession,  opened  a  boys'  boarding  school, 
and  distributed  hand  bills  containing  the  particulars  of 
the  school ;  and  fifty  or  sixty  boys  attended  the  school : 
there  was  not  exhibited  on  the  premises  any  board  or 
other  mark  shewing  the  nature  of  the  business.  It  was 
held  that  this  was  a  breach  of  the  covenant.  In  Kemp 
V.  Sober  (h)  it  was  holden  that  a  similar  covenant  was 
infringed  by  keeping  on  the  premises  a  school  for 
young  ladies.  Here  the  covenant  is  against  converting 
the  premises  to  "  a  shop  or  public  house,''  and  against 
permitting  any  one  to  carry  on  upon  the  premises  "any 
public  trade  or  business  whatsoever,"  and  for  using  them 
"  as  a  private  dwelling  house  only."  Those  words  are 
at  least  as  strong  as  the  words  in  the  cases  cited.  The 
word  "public"  is  defined  in  JohnsofCs  Dictionary  (v. 
Publickf  2.)  as  "open;  notorious;  generally  known.*' 
Now  the  evidence  was  that  a  placard  was  exhibited, 
containing  an  account  of  the  school,  and  stating  it  to  be 
"  open  for  the  season."  It  could  not  be  contended  that,  if 
the  premises  had  been  used  as  a  solicitor's  chambers,  this 
would  not  have  been  a  breach  of  the  covenant  to  use 
them  as  a  private  dwelling  house  only. 

(a)  1  Af.  ^  &  95.  {b)   1  Sim,  N.  S.  517. 
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1856.  BaoiU  and  Jacobs,  contril.     No  doubt  there  was  a 

WicKKNDEN    ^**si°®88  carried  on  upon  the  premises:  but  the  covenant, 
^  ^-  by  introducing  the  epithet "  public/ shews  that  it  was 

not  intended  to  prohibit  the  carrying  on  of  every  busi- 
ness. The  usual  form  of  such  covenants  has  not 
the  word  "public;"  4  JarmofCs  Conveyancing^  628, 
(3rd  ed.  by  Sfoeet);  and  the  deviation  from  ordinary 
words  makes  the  inserted  words  the  more  important; 
a  principle  applied  to  the  interpretation  of  policies  of 
insurance,  as  in  Robertson  v.  French  (a).  To  open  a  shop 
would  have  been  to  break  the  covenant  That  would 
have  been  a  public  trade,  since  a  customer  could  hardly 
be  excluded,  and  an  occupation  in  a  character  other^than 
of  a  dwelling  house.  No  one  dwelt  in  these  premises 
except  the  defendants ;  for  the  single  instance  of  a  child 
having  slept  there  cannot  amount  to  a  dwelling  by  others 
than  the  defendants.  It  is  by  no  means  clear  that  an 
use,  by  a  party  dwelling  in  the  house,  of  some  of  the 
rootns  in  carrying  on  the  business  of  a  solicitor  would  be  a 
breach  of  the  covenant.  If  a  painter,  or  a  photographer, 
lived  in  the  house,  would  he  break  the  covenant  by 
exercising  his  art  there  ?  In  Kemp  v.  Sober  {b)  Lord 
Cranworth  V.  C.  lays  a  stress  on  the  circumstance  that 
the  school  was  one  which  would  probably  produce  an- 
noyance :  but  nothing  of  the  sort  is  pretended  here. 

» 
(Lord  Campbell  C.  J.  had  left  the  Court) 

WiGHTMAN  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  The  covenant  is  that  no  public  business 
shall  be  carried  on  upon  the  premises,  but  that  they  shall 

(a)  4  M€ut,  130.  (6)  1  Sim,  N,  S.  617. 
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be  used  as  a  private  dwelling  house  only.     Was  then  the        1856. 
carrying  on  of  this  school  a  public  business  within  the    wickenokn 
meaning  of  the  covenant?    It  appears  to  me  that  it  was.     vVEBvrsa. 
No  distinction  appears  to  be  maintainable  between  a  day 
school  and  a  boarding  school,  however  extensive.    It  is 
a  school  in  either  case ;  and  there  can  be  no  doubt  that 
the  under-lessees  took  as  many  eligible  pupils  as  they 
could  get.     There  was  also  exhibited  a  public  placard, 
announcing  that  there  would  be  a  select  class,  not  merely 
private  instruction.    It  seems  to  me  that  it  was  intended, 
by  this  advertisement,  to  carry  on  the  concern  on  a 
somewhat  extensive  scale.     That  was  very  different  from 
using  the  premises  as  a  private  dwelling  house  only. 

Erle  J.  I  also  think  that  this  rule  should  be  dis- 
charged. The  two  branches  of  the  covenant  are  to  be 
read  together,  and  throw  light  one  upon  the  other.  No 
public  trade  is  to  be  carried  on ;  and  the  premises  are  to 
be  used  as  a  private  dwelling  house  only. 

Cbompton  J.  I  think  the  last  part  removes  all  doubt. 
It  could  not,  in  common  parlance,  be  said  that  this  house 
was  used  only  as  a  private  dwelling  house. 

Rule  discharged. 
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1856. 


Afa^TS!^'  Dame  Mart  Ann  Clifton  against  James 

Phineas  Davis. 


C.  cUimed       rpHIS  was  an  interpleader  issue.     ITie  defendant  had 

property  seiied  J_  *^ 

under  a  fi.  fa.  recovered  a  jadgment  against  Sir  Robert  Juches 

in  an  action  of  ^      o  o 

2>.  against^.  CUfiariy  Baronet,  for  17,600/1,  with  interest  and  costs; 

having  applied  and  had  issued  a  fi.  fa.  indorsed  to  levy  8803/1  10#. 

1  &*2  V.  4.      Under  this  writ,  the  sheriff  seized  certain  goods.     The 

Judl'e  oiSVrSd  present  plaintiff.  Lady  CUfiony  the  mother  of  Sir  A  J. 

c.'iM?gbt  V    ^ift^^  claimed  a  large  portion  of  them  as  her  property, 

S'd?  d**^'    and  called  upon   the   sheriff  to  relinquish  possession. 

By  the  verdict,  A  Judge's  order  was  made  for  the  trial  of  this  issue, 

C/8  claim  was  i  •     •«• 

affirmed  for       as  to  the  present  plaintiff's  right;  the  present  plaintiff 

more  than  five  ^^ 

sixths,  hut  to  be  plaintiff,  the  execution  creditor  defendant.     On 

tof he  residue,  the  trial, .the  plaintiff  had  a  verdict  in  respect  of  part 

dvected"tibe  ^^  ^^^  claim,  to  the  value  of  more  than  1300/1 ;  but  the 

uaed^pon  defendant  had  a  verdict  for  the  residue,  to  the  value  of 

the  principle  228/1 18#.  Ad.  The  plaintiff  and  defendant  each  delivered 

of  each  party  * 

having  sue       bills  of  costs  to  the  Master,  who  allowed  the  costs  of  the 

ceeded  as  to  a 

part,  without     plaintiff,  but  refused  to  allow  any  costs  to  the  present 
the  fact  which   defendant  (the  execution  creditor). 
and  wbfeh  '^^  present  defendant  then  took  out  a  summons  for 

c  en  ant.        ^j^^  Master  to  review  his  taxation.     The  summons  was 

heard  before  Erk  J.,  who  declined  to  make  any  order. 

The  Master  thereupon  made  his  allocatur,  in  conformity 

with  the  view  which  he  had  taken. 


In  this  Term,  Mellor  obtained  a  rule  calling  on  the 
present  plaintiff  to  shew  cause  why  the  Master  of  this 
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Court  should  not  be  at  liberty  to  review  h»  taxation  of       is66. 
costs  herein.  CurroN 


Field  now  shewed  cause.  Both  parties  appear  by 
the  event  to  have  been  wrong:  the  claimant  in  claiming 
too  much,  the  defendant  in  seizing  too  much.  But  the 
plaintiff  has  recovered ;  if  this  were  an  ordinary  action, 
though  the  defendant  has  succeeded  in  reducing  his 
liability,  the  plaintiff  would  be  entitled  to  the  general 
costs.  Now  the  proceedings  under  sect.  6  of  stat 
1  &  2  fF.  4.  c.  58.  are  for  the  protection  of  the  sheriff, 
not  of  the  execution  creditor :  the  same  rule  therefore 
should  be  applied  as  in  ordinary  actions.  \Vrompton  J. 
By  the  Statute  of  Gloucester  (1  stat  6  Ed.  I.  c.  1.  s.  2.) 
costs  were  recoverable  generally  by  a  successful  plaintiff: 
then  stat.  1  &  2  fF.4.c.  58.  e.  6.  gives  a  different  rule  in 
thecaseof  an  interpleader  issue  at  the  instance  of  thesheriff, 
by  enacting  that  ''  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  Court"  The  proceedings 
are  caused  by  the  claim.]  They  are  rather  caused  by 
the  seizure  of  the  claimant's  property.  [Lord  Campbell 
C.  J.  Suppose  the  claimant  had  claimed  no  more  than 
she  was,  as  it  turns  out,  entitled  to?]  The  proceedings 
must  have  taken  place  nevertheless ;  for  the  defendant 
insbted  on  retaining  that  part  also.  [Wightman  J. 
The  Court  might  have  made  the  present  defendant 
the  plaintiff  in  the  interpleader  issue.]  That  would 
not  have  been  fair,  because  his  wrongful  act  has  made 
the  proceeding  necessary ;  the  present  plaintiff  had  no 
means  of  getting  what  she  is  in  fact  entitled  to,  except 
by  making  the  clmm:  and,  when  she  has  made  the 
claim,  she  is  obliged  to  attend  the  summons  and  become 
a  party,  unless  she  abandons  her  right  The  execution 
creditor  has  not  suffered  by  the  overclaim :  he  does  not 


V. 

Pavib. 
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1856.       g^^^  up  A  part  aud  claim  to  retain  the  rest;  bad  he  done 
Currosf      ^9  ^^^  ^^ase  might  have  resembled  that  of  a  divisible 

Davis.  ^"®  ^^  ^^  ordinary  action,  such  as  that  in  Routledge  y. 
Abbott  (a);  but  he  resists  as  to  all.  The  whole  of  the 
general  costs  must  have  been  incurred  by  the  plaintiff, 
even  if  she  had  confined  her  claims  to  the  portion  as  to 
which  she  has  succeeded.  The  Master  finds  nothing 
due  exclusively  for  that  portion  as  to  which  the 
defendant  has  succeeded.  [Lord  Campbell  C.  J.  That 
b  on  the  assumption  that  you  are  to  have  the  general 
costs.]  What  other  principle  could  be  suggested? 
[Lord  Campbell  C.  J.  That  each  is  in  the  character 
of  an  actor,  and  therefore  costs  should  be  given  without 
any  reference  to  the  fact  of  which  is  plaintiff  and  which 
defendant  Crompton  J.  Often  the  circumstances  of 
the  case  throw  the  issue  on  the  other  side.  What 
unfairness  would  result  from  your  prmciple !  Suppose 
you  recovered  only  five  shillings.]  The  Judge  has 
thought  this  a  case  in  which  the  claimant  was  the 
proper  party  to  be  the  plaintiff.  [Lord  Campbell  C.  J. 
But  not  with  a  view  to  the  costs.]  They  follow  as  a 
legal  consequence. 

MeOorf  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  The  costs  should  be  taxed 
without  reference  to  the  fact  which  was  plaintiff  and 
which  defendant.  Each  has  been  partially  successful. 
The  Master  will  ascertain  which,  and  how  fifu*,  has  suc- 
ceeded substantially. 

WiOHTMAN  J.  concurred. 

(a)  Z  A,^E.  592.  See  UwU  ▼.  Holding,  H  M.^  G,  875 ;  MacCarthp 
▼.  Neptan,  6  Q.  B,  353. 
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Eble  J.    The  plaintiff  is  entitled  to  all  her  coats  in        1856. 

respect  of  the  matter  as  to  which  she  succeeded ;  the  curroii 

defendant  to  the  costs  of  all  necessary  for  setting  up  his  olyn. 
case. 

Cbomptok  J.  The  general  principle  of  ordinary 
actions  is  not  applicable.  There  are  no  general  costs: 
neither  party  is  to  be  considered  victorious:  or  rather, 
as  it  would  perhaps  be  better  expressed,  each  party  is 
victorious  pro  tanto. 

Rule  absolute. 


The  QuEBN  against  Warner  and  others.        S?**^* 

A  SPLAND,  in  this  Term,  obtained  a  rule  calling  The  Local 
on  Henry  Warner^  Edward  Huggim  and  William  under  The 
Peter  Bodkin^  Esquires,  three  justices  in  and  for  Mid--  lUmoTftl  Act 

for  Emgland, 
1855(18&19 
Fiet.  e.  121.)«  for  the  purpose  of  rendering  innocnous  a  ditch,  by  which  the  filth  was  eon- 
▼eyed  from  eeruin  houMt,  and  which  constituted  a  nnisanoe,  conttraeted  a  sewer,  and,  for 
the  purpose  of  defraying  the  expence,  nnder  sect.  22,  assessed  the  houses  then  using  the 
ditch  or  the  sewer  at  an  annoal  sum,  amounting  to  6dL  in  the  pound  on  the  assessment  to 
the  highway  rate.  By  a  separate  resolution,  passed  afterwards  on  the  same  day,  it  was 
resolved  that  the  annual  payment  might  be  compounded  for,  within  two  months  after  service 
of  notice  of  aisessment.  oy  payment  of  the  amount  of  four  vears  annual  payments ;  after 
one  year  from  the  date  of  the  assessment,  by  payment  of  tne  amount  of  three  and  a  half 
years  annual  paymenu :  after  two  years,  by  payment  of  the  amount  of  three  years  annual 
payments ;  after  three  or  more  years,  by  payment  of  the  amount  of  two  years  annual  pay- 
ments ;  all  arrears  in  every  case  having  been  first  paid  up :  in  default  of  such  eompo8itioB» 
the  payment  to  be  perpetual. 

Notice  of  the  assessment,  containing  also^  on  the  same  papor*  a  notice  of  the  subteqnenl 
resolution,  was  served  upon  the  owners  and  occupiers,  rayment  being  refused  by  an 
occupier,  justices  were  applied  to  for  a  warrant  or  distress,  which  they  refused  to  grant. 
On  motion  to  this  Court  for  an  order  upon  them  to  do  so.  Held : 

That,  supposing  the  resolution  respecting  the  composition  to  be  illegal  (and  umhle  that 
it  was  not),  it  was  a  matter  distmct  from  the  rate,  which  therefore  was  not  invalidated 
by  it. 

That  the  rate  was  not  bad  for  being  confined  to  houses  then  using  the  ditch  or  sewer. 

And  although  it  was  not  published  or  allowed  u  required  in  the  case  of  a  highway  rate 
by  Stat.  5  &  6  If.  4.  e.  60.  s.  27. 

Order  made. 


Waenik. 
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1866.  dksez,  and  Horatio  Peacock,  to  shew  cause  why  the  said 
The  Queen  justices,  or  some  two  of  them,  should  not  issue  their 
warrant  for  levying,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  H.  Peacock,  the  sum  of  9s., 
.  being  the  amount  of  an  assessment  made  by  The  Local 
Authority  for  the  execution  of  The  Nuisances  Removal 
Act  for  Engtand,  1855,  in  the  parish  of  Hormey^  in  the 
said  county,  upon  premises  in  the  occupation  of  the 
said  H,  Peacock.  From  the  affidavits,  in  support  of  and 
opposition  to  the  rule,  it  appeared  that  the  Board  for 
the  repair  of  the  highways  of  the  parish  of  Homsey  in 
Middlesex  was,  and  had  been  since  the  coming  into  effect 
of  The  Nuisances  Removal  Act  for  England,  1855 
(18  &  19  Vict  c.  121.),  The  Local  Authority  to  execute 
the  Act  in  that  parish.  That  complaints  had  been  made 
to  the  Board,  before  and  after  the  passing  of'the  Act,  of 
the  foul  condition  of  certain  ditches  and  watercourses 
near  a  highway  called  Maynard  Street,  the  ditches, 
watercourses  and  highway  being  in  the  parish  and 
within  the  jurisdiction  of  the  Board.  The  ditches  and 
watercourses  were  used  for  conveying  water,  filth, 
sewage  and  other  matters  from  houses  and  premises 
adjoining,  and,  among  these,  from  a  house  and  premises 
occupied  by  Horatio  Peacock,  in  Maynard  Street  They 
were  in  fact  so  foul  as  to  be  injurious  to  health,  and 
constituted  a  nuisance  within  the  meaning  of  the  Act. 
The  Board  found  that  the  nuisance  could  not,  in  their 
opinion,  *^be  rendered  innocuous  without  the  laying 
down  of  sewers  and  of  other  structures  along  the  same, 
or  part  thereof,  or  instead  thereof.**  And,  on  20th  Sep^ 
tember,  1855,  the  Board  caused  a  notice  to  be  served  at 
each  of  the  houses  and  premises  using  the  drains  and 
watercourses,  that  The   Local  Authority  had  had  an 


XIX-  VICTORIA.  397 

estimate  prepared  of  the  costs  of  doing  the  work  1856. 
necessary  to  remedy  the  nuisance,  and  that  it  was  The  Quren 
intended  to  assess  the  premises  towards  the  work  in  y^jj^^^^j^ 
a  specified  sum  in  the  pound,  payable  annually,  and 
naming  1st  October  1855  for  receiving  a  deputation 
of  not  more  than  three  persons  from  the  district  if  it 
were  wished  to  make  any  communication  upon  the 
subject.  No  deputation  attended.  The  Board  pro- 
ceeded to  lay  down  sewers  and  other  structures,  partly 
along  the  course  of  the  ditches  and  watercourses,  and 
partly  instead  thereof;  and,  after  the  works  were  for  the 
most  part  completed,  did,  on  17th  December  1855,  assess 
the  houses,  buildings  and  premises  which  had  used  or 
partly  used,  for  the  purposes  in  the  said  Act  mentioned, 
the  ditches  and  watercourses  which  caused  the  nuisance 
complained  of,  and  the  existence  of  which  nuisance 
made  the  said  works  for  the  removal  of  such  nuisance 
necessary,  to  certain  annual  payments,  which  the  said 
Board,  as  such  Local  Authorities  as  aforesaid,  thought 
just  and  reasonable.  The  affidavit  set  out  the  entry  in 
the  Special  Assessment  Book  of  the  Board,  which  stated 
that  they  did,  in  pursuance  of  the  power  vested  in  them 
by  the  Act  &c.,  **  assess  the  houses,  buildings  and  pre- 
mises hereafter  named,  and  which  now  use,  for  the  pur- 
poses of  (a)  the  said  Act  named,  the  ditch,  gutter,  drain, 
watercourse,  sewer  and  other  structures  lately  made  by 
us  under  the  powers  and  obligations  imposed  on  us  by 
the  said  Act,  to  the  anniial  payment  of  the  several  sums 
set  opposite  to  the  description  of  each  of  such  houses, 
buildings  and  premises  respectively,  which  sums,  so 
assessed,  are  estimated  at  and  after  the  rate  of  6d,  in 
the  pound  upon  the  several  sums  set  opposite  to  the  said 

(a)  Sie. 
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1856.  description  of  each  of  such  houses,  buildings  and  pre* 
j^  Q„jg„  raises  respectively,  as  the  rateable  value  thereof."  In 
Waenir.  ^^^  assessment  Peacock^s  house  was  assessed  to  the 
annual  sum  of  ds.,  which  was  only  sixpence  in  the 
pound  on  the  assessment  then  in  force  to  the  highway 
rate.  Notices  of  the  assessment  were  served  at  the 
premises  upon  the  owners  and  occupiers,  including  the 
premises  of  Peacock.  The  following  was  the  form  of 
notice. 

^*  Notice  of  assessment 

'  **  Parish  of  Homsey. 

''Assessment  under  the  Nuisances'  Removal  Act,  1855. 

**{Maynard  Street  Drainage.) 
«Mr. 

Take  notice,  that  the  and  premises  by 

you,  and  situated  in  in  this  parish,  and  which 

use  a  certain  ditch,  gutter,  drain,  watercourse,  sewer, 
and  other  structures  lately  constructed  by  the  local 
authority,  have  been,  on  the  17th  day  of  this  present 
December,  assessed  by  the  said  local  authority  to  the 
annual  payment  of  ». being  at  and  after  the  rate 

of  sixpence  in  the  pound  upon  the  rateable  value  of  the 
said  and  premises.     And  take  notice,  that 

payment  of  the  sum  so  assessed  is  due  at  the  expiration 
of  fourteen  days  fix>m  the  day  when  this  notice  is  left 
on  the  premises ;  and  the  same  will  be  applied  for  on 
Wednndayf  the  9th  day  o(  January  next. 

*'  By  order  of  the  local  authority, 
WWiam  Potter,  Collector, 

(rending  at  High  Street,  Highgate,  in  the  said 
parish). 
•«  Dated  this  22d  day  oi  December,  1855. 


▼, 
Waenee. 
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"N,  B.  Your  attention  is  called   to  the  following       |g55/ 
resolution,  which  was  passed  by  the  local  authority,  in    xha  QasBM 
reference  to  the  above  assessment,  on  the  17th  day  of 
December. 

'* '  Resolved :  that  the  annual  payment  of  the  sums 
mentioned  in  the  assessment  of  houses,  buildings  and 
premises  this  day  made,  and  contained  in  the  special 
assessment  book,  under  the  name  of  Maynard  Street 
Drainage  Assessment,  shall  be  allowed  to  be  redeemed, 
compounded  for,  and  acquitted,  by  the  payment,  at  any 
time  within  two  months  after  service  of  notice  of  such 
assessment,  of  the  amount  of  four  years  of  such  annual 
payments ;  after  the  expiration  of  one  year  fix>m  the 
date  of  the  order  of  assessment  (the  finst  year*s  payment 
having  been  made)^  by  payment  of  the  amount  of  three 
and  a  half  years'  annual  payments ;  after  the  expiration 
of  two  years  from  the  same  time,  by  payment  of  the 
amount  of  three  years' annual  payments;  after  the  ex- 
piration of  three  or  any  future  number  of  years  from  the 
same  time,  by  payment  of  the  amount  of  two  years' 
annual  payments ;  on  condition,  in  every  case,  that  all 
arrears  of  annual  payments  then  already  due  be  first 
paid  up ;  and  that  such  assessment  be  and  remain,  in 
every  case,  unless  and  until  thus  redeemed  and  acquitted, 
a  perpetual  annual  payment'" 

It  was  deposed,  in  support  of  the  rule,  'Uhat  the 
resolution,  a  copy  of  which  is  printed  on  the  lower  part 
of  the  paper  containing  the  said  notice,  and  which  is 
distinct  from  the  said  notice  itself,  as  appears  by  the 
copy"  annexed,  *<wa8  a  resolution  altogether  distinct 
and  apart  from  the  order  of  assessment  itself,  and  was 
determined  upon  and  passed  for  the  ease  and  conve- 
nience of  those  whose  premises  were  assessed  as  aforesaid. 
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1856.  ^^^  1°  order  that  any  person  who  chose  to  pay  any  of 
The  QuEBN  ^®  amounts  therein  named  might,  by  possession  and 
WaInkb.  Production  of  the  receipt,"  a  form  of  which  was  annexed, 
*'have  an  answer  to  any  summons  for  payment  of  the 
annual  sum  assessed  upon  the  premises  named  in  such 
receipt,  or  to  any  application  to  the  Court  of  Queen's 
Bench  to  compel  any  justices  to  issue  process  for  the 
recovery  of  such  annual  sum."  The  time  for  appeal, 
under  sect.  22  of  The  Nuisances  Removal  Act  for 
England^  1855,  had  expired;  and  no  party  had  appealed 
against  the  assessment  or  objected  to  it;  and  the  works 
had  been  completed.  Payment  of  the  first  annual  sum, 
under  the  assessment,  was  demanded  of  Peacoch^  aflei; 
fourteen  days  had  elapsed  from  the  service  of  the  notice 
upon  him:  but  he  had  refused  to  pay.  It  was  deposed 
that  his  premises  were  greatly  benefited  by  the  works. 
On  23d  January^  1856,  a  notice  was  served  upon  him, 
to  the  effect  that^  unless  he  made  payment  before 
8  o'clock  p.  BL  on  26th  January^  a  summons  would  be 
taken  out  to  enforce  payment  And,  the  money  still 
remaining  unpaid,  a  summons  was  taken  out,  calling 
upon  him  to  appear  before  two  or  more  justices  to  shew 
cause  why  he  had  not  paid:  otherwise  he  should  be 
proceeded  against.  The  summons  came  on  for  hearing 
(together  with  summonses  against  other  parties  similarly 
situated)  before  Messrs.  Warner^  Huggins  and  Bodkin^ 
on  11  th  February f  Peacock  appearing  by  his  attorney. 
The  existence  of  the  nuisance  and  the  jurisdiction  of 
the  Board  were  admitted:  and  the  making  of  the 
assessment,  the  service  of  the  notices,  and*  the  incurring 
of  the  expence  by  the  removal  of  the  nuisance,  were 
proved:  and  the  justices  were  requested  to  issue  a 
warrant  of  distress:  but  some  legal  objections  were  taken 
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on  behalf  of  P^eocA:  and,  finally,  the  justices  refused  to        JS56. 
grant  the  warrant,  which  refusal  was  given  by  them  in    xhe  Qukln 
writing,  in  the  terms  following.  ^• 

"We  have  had  so  much  difficulty  in  coming  to  a 
decision  on  the  construction  of  the  22d  section  of  The 
Nuisances  Removal  Act,  that  we  have  determined  upon 
refusing  to  grant  distress  warrants.  We  have  not  over* 
looked  the  provisions  of  the  5th  section  of  Jervis's  Act, 
11  &  12  Vict  c.  44.,  which  will  afford  the  parties  an 
opportunity  for  obtaining  the  decision  of  a  superior 
Court  on  the  law.'* 

The  assessment  had  not  been  allowed  or  published,  as 
required  in  the  case  of  a  highway  rate  by  sect.  27  of 
The  General  Highway  Act,  5  &  6  W.  4.  c.  50. 

Hcfnyman  now  shewed  cause.  The  Board  for  the 
Repair  of  the  Highways,  under  the  General  Highway 
Act,  5  &  6  »^.  4.  c.  50.  s.  18.,  has  become,  by  The 
Nuisances  Removal  Act  for  England^  1855  (18  &  19 
VicL  c.  121.  $.  3.),  The  Local  Authority  for  the  execu- 
tion of  the  last  mentioned  Act.  Under  sect.  22  they 
had  power  to  execute  the  works  in  question,  and  "  to 
keep  the  same  in  good  and  serviceable  repair,**  and  "  to 
assess  every  house,  building,  or  premises  then  or  at  any 
time  thereafter  using,  for  the  purposes"  of  conveying  the 
water,  filth  and  sewage,  the  ditches  and  watercourses,  or 
the  sewer  and  other  structures,  "  to  such  payment,  either 
immediate  or  annual,  or  distributed  over  a  term  of  years, 
as  they  shall  think  just  and  reasonable:"  and,  after 
fourteen  days*  notice,  they  had  the  same  remedies  for 
levying  and  collecting  the  sums  assessed,  as  in  the  case  of 
highway  rates,  subject  to  the  same  power  of  appeal  It 
is  also  added  that  'Uhe  provisions  contained  in  this 

VOL.  Yi.  2d  e.  &  b. 
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1856.  section  shall  be  deemed  to  be  part  of  the  law  relating 
The QuKEN  ^o  highways  in  Englandt*  meaning,  perhaps,  that  the 
Warnee  General  Highway  Act  shall  be  incorporated  in  this  Act 
Peacock  has  been  assessed  at  the  annual  sum  of  9«., 
by  an  assessment  professedly  applicable  only  to  houses 
''now"  unng  the  old  ditches  and  watercourses  or  the 
new  sewers  and  structures.  On  the  same  day  a  resolu- 
tion is  passed,  of  which  notice  is  given  in  the  notice  of 
the  assessment,  the  effect  of  which  is  to  exonerate,  upon 
payment  of  a  sum  amounting  to  the  payments  due  in  a 
certain  number  of  years,  the  premises  from  all  subsequent 
payments.  That  is  not  authorized  by  sect  22.  \Wight' 
man  J.  Suppose  no  one  took  any  notice  of  that  Lord 
Campbell  C.  J.  Suppose  the  resolution  illegal,  how  can 
that  affect  the  liability  to  pay  the  annual  assessment?] 
It  makes  a  part  of  the  assessment  [Lord  Campbell  C  J. 
Suppose  the  resolution  were  made  on  a  different  day.] 
It  might  then  be  separated  from  the  assessment  Even 
if  this  part  of  the  assessment  be  omitted,  the  assess- 
ment is  bad;  it  is  a  perpetual  assessment  upon  only 
the  houses  using  the  drains  &c.  at  the  time  of  the 
assessment  made,  without  any  provision  for  future 
houses.  That  some  such  provision  was  intended  in  such 
case  to  be  made,  seems  to  follow  from  the  words  of 
sect.  22,  '<  then  or  at  any  time  thereafter  using."  It  is 
not,  indeed,  easy  to  see  how  this  part  of  the  enactment 
can  be  carried  out  at  all.  [Erie  J.  Have  they  power 
to  assess  from  time  to  time?]  They  have:  but  this 
assessment  is  for  the  expence  of  making  the  drain. 
[TFiffhtman  J.  That  must  be  defrayed  at  once,  by  the 
assessment  of  the  parties  now  benefited :  the  assessment 
in  respect  of  keeping  in  repair  might  be  made  so  as  to 
include  future  houses.]     Treating  this  as  an  assessment 


V. 

Waenek. 
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under  the  General  Highway  Act,  it  is  bad  for  not  having  IH56. 
been  published  and  allowed  as  required  by  stat  6  &  6  The  Queen 
fF.  4.  c.  50.  8.  27. ;  SObald  v.  Roderick  (a).  The  time 
for  appeal,  by  sect.  105  of  the  statute  last  mentioned, 
incorporated  for  that  purpose  in  The  Nuisances  Re- 
moval Act  (or  JEnfflandy  1855  (by  sect  22),  was  the  next 
practicable  sessions,  which  had  expired  before  the 
hearing. 

Asplandg  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  This  rule  should  be  made 
absolute.  The  resolution  as  to  the  mode  of  compounding 
is  not  part  of  the  rate.  Mr.  Honyman  allows  that,  if  it 
were  passed  on  a  day  subsequent  to  that  on  which  the  rate 
was  made,  it  would  not  be  so :  and  I  think  the  fact  that  it 
was  passed  on  the  same  day  makes  no  difference.  Even 
if  it  were  part  of  the  rate,  I  do  not  know  that  any  ob- 
jection could  be  made  applicable  to  the  case  of  those 
who  pay  immediately,  or  who  pay  at  a  distant  time.  As 
to  the  rate  not  including  houses  not  yet  in  existence,  I 
cannot  say  that  it  is  bad  for  not  doing  what  it  was  not 
possible  to  do.  Should  houses  hereafter  be  built,  which 
shall  use  the  sewer,  they  may  be  brought  into  charge. 

WiQHTMAN  J.  I  am  of  the  same  opinion.  The  ar- 
rangement for  compounding  is  a  matter  separate  from 
the  rating.  Mr.  Honyman  admits  that  it  would  be 
separate  if  made  on  a  subsequent  day ;  and  I  think  that 
no  difference  is  produced  by  its  being  made  on  the  same 
day.  Nor  do  I  see  anything  inconsistent  with  the  Act 
in  allowing  an  immediate  payment 

(a)  n  A,^  E,  38. 
2  D  2 
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1856.  ErI'E  J.     I  can  find  no  objection  to  the  validity  of 

The  QuEBN  ^^^  ^^*  A  dnty  is  cast  on  the  Local  Authority  to 
WaIner.  i^medy  a  nuisance  injurious  to  health ;  and  they  do  this 
by  constracting  a  sewer.  They  are  empowered  to  lay 
on  a  rate  to  cover  this  ezpence ;  and  this,  by  sect  22, 
may  be  done,  either  by  requiring  an  immediate  payment, 
or  by  distributing  the  expcnce  over  a  term  of  years. 
The  expence  incurred  in  this  year  may  be  laid  on  the 
houses  which  now  derive  benefit  firom  the  work.  The 
Board  want,  in  all,  2s.  in  the  pound :  and  they  go  as 
near  to  the  statute,  and  to  the  convenience  of  the  case, 
as  they  can.  They  lay  an  annual  rate  of  6i/.  in  the 
pound ;  and  they  say,  if  you  now  pay  for  four  years, 
that  shall  discharge  you :  and  they  do  not  stop  there ; 
they  s^y,  after  one  year's  payment,  you  shall  be  dis- 
charged by  paying  the  amount  of  three  and  a  half  years* 
payments;  after  two  years,  by  the  payment  of  three 
years^  annual  payment;  after  three  or  more  years,  by 
the  payment  of  two  years'  annual  payment  That  does 
not  seem  an  unfair  equivalent  for  the  annual  payment  of 
the  6d.  in  the  pound,  upon  which  the  annual  9s.  was 
calculated. 

Cbompton  J.  I  think  we  should  make  this  rule  abso- 
lute, and  so  protect  the  justices  in  issuing  their  warrants. 
At  the  same  time,  I  confess  that  I  do  not  quite  perceive 
the  meaning  of  the  Act 

Rule  absolute. 
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1856. 


Hbnbt    Smith    against   The   Great   Western 
Railway  Cobipany. 

nnUIS  was  an  action  for  the  infringeinent  of  the  The  ootu  of 
plaintiflTs  patent  for  the  manufacture  of  a  particular  interrogating 
species  of  wheel  for  railway  carriages.  The  substantial  ^i^v|^^d7or 
controversy  was  whether  the  wheels  used  by  the  defend-  of  a^^nu 
ants  were  infringements  of  the  patent  Erk  J.  made  comm^Lw 
an  order,  at  the  instance  of  the  plaintiff,  that  Daniel  ?«^°n 

^  '  Act.  1854 

Goochy  an  officer  of  the   defendants,   should  answer  (17  &  is  Viet. 

^  '      '  .  .    '  11         111  *•  ^^O'  •»*• 

certain    interrogatories,    and  also    should    answer   an  by  lect.  57,  in 

affidavit   stating   what  documents    they  had    in  their  of  the  Jad^ 

nnw#^r  S,i*  making  the 

power  &c.  oj^^y,    if^ije 

The  interrogatories  pointed   principally  to  the  con-  Sl^y'Jfu^iot'* 
'struction  of  the  wheels  used  by  the  defendants.     Gooch  ^^^^^^ 
in  his  answer  said,  in  effect,  that  he  could  not  explain  ?»«»•  ^o'  *^"® 

^  interrogating 

the  construction  of  the  wheel,  except  to  a  person  who  pwrty,  though 

had  the  wheel  before  him.     On  the  plaintiff's  applica*  cesifu). 

tion,  Crompton  J.  made  an  order  that  the  plaintiff,  with 

two  engineers,  might  inspect  one  of  the  wheels,  and 

that,  unless  Gooch  attended  and  gave  information  on 

such  inspection,  he  should  be  examined  orally  before 

the  master.    The  inspection  took  place ;  Gooch  attended, 

and  explained  the  wheel.     The  result  was  that  there 

appeared  to  be  au  infringement:  and  the  defendants 

consented  to  judgment  being  signed  against  them  for 

200i  and  costs.     Neither  the  order  of  Erie  J.  nor  the 

order  of  Crompton  J.  contained  any  provision  as  to  the 

costs  of  these  orders. 
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The  master,  on  taxation,  allowed  the  plaintiff,  Ist, 
the  costs  of  the  summons  ending  in  the  order  of  Erie  J. ; 
2d,  the  costs  of  the  summons  ending  in  the  order  of 
Crompton  J. ;  and,  3d,  the  costs  of  the  inspection  of  the 
wheel. 

Hugh  HiU,  for  the  defendants,  in  last  Michaelmas 
Term,  obtained  a  rule  to  review  the  taxation. 


MelUsh,  in  the  same  term  {November  26tb),  shewed 
cause  (a).  The  order  of  Erk  J.  was  made  under  The 
Common  Law  Procedure  Act,  1854  (17  &  18  VicL 
c.  125.),  sects.  50  and  51.  Neither  of  these  sections 
gives  any  directions  as  to  the  costs.  The  order  of 
Crompton  J.  was  made  on  an  application  under  sect  53, 
which  enacts  that  the  Court  or  the  Judge  may,  in  the 
order,  impose  such  terms  as  to  **  the  costs  of  the  appli* 
cation,  and  of  the  proceedings  thereon,  and  otherwise, 
as  to  such  Court  or  Judge  should  seem  just."  The 
costs  of  any  proper  step  in  the  cause  are  the  successful 
party's  costs  in  the  cause,  unless  there  be  something  to 
deprive  him  of  them :  here  there  is  nothing  to  do  so ; 
for,  though  Crompton  J.  had  power  in  his  order  to  im- 
pose any  terms  as  to  costcf,  he  imposed  none.  In  Hilly. 
Philp  {b)  the  Court  of  Exchequer  seem  to  have  laid  dovm 
a  general  rule  that  the  costs  of  inspection  should  be 
paid  by  the  party  seeking  it.  That  was  under  stat 
14  &  15  Vict.  c.  99.  s.  6.  The  Court  seem  there  to  have 
gone  on  a  false  analogy  to  the  proceedings  in  equity. 
It  is  true  that  on  a  bill  for  discovery  merely  the  plaintiff 
does  not  get  costs;  but  in  a  bill  for  discovery  and  relief 
the  plaintiff,  if  he  obtains  relief,  gets  his  costs ;  and,  if 

(a)  Before  Lord  CampbM  C.  J.,  Coleridgt,  Wightman  and  EHt  Js. 
(6)  7  Exch.  232. 
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the  party  obtaining  discovery  nnder  stat.  14  &  15  Vkt 
c.  99.  and  stat.  17  &  18  Vict  c.  125.  is  ultimately 
successfal,  the  analogy  is  to  discovery  and  relief,  not 
to  discovery  merely.  If  the  matter  were  still  in  the  dis- 
cretion of  the  Court,  the  costs  should,  in  this  case,  be 
allowed ;  for  the  discovery  terminated  the  cause. 
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Western 
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Company. 


Htiffk  Hill,  contra.  The  only  decision  as  to  costs  is 
Hill  V.  Ffalp  (a).  There  the  decision  was  that  the  in- 
terrogating party  was  to  pay  the  costs  of  the  inspection 
under  the  Evidence  Act  (14  &  15  Vict  c.  99.).  The 
Court  made  the  costs  of  the  defendants*  unsuccessful 
attempt  to  set  aside  the  Judge's  order  costs  in  the  cause 
for  the  plaintiff;  but  that  does  not  justify  the  proposition 
in  the  marginal  note  that  the  costs  of  the  application 
were  to  be  costs  in  the  cause.  The  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict  c.  125.),  by  sect  67 
puts  all  costs  in  the  discretion  of  the  Judges.  The 
principle  on  which  the  Common  Pleas  acted  in  Bridges 
V.  Fisher  {b)  was  analogous  to  that  which  it  is  now  con- 
tended by  the  defendants  ought  to  guide  that  discretion. 

Cur^  ado.  vuU. 

Lord  Caupbell  C.  J.,  in  this  term  (May  8th),  de- 
livered judgment. 

In  this  case  the  plaintiff  applied  for  and  obtained  an 
order  to  interrogate  an  officer  of  the  defendants,  the 
railway  Company,  upon  the  point  whether  they  infringed 
his  patent  by  the  use  of  the  patent  wheel,  and  interro- 
gated him  accordingly.  The  plaintiff  obtained  a  second 
order  for  the  production  of  a  wheel,  referred  to  by  the 
officer  in  his  answers  to  the  first  interrogatories,  in  the 


(a)  7  Exch.  232. 


(&)  1  New  Co.  510. 
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presence  of  two  scientiBc  witneaBes,  with  the  attorney 
of  the  plaintiff;  and  under  this  order  there  were  two 
attendances.  These  orders  gave  no  dhections  as  to 
costs.  The  plaintiff  afterwards  became  entitled  to  the 
costs  in  the  cause ;  and  the  Master  has  allowed  all  the 
costs  of  these  proceedings,  as  costs  in  the  cause  for 
the  plaintiff.  On  a  rule  to  review,  the  question  is, 
whether  all  or  any  of  these  costs  ought  to  be  allowed 
And  we  consider  that  by  The  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125.),  sect  57,  they  were  in 
the  discretion  of  the  Judges  who  made  these  orders; 
and,  as  they  gave  no  directions,  the  party  making  the 
application  has  no  right  to  claim  the  costs  of  such 
applications  as  costs  in  the  cause  for  him. 

We  may  add  that  we  see  no  circumstances  in  this  case 
entitling  the  plaintiff  to  the  costs  of  these  proceedings, 
if  we  had  now  to  decide  the  question  according  to  our 
discretion. 

Rule  absolute. 


Thwtdag, 
May  8tb. 


rhe  Queen  against  James  Hunt. 


TilTTLESTON,  in  this  term,   on  behalf  of  the 

overseers  of  the  poor  of  the  parish  of  Napton^  in  the 

county  of  Warwick^  obtained  a  rule  Nisi  for  a  certiorari 

to  remove  into  this  Court  the  disallowance  by  James 

Hunt,  the  auditor  of  the  Oxfordshire  and  Warwickshire 


Sut7&8 

VieL  c.  101. 

«.  39.  makes 

the  decition 

of  the  auditor 

of  the  poor 

law  on  any 

question  as  to 

an  attorney's 

bill  final,  at 

all  events  as 

against  the  overseers,  unless  the  bill  has  been  taxed  before  it  is  presented  to  the  auditor; 

and  therefore  the  Court  cannot  grant,  at  the  mstance  of  the  overseers,  a  certiorari  to  bring 

up  such  a  disallowance  of  such  a  bill  of  costs. 

Whether,  if  the  complaint  were  by  a  ratepayer  that  the  bill  was  improperly  allowed,  the 
decision  of  the  auditor  would  be  final  u  against  the  ratepayer,  because  the  bill  was  not  taxed. 
Quart. 


XIX.  VICTORIA.  409 

audit  district,  of  2621  ISs.  9</.,  the  amount  of  an  attorney's        1856. 
bill  of  costs  paid  by  the  overseers,  and   his  reasons.    The  Qu£en 
From  the  affidavits  it  appeared  that  the  bill  of  costs  vraa        ^  J^ 
incurred  for  parish  business,  and  that  it  had  not  been 
taxed   before  it  was  presented   to  the  auditor.     The 
auditor   gave  various  reasons   for  the  disallowance,  of 
which  it  is  only  necessary  to  notice  the  last     *^  Lastly, 
although  I  have  assigned  the  foregoing  reasons  in  com- 
pliance with  the  request  of  the  overseers  of  the  said 
parish  otNaptan,  inasmuch  as  such  bill  of  costs  was  not 
taxed  before  it  was  presented  to  me,  my  decision   as 
auditor  on  the  reasonableness  as  well  as  the  legality  of 
the  charges  therein  contained  is  nevertheless,  pursuant 
to  the  statute  in  that  case  made  and  provided,  final  and 
conclusive." 

Hayes  Serjt.  and  Robert  Hall  now  shewed  cause. 
The  disallowance  by  the  auditor  of  an  item  is  not  of 
such  a  judicial  nature  as  to  be  rerooveable  by  certiorari 
at  common  law ;  but  stat.  7  &  8  Vict  c.  101.  s.  35.  gives 
the  certiorari.  But  sect  39,  of  the  same  Act,  enacts  that, 
on  the  application  of  the  parish  officers  or  attorney,  the 
clerk  of  the  peace  shall,  if  required,  tax  any  bill  of  costs 
in  respect  of  parish  business,  ''and  the  allowance  of  any 
sum  on  such  taxation  shall  be  prima  facie  evidence  of 
the  reasonableness  of  the  amount,  but  not  of  the  legality 
of  the  charge ;  and  the  clerk  of  the  peace  shall  be  al- 
lowed for  such  taxation  after  the  rate  to  be  fixed  firom 
time  to  time  by  the  master  of  the  Crown  office,  and 
declared  by  an  order  of  the  said  Commissioners;  and  if 
any  such  bill  be  not  taxed  before  it  is  presented  to  the 
auditor,  the  auditor*s  decision  on  the  reasonableness  as 
well  as  the  legality  of  the  charges  shall  be  final."    This 
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1856.       ^B  ^  b^^  of  costs;  it  was  not  taxed  before  it  was  presented 
The  Queen    ^^  ^^^  auditor ;  he  has  decided  that  the  charges  ought 

„^'  not  to  be  allowed ;  and  therefore  his  decision  is  final. 

Hunt.  ' 

[Lord  Campbell  C.  J.  It  is  final  as  to  the  legality  of 
the  charges.  What  is  meant  by  the  word  legality  here  ?] 
It  must  mean  the  legal  liability  of  the  parish  to  pay 
them ;  it  would  otherwise  mean  no  more  than  reasonable- 
ness. [Erie  J.  Is  there  any  reason  why  the  Legislature 
should  give  an  appeal  to  every  one  else,  and  take  it  away 
firom  an  attorney  unless  the  bill  has  been  taxed?]  It 
may  be  for  the  purpose  of  enforcing  the  taxation  of  the 
bUls. 

Pashley  and  Bittlestan^  in  support  of  the  rule.  The 
right  to  certiorari  cannot  be  taken  away  by  general 
words ;  Rex  v.  Jukes  (a).  [Lord  Campbell  C.  J.  That  is 
true  where  the  certiorari  is  by  common  law.  Here  it  is 
the  creature  of  an  enactment;  and  we  are  to  construe 
a  proviso  on  that  enactment,  by  which,  in  a  particular 
case,  the  decision  is  to  be  <<  final"  What  efiect  is 
given  to  that  word,  if  the  decision  is  subject  to  appeal?] 
It  may  be  rejected  altogether.  If  a  ratepayer  applied 
for  a  certiorari  to  bring  up  the  allowance  of  a  bill  of 
costs,  which  as  he  said  had  been  improperly  paid  by  the 
overseers  and  improperly  allowed,  he  would,  according 
to  the  argument,  be  deprived  of  his  remedy  unless  the 
bill  were  taxed,  and  that  though  the  bill  can  be  taxed 
only  at  the  instance  of  the  overseers  or  the  attorney. 
It  could  never  be  intended  that  the  ratepayer  should 
have  a  power  of  appeal  if  the  bill  was  taxed,  and  should 
lose  it  if,  by  the  default  of  those  whose  act  he  questioned, 
it  had  not  been  taxed.     That  shews  that  some  limit 

(a)  8  T.  R.  642. 
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must  be   put  upoa  the  word  ^^  final/'  or  the  use  of  it       1355, 
will  lead  to  absurd  results.  The  Qoeen 


Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
certiorari  does  not  lie  in  this  case.  I  expected  that  the 
argument  probably  would  be  that  legality  meant  some- 
thing different  fi:om  liability,  though  I  did  not  see  what 
meaning  could  be  put  on  the  word;  but  it  is  not  dis- 
puted that  legality  here  includes  liability,  and  that,  as 
far  as  the  certiorari  is  concerned,  it  is  all  one  whether 
the  decision  of  the  auditor  has  been  on  the  reasonable- 
ness of  the  charges  or  the  liability  of  the  parish  to  them. 
Then,  that  being  admitted,  the  case  seems  to  me  clear. 
Sect  35  gives  the  certiorari  in  terms  quite  wide  enough 
to  include  the  case  at  bar;  but  on  it  comes,  as  a  proviso, 
sect  39,  which  seems  to  me  to  indicate,  in  terms  as  clear 
as  language  can  furnish,  that  if  the  bill  be  not  taxed 
before  it  is  presented  to  the  auditor  there  shall  be  no 
certiorari.  ''The  auditor's  decision  on  the  reasonable- 
ness as  well  as  the  legality  of  the  charges  shall  be  final." 
Why  is  the  decision  of  this  auditor  not  to  be  final? 
Mr.  Pashley  boldly  says  that  the  words  are  to  be  of  no 
effect  But  we  are  bound  to  give  effect  to  what  appears 
to  be  the  intention  of  the  Legislature.  It  is  true  that, 
where  a  certiorari  would  lie  by  common  law,  nothing 
but  express  words  will  take  it  away ;  but  this  is  a  very 
different  case.  The  certiorari  here  is  given  by  way  of 
appeal  against  decisions  of  the  auditor.  It  would  not 
lie  without  an  express  enactment ;  and  in  the  same  statute 
it  is  declared  that,  under  certain  circumstances,  the 
decision  shall  be  final ;  that  takes  such  cases  out  of  the 
'  enactment  giving  the  certiorari.  Mr.  Bitikston  aigued 
in  a  manner  that  made  a  much  greater  impression  on 


V. 

Hunt. 
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1856.  me,  viz. :  that,  if  the  full  effect  was  given  to  the  word 
'J'he  QuK£N    "final,"  the  enactment  would  lead  to  absurd  results.  But, 

Hunt  ^  ^^  seems  to  me,  no  other  sense  can  be  given  to  the  word 
than  that  the  decision  of  the  auditor  that  the  parish  is 
not  liable  shall  be  conclusive.  I  am  not  bound  to  inquire 
whether  this  is  reasonable  or  not  Where  the  words  of 
the  Legislature  may  bear  two  meanings,  by  all  means 
let  us  take  the  more  reasonable  meaning ;  but  in  such  a 
case  as  this,  where  the  words  can  bear  but  one  meaning, 
I  obey  without  inquiring  whether  the  enactment  is 
reasonable  or  not. 

WiOHTMAN  J.  I  own  I  find  it  difficult  to  imagine 
what  could  be  the  object  of  the  Legislature :  but  I  feel 
bound  by  the  words  of  the  enactment,  which,  unless  the 
word  final  be  rejected  altogether,  can,  I  think,  bear  no 
meaning  except  that  the  decision  shall  be  without  appeal. 

Erlb  J.  I  do  not  differ  from  the  conclusion  to  which 
my  Lord  and  my  brothers  have  come ;  but  I  find  myself 
unable  to  construe  this  enactment  at  all.  I  think  it  is 
clearly  our  duty,  if  it  be  possible,  to  find  a  rational 
meaning  for  the  words  of  the  Legislature;  and  I  can  find 
no  rational  purpose  that  can  be  answered,  if  the  meaning 
of  this  enactment  be  that  the  decision  of  the  auditor  should 
be  subject  to  an  appeal  on  every  subject  except  this  one. 
The  auditor  has  no  necessary  qualifications  to  ensure 
that  his  decisions  on  any  subject  shall  be  right ;  and  the 
Act  provides  that  there  may  be  an  appeal  from  any 
decision  of  his,  by  sect.  35,  to  this  Court,  or,  by  sect.  36, 
to  the  Poor  Law  Commissioners  if  the  matter  is  sup- 
posed to  be  less  of  law  than  discretion.  Clearly,  there- 
fore, the  Legislature  looked  upon  the  auditors  as  fallible. 
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aod  thought  it  right  that  their  decisions,  in  general,  1856. 
should  be  subject  to  review.  Then  comes  sect  39,  The  Queen 
referring  to  attorneys'  bills,  that  being  a  subject,  most  of  hont. 
all  others,  requiring  a  peculiar  species  of  knowledge  not 
likely  to  lie  within  the  knowledge  of  an  auditor:  and  it 
is  supposed  that  the  Legislature  have  made  it  a  condition 
precedent  to  any  appeal  on  that  subject,  that  the  bill 
should  have  been  previously  subject  to  taxation,  that 
taxation  being,  it  is  to  be  noticed,  ex  parte.  I  cannot 
see  what  purpose  can  be  answered  by  this.  Looking  at 
the  tenor  of  the  section,  the  scheme  of  the  Legislature 
seems  to  have  been  that,  if  the  bill  was  taxed,  the  taxa- 
tion should  be  primi  £Eicie  evidence  of  the  reasonableness 
of  the  amount,  but  not  of  the  legality ;  but,  if  the  bill  is 
not  taxed,  the  auditors  shall  decide  alike  on  the  reason- 
ableness and  the  legality  of  the  charges.  I  had  been 
for  some  time  in  hopes  that  I  might  find  language  to 
express  this  meaning:  but  it  is  impossible  to  do  so 
without  inserting  words  in  the  section ;  for  it  is  enacted 
that  his  ^'decision  on  the  reasonableness  as  well  as  the 
legality  of  the  charges  shall  be  final,"  and  not  that  his 
decision  on  the  reasonableness  shall  be  made  in  the  same 
manner  as  on  the  legality  of  the  charges.  Neither  can  I 
read  ^^  final''  as  meaning  '*  final,  unless  appealed  against." 
Probably  that  was  the  object  of  the  Legislature :  but  it 
cannot  be  done  without  reforming  the  words  of  the 
statute ;  and  therefore  I  agree  that  this  rule  must  be 
discharged. 

Cbompton  J.  I  do  not  see  that  the  construction  I 
put  upon  the  words  of  the  Legislature  leads  to  an 
absurdity :  but,  whether  it  does  or  not,  I  must  give  the 
word  ^*  final"  some  meaning ;   and  I  think  it  can  be  no 
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1856.       other  than  that  the  decision  shall  be  final,  that  is,  not 
The  Queen    subject  to  the  appeals  given  in  the  previous  sections.    It 

Hunt.  ^  ^^'J  ^"®  ^*^  the  prerogative  to  issue  a  writ  of 
certiorari  cannot  be  taken  away  without  express  words : 
but  that  is  where  the  nature  of  the  proceeding  is  such 
that  the  writ  would  at  common  law  apply  to  it,  and 
some  enactment  is  said  to  provide  that  it  shall  not  apply. 
Here  the  question  is  whether  the  writ  is  given  by  this 
Act.  Mr.  Bittleston  argues  that,  if  the  decision  of  the 
auditor  is  final  when  he  disallows  the  bill,  it  must  be 
final  also  when  he  allows  it,  and  that  it  could  not  be 
intended  that  the  omission  of  the  overseers  to  have  the 
bill  taxed  should  make  a  decision  in  their  favour  final 
against  a  ratepayer.  That  was  the  strongest  argument 
used.  I  doubt,  however,  whether  the  decision  would 
be  final  as  against  the  ratepayer.  I  read  the  section 
thus:  the  parish  officers  may  have  the  bill  taxed;  if  they 
fail  to  tax  it,  then  as  against  them  the  decision  of  the 
auditor  shall  be  final:  they  shall  not  challenge  his 
decision  as  to  either  the  reasonableness  or  the  legality  of 
the  charges.  The  object  of  the  Legislature  (no  matter 
whether  wise  or  not)  seems  to  have  been  to  cause  parish 
officers  to  tax  their  bills  before  they  pay  them.  If  they 
do  not,  the  decision  is  to  be  final  as  against  them.  We 
need  not  now  decide  how  it  would  be  as  against  a 
ratepayer. 

Rule  dischai]ged. 
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The  Queen  against  The  General  Cemetery 
Company. 

T  USHy  in  this  Term,  obtained  a  rule  Nisi  for  a  A  company 

mandamus  commanding  The  General  Cemetery  under  an  Act 
Company  to  register  in  the  register  book  of  the  Com-  SaiMoTto^the 
pany  the  name  of  Thomas  Bright^  as  proprietor  of  x^^conu  ** 
twenty  shares,  specifying  their  numbers.  From  the  ^*"^iyllS^ 
affidavits  it  appeared  that  the  registered  proprietor  of  ^*^l®i? 
those  shares  had  mortgaged  them,  together  with  other  c.  16.),  were 

,  called  upon 

property ;  that  the  mortgagee  had  filed  a  bill  for  a  to  register  a 
foreclosure ;  that  Bright  had  advanced  the  money  deed  conTcying 
necessary  to  pay  him  off;  and  that  an  indenture  had  pro^ny,  ^d 
been  executed  by  the  original  mortgagor,  in  whose  gh'J^Jll^iJi^tiie 
name  the  shares  still  stood,  the  mortgagee  and  Brighty  ^"J^^^J^ 
reciting  all  these  matters,  whereby  the  whole  property,  ^^'  '^^ 
including  the  shares,  was  transferred  to  Bright  by  way  «>,  on  the 

\  ground  that 

of  mortgage.     Nothing  further  as  to  the  contents  of  the  deed  waa 

-        -      -  -  ,         /« 1     .  m  -      not  to  the  like 

the  deed  appeared  on  the  affidavits.  The  reasons  for  effect  with  the 
the  refusal  of  the  Company  were  contained  in  the  of  transfer 
following  letter  from  the  Company's  solicitors  to  those  ^^  IVde 
oi  Bright  "  With  reference  to  your  application  for  the  2iSii°bIlv?ng' 
re^stration  of  a  memorial  of  the  deed  of  assignment  to  ^^  ^j*^***' 
your  client  Mr.  Brighty  we  beg  to  say  that  the  Company  thty  wcrejusti- 
has  been  advised  by  counsel  that  the  assignment  is  not  to  register  the 

t  n  t      j^  ,  .  deed,  as  it 

such  a  transfer  as  the  Company  can,  under  any  circum-  differed  from 
stances,  so  far  recognise  as  to  enter  a  memorial  thereof,  sututable  form 
The  Company  can  only  enter  memorials  of  absolute  Rule^dS^"^' 
transfers  in  which  the  required  acceptance  of  the  trans-  *^"fi^*^' 
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feree  is  contained.**  The  General  Cemetery  Company 
are  incorporated  by  stat.  2  &  3  ^.  4.  c.  ex.  (a),  which 
is  not  by  any  subsequent  Act  made  subject  to  The 
Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16.);  but  the  Act  contains  'provisions  for  the 
division  of  the  stock  of  the  undertaking  into  shares  of 
25/.  each,  for  the  payment  of  calls  by  the  shareholdersy 
for  voting  and  receiving  dividends,  and  for  the  transfer 
and  transmission  of  shares,  to  the  same  effect  as  those 
contained  in  The  Companies  Clauses  Consolidation 
Act,  1845.  The  sections  material  to  the  point  now 
discussed  were : 

Sect  90.  "  That  it  shall  be  lawful  for  the  several 
proprietors  of  any  share  or  shares  in  the  said  under- 
taking, and  his,  her,  or  their  respective  executors  or 
administrators,"  ''to  sell  and  dispose  of  any  such  share 
or  shares,"  ''  subject  to  the  rules  and  conditions  herein 
mentioned  and  provided ;  and  the  form  of  conveyance 
of  shares  may  be  in  the  following  words  or  to  the  like 
effect,  varying  the  names  and  descriptions  of  the  con- 
tracting parties  as  the  case  may  require ;  that  is  to  say, 
I  of  ,  in  consideration  of 

paid  to  me  by  of  ,  do  hereby  assign 

and  transfer  to  the  said  ,  share  [or  shares,  as 

the  case  may  be^  numbered  ,  of  and  in  the 

undertaking  called  The  General  Cemetery  Company, 
upon  which  share  [or  upon  eaclr  of  which  shares]  the 
sum  of  hath  been  paid ;  to  hold  the  same  unto 

the  said  his  or  her  executors,  administrators 

and  assigns,  subject  to  the  same  conditions  as  I  held  the 
same  immediately  before  the  execution  hereof;  and  I 

(a)  Local  and  penooal,  public :  '*  For  establishing  a  general  cemetery 
for  the  interment  of  the  dead  in  the  ueighboorhood  of  the  Afetropo/M.*' 
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the  said  do  hereby  agree  to  accept  and  take 

the  said  share  [or  shares]  subject  to  the  same  conditions. 
As  witness  our  hands  and  seals^  the  day  of 
And  on  evexy  such  sale  the  said  deed  or  conveyance, 
being  executed  by  the  seller  or  sellers,  and  the  purchaser 
or  purchasers  of  such  share  or  shares,  shall  be  kept  by 
the  clerk  of  the  said  Company,  who  shall  enter  in  some 
book  to  be  kept  for  that  purpose  a  memorial  of  such 
transfer  and  sale,  and  indorse  the  entry  of  such  memorial 
on  the  said  deed  of  sale  or  transfer,  for  which  entry  and 
indorsement  the  sum  of  25.  Sd.,  and  no  more,  shall  be 
paid  by  the  purchaser  or  purchasers  to  the  said  clerk ; 
and  the  said  clerk  is  hereby  required  to  make  such  entry 
or  memorial  accordingly,  and,  upon  request,  to  indorse 
a  memorial  of  such  transfer  on  the  back  of  the  certificate 
of  each  share  so  sold,  and  deliver  the  same  to  the 
purchaser  for  his  or  her  security,  for  which  indorsement 
the  sum  of  28.  6d.  and  no  more  shall  be  paid;  and  until 
such  memorial  shall  have  been  made  and  entered  as 
herein  declared,  such  purchaser  or  purchasers  shall  have 
no  part  or  share  of  the  profits  of  the  said  undertaking, 
nor  any  interest  for  such  share  or  shares  paid  to  him, 
her  or  them,  nor  any  vote  or  votes  in  respect  thereof,  as 
a  proprietor  or  proprietors  of  the  said  undertaking  (a)." 

Sect  91  was  equivalent  to  stat.  8  &  9  Vict  c.  16. 
8.  16. 

Sect.  96  provided  for  ascertaining  the  proprietorship 
of  shares  passing  by  marriage,  death,  or  *'  by  any  other 
legal  means  than  by  a  transfer  and  conveyance  thereof, 
duly  made  and  executed  as  hereinbefore  directed.^  The 
provisions  in  this  section  were  nearly  equivalent  to  those 
contained  in  stat.  8  &  9  Vict  c.  16.  88.  18.  and  19. 

(a)  See  stat  8  &  9  Viet  c.  16.  m.  14.,  15. 
VOL.   VI.  2  B  B.    &   B. 
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Cemeteat         Unthank  now  shewed  cause.    The  scheme  of  the 


Conpaijr. 


claoses  as  to  the  transfer  of  shares,  which  formeily  were 
inserted  in  every  special  Act,  and  now  are  contained 
in  The  Companies  Claoses  Consofidation  Act,  1845 
(8  &  9  VicL  c  16.x  ^"«  to  establish  a  system  like  that 
which  prevails  as  to  the  fiinds.  All  transfers  by  the 
acts  of  the  parties  were  to  be  by  a  simple  deed,  trans- 
ferring the  absolnte  legal  interest,  with  the  right  to  vote, 
and  the  liability  to  pay  calls ;  if  the  oligect  is  to  convey 
the  shares  as  a  mortgage  or  in  trost,  that  must  be  carried 
oat  by  a  separate  declaration  of  trost  which  is  not  to 
appear  on  the  register.  This  appears  by  the  proviaions 
that  the  conveyance  is  to  be  kept  by  the  clerk  of  the 
Company ;  it  is  not  intended  that  he  should  keep  deeds 
forming  the  tide  to  other  property.  The  clauses  as  to 
transfer  apply,  not  only  to  sales,  but  to  all  conveyances 
by  act  of  the  parties;  C^Iandy.  NarA  Eastern  RaUwmf 
Ccmpany  (a). 

Zitf  A,  in  support  of  his  rule.  The  Company  are  not 
bound  to  r^ard  trusts,  and  therefore  can  soflfer  no 
prejudice  from  the  form  of  the  deed.  Sect  90  applies 
only  to  sales;  and  the  adoption  of  the  form  of  the 
conveyance  is  only  optional 

Lord  Campbell  C.  J.  It  is  clear  that  the  mandamus 
should  not  be  awarded  unless  it  is  shewn  that  the  deed 
is  of  such  a  description  that  the  Company  aie  bound  to 
register  a  memorial  of  it.  I  think  this  is  a  transfer 
under  sect.  90,  and  not  a  case  of  transmission.     If  then 

(a)  Ante,  p.  277. 
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this  deed  is  such  a  deed  of  transfer  as  tbe  statute  con- 
templates, and  which  the  Company  are  bound  to  register, 
they  are.  also  bound  to  keep  it,  which  would  be  very 
inconvenient  for  all  parties.  Convenience  requires  that 
the  transfer  which  is  to  be  kept  by  the  Company  and 
registered  by  them  should  be  a  simple  conveyance  of 
the  legal  title,  merely  shewing  who  b  shareholder. 
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(WiQHTMAN  J.  was  abscut) 

Eble  J.  I  am  of  the  same  opinion.  This  Act  pro- 
vides in  the  usual  way  for  the  transfer  of  8hare&  I  am 
dear  that  **  transfer"  includes  every  conveyance  by  the 
voluntary  act  of  the  party,  whether  for  money  or  for 
any  other  cause;  and  that  the  Act  contemplates  that 
such  a  transfer  shall  be  by  a  deed  giving  the  Company 
notice  who  goes  out  as  a  shareholder,  who  comes  in,  and 
who  is  in  future  to  be  liable  for  calls.  A  mortgage  is  a 
transfer;  and  the  contents  of  the  deed  effectuating  it 
ought  to  be  what  I  have  stated.  The  subsequent 
section  provides  as  to  transmissions  by  marriage,  death, 
or  *^  by  any  other  legal  means  than  by  a  transfer  and 
conveyance."  That  section  would  apply  to  a  transfer 
by  bankruptcy,  but  excludes  transfers  by  the  intentional 
act  of  the  party.  In  such  cases  no  deed  is  to  be  left, 
but  only  an  affidavit  I  see  nothing  in  the  Act  to  entitle 
the  applicant  to  have  his  mortgage  registered  as  a  mort- 
gage, or  in  any  other  way  than  as  a  transfer. 

Cbompton  J.     We  decided   in   Copeland  v.  North 
Eastern  Railway  Company  {a)  on  the  construction  of 


(a)  Ante,  p^  277. 
2  B  2 
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TheQrzev  P<u>i^  Claoses  Consolidati<m  Act,  1845,  which  ate  in 

GRKcmAL  ^^'"PMg^  ▼ciy  similar  to  the  ckoses  in  this  AcL     I  am 

^^1*1^*^  clearly  of  opinion  that  the  first  provision  in  this  Act 


applies  to  all  cases  where  the  transfer  is  by  the  act  of 
the  parties ;  in  such  cases  it  is  to  be  by  a  deed,  to  be 
left  with  the  cleriE.  The  second  provision  i^yplies  where 
the  transfer  is  by  operation  of  law,  as  on  death,  marriage 
or  bankruptcy.  On  soch  devolutions  an  aflMavit  only 
is  required*  That  being  so,  the  only  remaining  question 
is,  whether  the  deed  in  this  case  is  ^  to  the  like  effect" 
with  the  form  given  in  the  Act  I  do  not  think  it  is  at 
all  like  it.  It  appears  to  contain  no  agreement  to  make 
the  purchaser  liable  to  pay  calls.  It  is  also  a  deed 
embracing  other  property;  and  it  would  not  be  con- 
venient for  the  mortgagee  to  leave  it  with  the  clerk. 
The  Act  did  not  intend  to  cast  upon  the  Company  the 
duty  of  construing  complicated  deeds,  or  of  keeping 
title  deeds  of  property  in  which  they  have  no  concern.  I 
come  therefore  to  the  conclusion  that  this  is  not  a  deed 
to  the  like  effect  with  the  statutable  form,  and  that  the 
Company  were  not  bound  to  keep  and  register  it  I 
believe  the  practice  has  always  been  to  have  simple 
transfers,  and  separate  declarations  of  trust  That 
practice  is  in  conformity  with  our  decision. 

Rule  dischaiged. 
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REGULA  GENERALIS. 

The  following  rule  was  read  in  Court  {Thvrsday^ 
May  8th)  in  this  Term. 

It  is  ordered^  that  in  lieu  of  rule  164  (a)  of  the 
Practice  Rules  of  Hilary  Term^  1853,  the  following  be 
substituted.  Service  of  pleadings,  notices,  summonses, 
orders,  rules  and  other  proceedings,  shall  be  made 
before  seven  o'clock  p.  m.,  except  on  Saturdays^  when  it 
sliall  be  made  before  two  o'clock  p.  m.  If  made  after 
seven  o'clock  p.m.,  on  any  day  except  Saturday^  the 
service  shall  be  deemed  as  made  on  the  following  day. 
And  if  made  after  two  p.m.  on  Saturday^  the  service 
shall  be  deemed  as  made  on  the  following  Monday. 

Campbell  J.  Willes 

John  Jebvis  Fred.  Pollock 

C.  Cresswell  K  H.  Aldebson 

W.  Erle  Samuel  Martin 

Charles  Crompton  6.  Bramwell 
R.  B.  Crowder. 

(a)  I  B,tfB.  xxvi. 
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The  Coart  of  Qaeen*s  Bench  did  not  sit  in  Banc  in 
this  Vacation. 


Fridojft 
Jfa^  9Ui. 


IN  THE  EXCHEQUER  CHAMBER. 

Alexander  Ralli,  Pandia  Theodore  Raixi 
and  SpmiDiON  Mavrojanki  against  Alfred 
Janson. 


Held,  by  tbe     T^HE  following  casc  was  stated  without  pleadings. 
Chtmber,  re.  *^  The  action  was  brought  to  recover  a  total  loss  on 

▼enioff  tbo 

jadgment  of  the  interest  which  attaches  to  the  defendant's  subscrip- 
whcre  memo,  tlons,  of  2502.  each,  to  two  policies  of  insurance,  at  and 
oflhe'iuie       ^™  Calcutta  to  London,  in  respect  of  the  number  of 

species, 

shipped  in 

packages,  are  insured,  and  it  is  not  expressed,  by  distinct  ralnation  or  otherwise,  in  the 

policy,  that  the  packages  are  separately  insured,  the  ordinary  memorandum  exempts  the 

underwriters  from  liability  for  a  total  loss  or  destruction  of  part  onlv  (not  being  general 

arerage),  if  there  be  no  stranding,  though  one  or  more  entire  package  or  packages  be 

entirely  destroyed,  or  otherwise  toUlly  lost,  by  the  specified  perils. 
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bags  of  linseed  hereinaf^W  mentioned  One  of  the  1866. 
policies  was  effected  on  the  6th  October  1851,  and  is  as  balli 
follows."    The  case  then  set  forth  the  policy  at  length.         j^ Jwm. 

It  was  for  3000/.,  from  Cakutta  to  London,  upon  "any 
kind  of  goods  and  merchandizes"  in  "  any  ship  or 
ships"  "valued  at  ."    The  memorandum  as  to 

average  was  as  follows.  «  N.  B.  Com,  fish,  salt,  fruit, 
flour  and  seed  are  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded.  Sugar,  tobacco,  hemp, 
flax,  hides  and  skins  are  warranted  free  from  average 
under  3/.  per  cent,  unless  general,  or  the  ship  be 
stranded.  On  sundries  to  pay  average  as  customary. 
Hides  warranted  free  from  particular  average  loss,  unless 
the  ship  be  stranded,  sunk  or  burnt,  but  to  pay  the 
charges  of  washing  and  dyeing  if  damaged  by  sea  water. 
To  follow  insurance  for  3000/.,  dated  22d  September.'' 
The  policy  contained  stipulations  for  return  of  premiums, 
amongst  others,  "19«.  per  cent  for  interest  in  sugar, 
and  678.  per  cent  for  interest  in  indigo,  lac  dye,  silk 
piece  goods,  hides  and  similar  goods."  There  were  also 
some  warranties  not  material  to  the  question  discussed. 
In  all  other  respects  the  policy  was  in  the  ordinary 
printed  form. 

The  second  policy  was  also  set  out;  it  was  dated  21st 
October,  and  was  for  6000/.  It  was  "to  follow  insurance 
for  300021,  dated  6th  October.""  In  all  other  respecte  it 
was  similar  to  the  first.  The  case  then  proceeded. 
"The  defendant  subscribed  each  of  these  policies  for 
250/.  The  second  policy  was  to  follow  and  succeed  the 
first  policy.  On  the  18th  October  1851,  2225L  had 
been  declared  on  the  first  mentioned  policy  in  respect  of 
goods  to  which  the  present  question  has  no  reference. 
This  left  775/.  still  to  be  declared  on  the  first  policy. 
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On  the  18th  Naoember  1851,  the  following  declaration 
was  endorsed  on  the  first  mentioned  policy. 
Declaration  per  AUan  as  per  previous  policy  £4010 

Declared  thereon  1785 


13th  November  1851. 
per  Mary  R.  C. 


Remainder  to  this  policy  £2225. 
706) 


l^ 


R.C. 

94J                   £1900 

per  Successor 

ILH 

400          ditto        950 

per  Waban           | 

ILM. 

c  2688  bags  linseed   1600 

liiiii^^*'""^"^— "^ 

per  Florida 

R.M. 

1329  rapeseed           600 

per  Commonwealth  R.S.       859  ditto 
Attaching  to  this  policy 


400 
£5450 


775 


£3000 
The  following  declaration  of  interest  was  endorsed  on 
the  second  policy. 
18th  November  1851. 

per  Mary  Sogar    £1900 

per  Successor  Sugar         950 

per  Waban  Linseed   1600 

^r  Florida  Rapeseed  600 

per  Commonwealth      Ditto  400 

Valued  £5450 
See  marks  on  previoua  policy 

Declared  thereon      775 


Remainder  to  this  policy 
18th  November  1851. 


£4675 


T. 
JaN80N. 
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Subsequent  declarations  were  made  on  the  second        1866. 
policy  to  the  full  amount.  Ralu 

In  the  monih  of  Auffust,  1852,  a  return  of  premium  as 
to  the  whole  of  the  3000Z.  and  60002.  was  paid  by  the 
underwriters  to  the  plaintifib,  at  the  rate  of  S7s.  per  cent, 
on  the  ground  of  all  the  interest  declared  being  free  of 
particular  average  (a).  The  linseed,  insured  and  stated 
in  these  valuations  or  declarations,  was  packed  in  2688 
bags,  which  were  shipped  at  Calcutta  for  London.  The 
plaintifis  were  interested  in  the  linseed.  The  ship 
Waban  sailed  from  Calcutta,  with  the  2688  ba^  of 
linseed  on  boards  on  the  5th  day  o{  December  1851,  for 
London.  The  linseed  was  packed  in  separate  bapst  each 
being  of  the  same  size  and  containing  the  same  quantity. 
In  the  course  of  the  voyage  the  ship  met  with  a  hurri- 
cane and  very  heavy  gales  of  wind,  and  was  struck  with 
seas,  from  which  she  sustained  much  damage,  and  sprung 
a  leak,  and  was  in  great  distress.  A  part  of  the  caif^o 
was  thrown  overboard  to  lighten  the  ship ;  and  amongst 
other  goods  so  thrown  over  were  505  bags  of  the  linseed  ^ 
insured  by  the  above  policies.  The  ship  ultimately  bore 
up  for  the  Cape  of  Good  Hope,  and  arrived  there  in  a  very 
damaged  state ;  and  a  laiige  part  of  the  cargo  was  there 
discharged.  Of  the  2688  bags  so  shipped,  1023  bags 
were  in  such  a  state  from  sea  damage  that  a  laige  portion 
of  the  said  linseed  was  thrown  into  the  sea  as  totally 
rotten  and  worthless,  and  the  rest  was  sold  and  only 
realized  a  few  shillings,  and,  if  sent  on  in  the  vessel, 

(a)  By  a  memorandum  on  the  policies,  **  interest  declared  on  sugar**  was 
to  be  free  from  ayerage,  to  return  premium  '*  as  for  indigo  &c.  ;'*  but 
indigo  and  the  other  articles  on  which,  by  the  policy,  there  were  to  be 
returns  were  not  all  free  of  average.  No  reference  was  made  during  the 
argument  to  this  statement,  which  could  not  affect  the  construction  of  the 
policy. 
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1856.  would  have  lost  the  character  of  linseed  before  arrival  in 
jj^j^jj  England.  The  remaining  1160  bags  were  brought  sound 
Jansoic  ^°  England^  and  delivered  to  the  plaintiffi.  The  pro- 
portion payable  by  the  defendant  for  the  general  average 
has  been  paid  by  him  to  the  plaintifis.  No  notice  of 
abandonment  was  ever  given  to  the  defendant  The 
ship  was  not  stranded  during  the  voyage.  The  platntifls 
claim  a  total  loss  upon  each  of  the  1023  bags. 

If  the  Court  shall  be  of  opinion  that  they  are  entitled 
to  a  total  loss,  the  amount  payable  by  the  defendant  will 
be  82.  \2$.  Wd.  on  the  first  policy,  and  26Z.  Is.  upon  the 
second  policy;  and  judgment  is  to  be  s^ed  accordingly 
for  the  plaintifis. 

If  the  Court  should  be  of  opinion  that  the  plaintifis 
are  not  entitled  to  recover  such  total  loss,  judgment  of 
Don  pros  is  to  be  entered  for  the  defendant'' 

This  case  had  been  originally  stated  in  an  action  of 
Rdm  V.  Davis,  between  the  same  plaintifib  and  another 
underwriter  on  the  same  policies.  It  came  on  for  argu- 
ment in  the  Queen's  Bench,  in  Hilary  Term  {January 
17th),  1854;  TamUman  appearing  for  the  plaintiflb, 
and  J.  P.  Wilde  for  the  defendant:  when  the  Court  (a) 
stated  that  the  opinion  commonly  received,  since  Davy 
V.  Milford  {h\  that  an  insurance  on  goods  in  packages 
was  to  be  construed  as  insurance  on  each  package, 
could  not  be  overturned  unless  in  a  court  ofeiroi^and^ 
gave  judgment  for  the  plaintiffs,  recommending  that  the 
case  should  be  turned  into  a  special  verdict  On  the 
passing  of  The  Common  Law  Procedure  Act,  1854» 
the  plaintifib  discontinued  that  action,  and  stated  tlie 
same  case  in  the  present  action.    Judgment  was,  by 


? 


(a)  Lord  ChmpbeU  C.  J.,  Coiendge  and  Wigktnuin  Js. 
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consent,  g^ven  in  the  Queen's  Bench  for  the  pkintifib,       1866. 
without  argument;  and  the  defendant  appealed*  Ralu 

The  case  was  argued  in  the  Exchequer  Chamber  in  Jamsok. 
Michaelmas  Term  1855  (Nooember  15th)  (a),  by  JFUde 
tat  the  appellant,  the  defendant  below,  and  TamSmon 
for  the  respondents,  plaintiflb  below.  The  authorities 
and  arguments  are  so  fully  noticed  in  the  judgment  as 
to  render  any  further  report  unnecessary. 

Cur.  adv.  vuU. 

Jebyis  C.  J.,  in  this  vacation  {May  9th)^  delivered 
judgment. 

This  action  was  upon  two  policies  of  insurance,  upon 
goods  in  respect  of  a  total  loss  of  1023  bags  of  linseed,      /  J 
part  of  a  larger  quantityj  shipped  on  board  Tfa  Waban 
for  a  voyage  from  Calcutta  to  JMidon. 

The  first  policy  was  effected,  on  the  6th  of  October 
1851,  for  30007.,  upon  goods  insured,  by  order  of  the 
plaintifls,  from  Calcutta  to  London^  by  ship  or  ships.  It 
contained  the  usual  memorandum,  by  which,  inter  alia, 
seed  was  "  warranted  free  from  average,  unless  general, 
or  the  ship  be  stranded." 

The  second  policy  was  to  the  like  e£fect,  for  6000£, 
**  to  follow  insurance  for  30007." 

The  linseed,  of  which  that  in  question  formed  part, 
consisted  of  2688  bags  shipped  on  board  the  Waban  for 
the  voyage  insured.  It  was  declared  and  indorsed  upon 
the  first  policy  as  follows,  viz.,  ^^per  Waban  ilm.  | 
c2688  bags  linseed  16007.,"  and  upon  the  second  policy 
as  follows,  <<  per  Waban^  linseed  16007."  The  vessel,  upon 
her  voyage,  met  with  a  hurricane,  in  the  course  of  which 
505  bags  of  the  linseed,  as  to  which  no  question  arises, 

(a)  Before  Jermt  C.  J.,  Pcttoeh  C.  B.,  Cnmder  and  WUU$^l%,t  and  Parke^ 
Plaii,  AUenon  and  Martin  Bs. 
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1856. 


Ralli 
Janbon. 


were  thrown  into  the  sea  to  lighten  the  vessel ;  and  she 
was  ultimately  driven  into  the  Cape  of  Good  HopCi  where 
1023  bags  were  found  to  be  in  such  a  state  from  sea 
damage  that  a  laiige  portion  of  the  linseed  in  them  was 
thrown  into  the  sea  as  rotten  and  worthless,  and  the  rest 
was  sold,  and  only  realized  a  few  shillings,  and,  if  sent 
on  in  the  vessel,  would  have  lost  the  character  of  linseed 
before  arrival  in  England. 

It  is  in  respect  of  those  1023  bags  that  the  question 
arises,  the  remaining  1160  having  been  brought  sound 
to  England^  and  delivered  to  the  plaintiffs. 

The  plaintiffs  below  contend  that  they  are  entitled  to 
recover  in  respect  of  this  loss,  notwithstanding  the  terms 
of  the  memorandum,  on  the  ground  that  this  was  not  in 
its  nature  an  average  but  a  total  loss.  It  was  not  denied 
that,  if  the  linseed  had  been  shipped  in  bulk,  and  an 
equal  or  even  greater  portion  of  it  had  been  lost  in  a 
similar  way,  the  warranty  would  haveexempted  the 
underwriters  from  liability.  This  is  now  too  clear  to 
admit  of  any  serious  doubt  But  it  was  said,  that  the 
fact  that  the  cargo  was  shipped  in  bay  mac}^  ft  difference, 
and  that,  by  reason  of  the  shipment  having  been  in  that 
form,  the  warranty  must  be  held  to  apply,  not  to  the 
whole  cargo  as  in  the  case  of  a  shipment  in  bulk,  but 
to  each  bag  as  being  a  distinct  object  capable  of  sepa« 
rate  msurance  and  valuation,  ancL  that,  as  1023  entire 
bags  had  been  lost,  there  was  a  total  loss  of  each  of 
those  portions  of  the  car^o ;  and  tlie  warranty  against 
particular  average  consequently  inapplicable.  If  this 
j.  proposition  be  sustainable,  that  the  warranty  is  upon 
jl  each  bag  and  not  upon  the  cargo  consisting  of  all  the 
«  bags,  either  upon  the  natural  construction  of  the  memo- 
randum, or  in  any  sense  in  which  it  has  been  construed 
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by  fonner  decisions  binding  upon  US|  the  plaintifis  are       iS5e. 
entitled  to  recover. 


6^ 


Ralli 
As  to  its  natural  constnictioni  there  is  no  ^'fficulty. -^j^J^^ 

The  memorandum  was  introduced  for  the  protection  of 

the  underwriters  against  partial  losses  of  the  subject 

matter  insured.     It  is  framed   in   general   terms,  and 

must  therefore^  according  to  the  well  known  rule  of 

construction,  be  applied  to  the  whole  of  eachsubject 

matter  falling  within  its  terms,  except  such  construction 

be  limited  or  controlled  by  reference  to  other  parts  of 

the  policy.     Thus,  in  the  particular  case  of  seed,  the 

warranty  applies  in  terms  to  all  seed  loaded  on  board 

thevessel,  without  restriction  to  seed  loaded  in  bulk  or 

in  any  oayticular  manner,  unless  it  appear  by  the  terms 

of  the  policy,  as  for  instance  by  separate  valuation,  that 

it  was  intended  to  distinguish  one  portion  of  the  seed 

from  another,  and  to  make  a  separate  insurance  upon^ 

each  portion  as  well  as  a  jomt  one  upon  all.     There  is, 

for  this  purpose,  no  difference  in  point  of  reason  between 

the  total  loss,  by  the  same  perils,  of  part  of  a  cargo 

loaded  in  bulk  and  part  of  the  same  cargo  loaded  in 

bags,  each  being  equally  a  total  loss  of  a  part  but  equally 

a  partial  loss  of  the  whole.     The  fact  of  the  cargo  being 

inbags  only  renders  it  more  practicable  to  value  and    \^    14/^^^ 

insure  each  bag-full  separately :  but,  in  the  absence  of  a 

separate  valuation,  or  other  similar  expression^  to  indicate 

an  intention  to  insure  each  package  severally  as  well  as 

the  whole  jointly,  it  does  not  of  itself  shew  that  the 

policy,  which  is  in  terms  upon  the  whole>  was  intended  i 

to  apply  severally  to  each  particular  bag,  any  more  than 

It  would   apply  to  each  separate    particle  of  a  cargo 

loadeci  in  i)ulk.  I 

If  Ib^  case  were  free  of  authority,  therefore,  we  should 
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have  felt  no  dtffieal^  in  holding  that  the  memorandum 
"^  applies  to  the  whole  of  each  species  of  which  the 
cargo  consists,  whether  in  bulk  or  in  packages,  unless 
the  packages  be  separately  valued  or  otherwise  separately 
insured,  which,  in  the  present  case,  they  are  not  The 
'jplaintifiB  below,  however,  insist  that  it  has  been  eatab- 
jlished  by  authority,  and  is  settled  law  in  this  country, 
that,  if  a  cargo  of  perishable  goods,  warranted  free  of 
particular  average,  be  made  up  of  several  packages,  each 
capable  of  a  dbdnct  valuation,  and  any  one  package  of 
these  be  entirely  lost,  there  is  a  total  loss  of  such  package, 
for  whic^.ihejanderwriters  ge  liable,  notwithstanding 
the  warranty,  and  though  all  the  rest  of  the  cargo  arrive 
in  safety. 

We  proceed  to  conader  the  authorities  which  are  said 
to  establish  thb  proportion. 

In  Leuns  v.  Bucher  (a)  the  sugar  was  waxranted  free 
from  average  under  5  per  cent  It  was  shipped  in  hogs- 
heads, and  valued  at  30/.  per  hogshead,  the  clayed  sugars, 
and  207.  per  hogshead  the  muscovado  sugars,  and  it  was 
damaged  to  the  extent  of  more  than  5  per  cent  The 
passage  in  the  judgment  of  the  Court,  relied  upon  by  the 
plaintifis,  related  only  to  the  question  whether,  upon  a 
total  loss  of  ten  hogsheads,  separately  valued,  the  value  in 
the  policy  was  to  be  taken  as  the  amount  to  be  paid,  or 
whether  regard  was  to  be  had  to  the  price  for  which  the 
rest  of  the  cargo  might  be  sold.  From  the  very  nature 
of  the  case,  therefore.  Lord  Mansfield  could  not  have 
intended  to  express  an  opinion  that  the  loss  of  ten 
hogsheads  only,  not  separately  valued,  and  without  any 
thing  in  the  policy  to  indicate  that  they  were  meant  to 
be  separately  insured,  would  fall  upon  the  underwriters. 

(a)  2  Bmrr.  1167. 


T. 

Janson. 
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The  case  of  Leans  y.  Rucher  (a)  turned  entirely  upon  1866. 
the  principle  by  which  the  amount  payable  by  the  B,Ahn 
underwriters  was  to  be  ascertained ;  and  the  case  has  no 
bearing  upon  the  present  question. 

The  case  of  Davy  y.  Mlfard  (E.  1812)  (&),  which  was 
principally  relied  upon  by  the  plaintiffs  below,  has  been 
much  misunderstood.  It  was  an  insurance  at  and  from 
London  to  Exeter,  upon  flax  ^*  waminted  free  of  particular^ 
average.^  The  flax  was  packed  in  twpnty  f<y^7f  neparate 
mats,  weighing  in  all  between^S  and  6  tons.  The  vessel 
was  wrecked  off  Rye,  about  half  a  mile  from  the  shore; 
part  of  the  flax  floated  on  shore  in  a  loose  state  out  of 
its  packages,  and  was  mixed  with  a  little  .sand,  and 
injured;  and  other  part  of  it  was  afterwards  gotten  out 
of  the  bottom  of  the  sunken  vessel,  at  different  times, 
and  was  brought  on  shore.  The  whole^  quantity  saved 
was  about  a  ton,  making  more  than  one  sixth  of  the 
whole.  No  entire  package  came  on  shore.  What  did 
come  on  shore  was  loose  and  wet;  and,  as  flax  was  a 
perishable  commodity,  it  was  necessary  to  sell  it;  and 
it  was  accordingly  sold  on  the  spot,  and  realized  net 
2|  per  cent  upon  the  sum  at  which  the  whole  was 
valued.  No  notice  of  abandonment  was  given.  It  does 
not  appear  from  the  report  that  any  one  of  the  mats 
of  flax  was  entirely  lost.  Under  these  circumstances 
the  plaintiff  sought  to  recover  as  for  a  total  loss  of  all, 
whilst  the  defendant  insisted  upon  there  having  been 
no  notice  of  abandonment,  and  also  upon  the  warranty 
against  particular  average.  The  point  actually  decided 
in  Davy  v.  Ji£lford{b)  is  expressed  with  tolerable 
correctness    in    the   marginal    note   as    follows:    that 

(a)  2  Sum  1 167.  (6)  16  Eatt,  669. 
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1856.        '^upoD  a  policy  of  insurance  on  flax,  valued  at  so  mucb, 

H^Lu        ^^^  warranted  free  of  particular  average,  if  the  vessel 

Janson.       ^  wrecked,  and  the  assured  do  not  abandon,  but  labours 

to  save  the  cargo,  and  in  fact  saves  a  part  (1-1 6th), 

though  much  damaged,  they  are  entitled  to  recover  as 

for  a  total  loss  of  that  part  which  was  in  fact  totally  lost, 

but  not  for  the  rest  which  was  saved  to  them  in  specie, 

though  deteriorated."  That  this  note  correctly  expresses 

the  opinion  of  the  Court,  and  that  their  decision  in  no 

respect  turned  upon  the  fact  of  the  flax  having  been 

shipped  in  separate  mats,  distinctly  appears  from  the 

language  of  the  judgment  (a),  viz.,  ^^  no  case  has  been 

cited  to  shew  that  where  the  least  particle  of  the  thing 

insured  subsists  in  specie,  though  the  greater  part  is 

actually  destroyed,  the  assured  shall  be  precluded  from 

recovering  the  value  of  that  which  was  in  fact  totally 

lost"  And,  again,  '^  the  plainti£&  are  entitled  to  recover, 

as  for  a  total  loss,  the  value  of  that  part  which  was  in  fact 

totally  lost;  and  that  they  are  not  entitled  to  recover  for 

that  part  which  was  not  totally  lost,  but  still  continued 

to  subsist  in  specie,  though  deteriorated  in  value."   This 

judgment  was  in  truth  a  mere  application  of  what  Lord 

Ettenborough  had  stated  to  be  his  opinion  in  the  course 

of  the  ai);ument  (page  563),  viz.,  '^  that  the  policy  was 

to  be  construed  divid  ;  that  is,  that  as  to  the  part  which 

was  not  saved  from  the  wreck,  there  was  a  total  loss ; 

and  as  to  that  which  was  saved,  but  damaged,  it  was  a 

partial  loss.''     Far  from  holding  that  the  fact  of  the  flax 

being  packed  in  separate  mats  was  important,  the  Court 

decided  that  in  respect  of  all  the  flax  that  was  lost  the 

plaintiffs  were  entitled   to  recover,  without  expressing 

(a)  ]5£<u#,  566. 
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any  r^rd  to  whether  that  which  was  saved  formed  part  1856. 
of  the  same  package  or  packages  with  all  or  a  portion  rIZu 
of  that  which  was  lost  This  latter  question  would  j^JioN. 
obviously  have  been  material  if  the  insurance,  though 
in  terms  general  '<  upon  flax,"  had  been  treated  by  the 
Court  as  in  effect  several  upon  each  separate  mat ; 
because  some  of  that  which  was  lost  must  have  formed 
a  portion  of  the  same  mats  with  portions  pf  the  one  ton 
which  was  saved ;  and,  if  the  insurance  had  been  upon 
each  separate  mat,  then,  inasmuch  as  portions  of  some 
if  not  all  of  the  mats  were  saved,  the  plaintifis  could  not 
have  been  held  entitled  to  recover  in  respect  of  all  the 
flax  that  was  lost  The  Court,  therefore,  in  construing 
the  policy  **  diviii,'*  did  so,  not  as  to  each  separate 
package,  but  as  to  each  portion  of  the  cargo,  considered 
as  one  entire  bulk  of  flax;  and  their  decision  was 
intended  to  be,  and  was,  that  the  warranty  **free  of 
particular  average"  did  not  extend  to  the  case  of  total 
loss  of  a  part  of  the  subject  matter  insured,  which  had 
sunk  to  the  bottom  of  the  sea,  and  thereby  ceased  to 
exist;  a  proposition  which,  as  applicable  to  the  case  of 
a  shipment  in  bulk,  is  admitted  not  to  be  muntainable, 
and  is  in  direct  variance  with  the  later  decisions  to  be 
presently  mentioned,  and  with  which  we  agree. 

In  Hedburg  v.  Pearson  (in  1816)  (a)  the  insurance  was 
<^on  hogsheads  of  sugar*'  warranted  free  of  particular 
average ;  and  all  but  a  small  portion  of  the  sugar  in  each 
of  the  hogsheads  was  washed  out  and  entirely  lost,  the 
part  saved  amounting  to  only  3  per  cent,  upon  the 
whole  cargo;  and  the  Court  held  that  the  loss  was 
within  the  warranty,  and  the  assured  were  not  entitled 

(a)  7  TdmmU  154 ;  5.  a  2  MuhkaO^  432. 
VOL.   VI.  2   F  E.   &   B. 
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1856.  to  recover.  The  Court  are  reported  in  7  Taunton  to 
^^[;^  have  said,  that  m  Davy  v.  MUfard  (a)  there  vm  a  clear 
Janson.  ^^^^  ^^  ^  taken ;  for  same  of  the  bundles  ofJUix  never 
came  ashore.  With  respect  to  this  supposed  distinction 
between  the  two  cases,  it  is  not  founded  upon  any  fact 
stated  in  the  report  of  Damf  v.  MUfard  (a).  It  does  not 
appear  that  the  flax  which  came  on  shore  belonged  to 
any  particular  bundle  or  bundles;  and,  from  its  quantity, 
it  must  have  consisted  of  parts  of  several,  if  not  all,  the 
mats.  Further,  the  plaintifiis  in  that  case,  as  already 
observed,  recovered  not  in  respect  of  one  or  more  mats, 
no  part  of  which  came  ashore,  but  for  all  the  flax  that 
did  not  come  ashore,  without  regard  to  whether  it  formed 
a  portion  of  the  same  mat  or  mats  with  that  which  was 
saved.  According  to  the  report  of  Hedberg  v.  Pearson, 
in  2  MarshaU,  433,  Gibbs  C.  J.  said,  <<  The  case  of 
Davy  V.  MUfard  {a)  difiers  from  the  present;  because 
here^  each  hogshead  had  some  sugar  saved  in  it,  though 
but  little.  If  any  of  the  hogsheads  had  been  entirely 
lost,  it  would  have  been  a  total  loss  as  to  them ;  but  as 
it  is,  I  do  not  see  where  we  could  stop,  or  how  draw 
the  line.''  This  dictum  of  the  Lord  Chief  Justice  is 
the  only  distinct  trace  we  find  in  the  reports  of  any 
distinction  supposed  between  the  eflect  of  the  warranty 
against  particular  average  as  to  a  oaif;o  in  bulk,  and  as 
to  a  cargo  of  the  same  commodity  in  separate  packages 
not  separately  valued.  It  was  only  a  statement  of  what 
Gilibs  C.  J.  supposed  to  have  been  decided  by  the 
Court  of  Queen's  Bench  in  the  case  of  Davy  v. 
MUfard  (a) ;  and,  as  it  was  founded  upon  a  misappre- 
hension of  that  case,  it  is  not  entitled  to  the  respect 

(a)  15i?a«f,559. 
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which  an  independent  opinion,  though  eztra-jadicial,       1856. 
might  have  commanded.  Ralu 

In  Cohgan  ▼•  The  London  Agntrance  Company  (JiL  Janbon. 
1816)  (a),  585  bushels,  being  part  of  a  cargo  of  wheat  in« 
sured  under  the  description  of  **  3224  bushek  of  wheat,** 
with  a  warranty  against  average  unless  general,  were  so 
damaged  by  sea  water  that  they  were,  by  order  of  magb- 
trates  for  the  sake  of  the  public  health,  thrown  overboard 
and  lost  It  was  argued  on  behalf  of  the  plaintiff  that  here, 
at  all  events,  was  a  total  loss  of  part,  for  which  he  was 
entitled  to  recover;  to  which  it  was  answered  for  the  under- 
writers, *^  is  not  this  rather  a  partial  loss  of  the  whole  than 
a  total  loss  of  a  part?**  (which  might  have  been  better 
put  thus:  **is  not  a  total  loss  of  part,  ex  vi  terminorum, 
a  partial  loss  of  the  whole  ?")•  It  became  unnecessary 
to  decide  the  question,  the  plaintiff  having  been  held 
entitled  to  recover  upon  other  grounds  as  for  a  total  loss 
of  the  whole  cargo;  and  no  opinion  was  expressed  upon 
it  by  Lord  EUenborough  or  BayUy  J. :  but  Abbott  J. 
said  that  he  strongly  inclined  to  the  conclusion  that  this 
was  ^'a  total  loss  of  part;"  and  HoiroydS.  stated  the 
inclination  of  his  opinion  to  be  that,  *' after  part  of  the 
whole  caif^o  was  thrown  overboard,  there  was  a  total 
loss  by  perils  of  the  seas  of  that  part"  Assuming  that 
those  learned  Judges  meant  to  say,  not  only  that  there 
was  a  total  loss  by  perils  of  the  seas  within  the  meaning 
of  the  policy,  notwithstanding  the  actual  existence  of 
the  com,  though  in  the  form  of  a  nuisance  at  the  time 
it  was  thrown  overboard  (as  to  the  correctness  of  which 
no  doubt  can  now  be  entertained),  but  also  that  the 
value  of  such  part  might  be  recovered,  notwithstanding 

(a)  6  At  ^  S.  447. 
2  p  2 
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18.'j6.  the  warranty  against  particular  average,  their  opinion 
R^in  was  to  the  same  effect  as  Davy  v.  Milfard(a\  namely, 
Janson.  ^^^^  ^^®  warranty  does  not  include  the  case  of  a  total 
loss  of  part,  involving  the  total  destruction  of  that  part 
by  its  sinking  to  the  bottom  of  the  sea.  The  case  itself 
was  one  of  shipment  in  bulk :  and,  though  the  com  was 
described  as  '^  3224  bushels  of  wheat,"  that  was  a  mere 
description  of  the  quantity  of  the  bulk,  and  had  not  the 
effect  of  making  the  insurance  distributive  as  to  each 
bushel.  The  opinions  of  the  two  learned  Judges  in 
that  case  do  not  point  to  the  existence  of  any  distinction 
between  shipment  in  bulk  and  in  packages.  They  stand 
upon  the  same  ground  as  Davy  v.  Milford(a). 

In  Hilb  V.  TTie  London  Assurance  Corporation  (M. 
1839)  (&)  the  insurance  was  upon  wheat  valued  at  1600il, 
and  warranted  free  from  average  except  general,  or  the 
ship  should  be  stranded.  The  wheat  was  shipped  in  bulk ; 
and  during  bad  weather,  which  caused  the  vessel  to 
make  water  and  rendered  the  use  of  the  pumps  neces- 
sary, 75/.  worth  of  the  wheat  was  pumped  out  with  the 
water,  and  wholly  lost.  The  Court  of  £xchequer  held 
that  the  underwriters  were  protected  from  liability  by  the 
warranty.  In  the  report  of  this  case  in  Meeson  jr  fVebby, 
Lord  Abinger  is  made  to  give  an  account  of  Davy  v.  Mil- 
ford  (a)  wholly  at  variance  with  the  facts  of  that  case,  but 
which  answers  to  Lewis  v.  Mucker  (c)  (not,  as  suggested  by 
Mr.  Phillips  in  his  very  able  work  2  Phillips  On  Insurance, 
459.  w.  2,  to  Hedburg  v.  Pearson  (d)).  The  case  referred  to 
by  Lord  Abinger  was  one  in  which  '^  each  hogshead  was 
separately  valued  and  insured ;  and  therefore  a  loss  of  one 
was  properly  held  to  be  a  total  loss  of  that  hogshead.** 

(a)  15  Eawt,  559.  (6)  5  AT.  ^  If.  569. 

(c)  2  Burr,  1167.  (rf)  7  3\i«i^  154. 
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This  identifies  the  case  of  which  Lord  Abinger  was  i856. 
speaking  as  Lewis  v.  Rucker(a\  in  which  there  was  a  vlalli 
separate  valuation  of  each  hogshead,  whilst  in  Hedbarg  j^^^on. 
▼.  Pearson  (i)  the  insurance  was  upon  "  hogsheads  of 
sugar/'  generally,  without  any  separate  valuation  of  each 
hogshead*  That  Letois  v.  Rucher  (a)  was  the  case 
referred  to  by  Lord  Abinger  appears  still  more  clearly 
upon  reference  to  the  contemporaneous  report  of  Hilh 
V.  The  London  Assurance  Corporation  (c),  where  Lord 
Abinger  is  reported  as  having  referred  to  the  case  in 
Burroufs  Reports,  and  not  to  that  of  Davg  v.  Milford{d). 
This  correction  makes  the  judgment  consistent,  so  far  as 
it  touches  the  question  whether  shipment  in  packages 
makes  any  difference  in  the  liability  of  the  underwriter. 
The  following  passage  in  the  judgment,  as  reported  in 
6  M,  Sf  W,y  is  material,  viz. :  *'  where  the  insurance  is 
upon  each  package  separately''  (not  merely  where  the 
cargo  is  shipped  in  packages,  but  *^  where  the  insurance^ 
as  in  Ztftotf  v.  Rucher  (a),  '*  is  upon  each  pachage  sepa- 
ratefy/*)y  ^*  it  is  to  be  treated  as  a  total  loss  upon  each 
package  lost;  but  when  it  is  an  insurance  upon  the 
bulk,  unless  the  loss  exceed  a  certain  value  upon  the 
particular  article,  there  is  no  average  loss ;  and  there 
cannot  in  such  a  case  be  any  total  loss  of  a  portion  only 
of  the  cargo.**  This  judgment  of  the  Court  of  Exchequer 
lends  no  countenance  to  the  doctrine  asserted  by  the 
plaintifis,  that  the  entire  loss  of  a  part  of  a  cargo  of  the 
same  description  of  goods  may  be  partial  or  total, 
according  to  whether  the  cargo  was  shipped  in  bulk 
or  in  separate  packages ;  and,  if  the  latter,  whether  the 
amount  lost  consisted  of  part  only  of  each  and  every, 

(•)  2  Burr.  1167.  (b)  7  Taunt,  164. 

(e)  9  L,  /.  //.  5*.  Exek.  27.  (d)  15  East,  559. 
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1856.       some  or  one^  or  of  the  whole,  of  one  or  more  of  such 

RAI.U       packages. 

JaJtom.  ^°  Navone  v.  Haddon  {H.  I860)  (a)  the  insurance 

was  upon  81  bales  of  waste  silk,  valued  at  2245^, 
and  warranted  free  of  particular  average  unless  the 
ship  should  be  stranded,  upon  a  voyage  from  Crenoa 
to  Leghorn^  and  thence  to  LwerpooL  The  vessel  was 
forced  by  stress  of  weather  to  put  into  Gibraltar  to 
repair ;  and  some  of  the  bales  of  silk  were  found  to  be 
so  damaged  by  the  sea  water  that  the  master,  in  the 
exercise  of  a  reasonable  discretion,  such  as  a  prudent 
owner  uninsured  would  have  exercised,  sold  them  on 
the  spot  They  might,  however,  at  a  reasonable  expenoe, 
have  been  put  in  a  condition  to  be  brought  to  Liverpool 
in  another  vessel.  The  Lord  Chief  Justice  (Lord 
Truro),  in  giving  judgment,  said  that  **  no  one  of  the 
bales  was  so  damaged  as  to  make  the  whole  contents 
useless  for  any  mercantile  purpose.  There  was,  therefore, 
no  entire  loss  of  any  one  bale.**  And,  again,  ^'  the  facts 
found,  are,  that  the  silk  in  question  was  only  partially 
damaged,  that  no  one  package  was  so  injured  as  in  the 
result  to  lead  to  its  entire  destruction,  but  that  the  whole 
might  have  been  sent  forward,  as  silk,  in  a  reasonable 
time,  and  at  a  reasonable  expence."  These  expressions 
are  relied  upon  to  shew  that,  in  Lord  Tntro^s  opinion, 
if  any  one  bale  had  been  wholly  destroyed,  the  assured 
might  have  recovered  (b).  We  do  not  however  under- 
stand them  in  that  sense ;  the  Lord  Chief  Justice  was 
speaking  with  reference  to  the  facts  before  him,  and 
used  the  ftct  that  no  one  package  was  entirely  destroyed 

(<i)  9  Com.  B.  30. 

(i)  III  the  coone  of  the  ■rgnment  in  the  cue  m  the  text,  Wilde  pro- 
duced the  policy  in  Navome  y.  Haddon,  hy  which  it  appeared  that  each  bale 
was  leparately  falued.    Thii  hd  n  not  noticed  in  the  report  of  that  caie. 
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to  shew  that  not  only  was  the  plaintiff  not  entitled  to  1856. 
recover,  but  that  there  was  nothing  to  raise  any  serious  kaua 
question  of  liability,  such  as  the  present  discussion  shews  j^JioN. 
might  have  arisen  if  any  one  of  the  bales  of  silk  had 
been  wholly  destroyed.  It  has  also  been  said  that,  in 
the  course  of  the  argument  in  Navone  ▼•  Haddan  (a), 
Cresiwell  J.  recognised  Daoy  ▼.  MUford  (Jb)  as  good 
law.  This  however  was  erroneous,  because  the  learned 
Judge  cited  Davy  y.  MUford  (ft)  as  an  authority  only 
to  riiew  that  the  phuntiff,  in  Nanane  v.  Haddonia%  could 
not  recover  in  respect  of  what  was  saved  in  specie  though 
deteriorated,  as  to  which  point  the  decision  in  Davy  v. 
MUfbrd  (b)  has  not  been  questioned.  The  same  remark 
applies  to  the  citation  of  Davy  v.  MUford  (ft)  by  Dam-- 
fier  J.,  in  GlemdeY,  JTu  London  Assurance  Company  {p\ 
for  the  purpose  of  shewing  that  the  warranty  against  par- 
ticular average  exempted  the  underwriters  from  liability 
in  respect  of  a  caigo  of  rice  so  damaged  that  it  did  not 
produce  sufficient  to  pay  the  freight 

Mr.  Steoemft  work  On  Average  was  also  referred  to  by 
the  pliuntiff  below :  but,  so  fieur  as  it  can  be  considered  an 
authority*  it  is  agidnst  the  existence  of  any  distinction  for 
this  purpose  between  a  shipment  in  bulk  and  a  shipment 
in  separate  packages.  At  pages  224  and  225  (5th  ed.)  the 
author  states  it  to  have  been  the  practice  to  insert  in  the 
policy  an  express  danse  **  to  pay  average  on  each  pack- 
age," <<  as  if  separate  interests,  separately  insured,''  or  **  to 
pay  average  on  each  ten,  fifteen,  twenty  hogsheads,  (as 
the  agreement  may  be,)  succeeding  numbers  as  i^  &a  ;** 
and  he  proceeds  to  say,  ^*  it  is  now,  indeed,  considered  so 
much  agreeable  to  usage,  where  goods  are  insured  direct 

(a)  9  Cbm.  B.  30.  (i)  15  Batt,  669. 

(e)  a  Hf.  |r  5.  371.  376. 
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1 856.        ^^  the  place  of  growth  or  manufiMStare,  that  if  the  dauaes, 
B,ALLi       *  to  pay  average  on  each  species'  of  produce,  or  *  on  each 
Janson.      pacl^age'  of  manufactured  goods  are  not  inserted,  yet  a 
liberal  construction  is  put  upon  the  omission,  and  the 
policy  is  acted  on  as  if  they  were.     The  reason  is  this, — 
that  no  objection  would  have  been  made  to  it  when  the 
insurance  was  effected,  and,  in  consequence,  it  is  con- 
sidered in  practice,  as  a  mere  verbal  omission  of  the 
broker,  and,  treated  as  such : — agreeably  to  the  opinion 
otMaffens**  (74), "  who  says,—  *in  an  insurance  made  gene- 
rally  on  goods,  each  different  parcel  or  kind  ofgoods  ought 
lolSecTOsidered  by  itself/  *'  This  statement  of  the  author 
-sfa^ws^^t  it  was  the  practice  in  certain  cases  only  to 
»       insert  express  words  to  bind  the  underwriters  to  pay  in 
respect  of  each  package,  and  that  their  omission  was  in 
such  cases  only,  not  universally,  treated  as  a  mistake, 
and  the  policy  acted  upon  as  if  it  had  contained  them. 
So  far  indeed  is  the  author  from  suggesting  that  the 
policy  without  such  words  would  in  point  of  law  bind 
the  underwriters  as  to  each  package,  that  in  the  note  to 
page  224  he  states  a  doubt  of  Magens,  **  if  101  chests 
of  goods  be  insured  and  three  chests  be  totally  damaged, 
so  as  to  be  worth  nothing,  whether  the  loss  can  be 
claimed  of  the  underwriters,'*  and   goes   on    to   say, 
'*  Strictly  speaking  it  cannot,  and  it  is  to  obviate  this 
difficulty  that  the  above  clauses   are   by  his   recom- 
mendation introduced  into  the  policy.*'     So  that  the 
opinion  of  the  author  is  against  the  claim  of  the  plaintiffs 
below  founded  upon  the  shipment  having  been  in  bags, 
in  the  absence  of  an  express  separate  insurance  of  each 
bag.     At  page  233,  however,  he  states  two  points  to  be 
settled,  viz. :  **  That  when  goods  are  warranted  free  of 
average,  the  underwriters  are  liable  to  pay  a  total  loss  of 
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a  part,  or  a  partial  lofls  of  the  whole,  if  part  of  the  thing  1856. 
insured  go  in  bulk  to  the  bottom  of  the  sea:  or,  if  it  be  r^lu 
rendered  totally  worthless,  though  it  subsist  in  specie,  jj^^sov. 
and, — ^that  (with  the  same  warranty,)  they  are  not  liable  to 
pay  a  partial  loss,  though  it  be  in  feet  a  total  loss  of  a 
part,  if  that  loss  be  the  consequence  of  sea-damage." 
For  the  first  of  these  points,  he  refers  only  to  the  case  of 
Deny  v.  MUford  (a);  and  it  is  remarkable  that  in  this 
part  of  the  work  he  is  speaking  without  reference  to 
any  distinction  between  a  shipment  in  bulk  or  in  pack- 
ages. At  page  237,  the  same  author  says  that,  *<  where 
there  is  a  total  loss  of  a  part  in  bulk,  whether  it  goes  to 
the  bottom  of  the  sea  by  accident,  or  whether  by  being 
rendered  worthless  it  is  thrown  into  the  sea,  or  remain 
on  land,  the  underwriters  are  liable ;  though  the  article 
be  insured  *  free  of  particular  average/  **  The  authorities 
referred  to  for  this  position  are,  the  judgments  of  Lord 
Ahanley  in  Dyson  v.  Rowcroft  {b)  and  of  Lord  EUen- 
borough  and  Abbott  J.  in  Cologan  v.  The  London  Assu- 
rance Company  {e).  In  both  those  cases,  however,  the 
goods  were,  for  aught  that  appears,  shipped  in  bulk,  and 
the  loss  was  held  to  be  total  of  the  entire  cargo ;  and 
both  Lord  AhanUy  and  Lord  EUenborough  confined 
their  judgments  to  that  view  of  the  case ;  whilst  the 
extrajudicial  dictum  oi  Abbott  J.,  as  already  observed, 
was  to  the  same  effect  as  Davy  v.  Milford(a).  This 
statement  of  Mr.  Stevens  upon  this  point,  therefore, 
must  stand  or  fall  with  that  case. 

There  remains  to  be  noticed  the  learned  work  of  Mr. 
Amauld,  in  which  (page  1038)  the  law  is  laid  down  as  con- 
tended for  by  the  plaintifis  below;  but,  whilst  we  fully 

(a)  15  Ba$t,  659.  (6)  3  P.  4*  P.  474. 

(e)  5  AT.  4-  5.  447. 


T. 

Janbon. 
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1856.  recognise  the  merit  of  that  work  as  a  compilation,  we 
J][^21i  cannot  treat  it  as  establishing  a  proposition  not  borne 
ont  by  the  authorities  refeired  to  by  the  learned  author, 
all  of  which  we  have  examined  for  ourseWes. 

It  appears,  upon  this  review  of  the  authorities,  that  the 
judgment  in  Demy  v.  MUford{d)  did  not  proceed  upon  the 
&ct  of  the  goods  having  been  shipped  in  packages,  and, 
indeed,  that  it  could  not  be  sustained  upon  that  ground. 
It  was  not  put  upon  the  ground  that  the  flax  saved 
could  not  have  been  brought  in  the  state  of  flax  to  its 
desdnation,  because,  in  that  case,  the  plainti£P  ought  to 
have  recovered  for  a  total  loss,  with  benefit  of  salvage 
to  the  underwriters.  It  is  at  variance  with  the  plain 
meaning  of  the  memorandum,  and  with  numerous 
authorities  from  which  attempts  have  been  made  to 
distinguish  it  (amongst  others  HSU  v.  The  London 
Msurance  Company  (b)):  and  so  &r  as  the  judgment  was 
against  the  underwriters  it  must  now  be  considered  as 
overruled.  The  same  of  the  dicta  of  Abbott  J.  and 
HolroydJ.  in  Cologan  v.  The  London  Assurance  Com- 
pany (c).  The  same  of  the  dictum  of  Gibbs  C.J.  in 
Medburg  v.  Pearson  (d),  which  arose  from  a  misappre- 
hension of  Davy  v.  Milford  (a).  The  citations  of  Davy 
V.  MUford{a)  by  Dampier  J.  in  Glenme  v.  The  London 
Assurance  Company  (e),  and  by  CressweU  J.  in  Navone 
V.  Haddon  (;),  were  for  the  purpose  of  shewing  that  the 
plaintifis  in  those  cases  could  not  recover  in  respect  of 
what  remained  in  specie,  and  they  add  nothing  to  its 
supposed  authority  as  to  the  right  to  recover  for  the 
part  that  was  lost     The  supposed  reference  to  Davy 

(a)  16  Boat,  569.  (6)  6  i#.  ^  fF.  6€9. 

(c)  2  Af.  4-  &  447.  (d)  7  TommL  164. 

(0  2  i#.  4-  5.  371.  {g)  9  C.  B.  30. 
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V.  Milfard  (a)  by  Lord  Abinger  in  HUU  Y.  The  London  1856. 
Assurance  Company  (ft)  appears  to  have  been  a  mistake  h^^ 
of  the  reporter.  jj;^^ 

These  remarks  upon  the  cases  cited  dispose  also  of  the 
statements  in  the  text  books  founded  upon  them ;  and  it 
appears  in  the  result  that  there  is  no  authority  binding 
us  to  construe  the  memorandum  in  any  sense  different 
finom  the  ordinary  meaning  of  the  words. 

We  have  looked  into  the  works  of  foreign  writers,  to 
ascertain  whether  there  was  any  thing  in  the  general 
maritime  law  to  guide  us  in  our  judgment 

In  VaUny  Commentaire  sur  VOrdonnance  de  la  Marine 
du  mois  dAout  168l»  liv.  iiL  tit  vi.,  des  Assurances,  art 
47»  (voL  2.  p.  lis.) and  E'merigon,  Traite  Des  Assurances, 
chapitre  12,  sections  45, 46  (2d  volume  of  the  edition  by 
BouUxy-Paty,  pages  8  to  20),  the  history  and  effect  of  the 
warranty  ''free  of  particular  average"  are  stated  and  dis- 
cussed. It  appears  that  a  similar  clause  was  in  use  in  Italy 
as  early  as  the  16th  century,  and  that  it  was  confined  in 
construction,  by  the  Italian  lawyers,  to  cases  of  trifling 
and  inconsiderable  jettison,  or  damage  in  usual  and  ordi- 
nary events.  VaUn,  in  his  commentary,  objects  to  the 
general  introduction  of  such  a  clause  on  the  ground  of 
its  tendency  to  abuse,  because  of  giving  the  captain  an 
interest  in  the  destruction  of  the  vessel  by  stranding ;  and 
that  notion,  at  one  time,  prevailed  to  such  an  extent  that 
the  Court  of  Admiralty  at  Marseilles,  in  1718,  exceeded 
its  jurisdiction  so  far  as  to  make  an  ordonnance  (shortly 
afterwards  annulled  by  the  Parliament  of  Aix)  prohibiting 
the  introduction  of  the  clause  into  policies  under  a  heavy 
penalty.  The  opposite  view,  however,  ultimately  pre- 
vailed.   Potfuer  {Du  Contrat  d Assurance,  no.  163),  E^me- 

(a)  15  Ba9t,  659.  (»)  5  M.  ^  W.  669. 
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1856. 


Ralu 

T. 

Janbqn. 


riffon  (ubisuprd\ toid  Bcvlay^Patym  his  commentary  on 
Emerigan  (2  E'mSrigan  14),  shew  it  to  have  been  settled 
in  France^  long  before  the  Code  de  Commerce  fsee 
8.  409.x  ^^^  the  clause  ^'free  from  average"  was  valid, 
and  exempted  the  anderwriters  from  all  average  loss, 
whether  general  or  particular,  except  in  cases  of  total 
loss  of  the  whole,  either  actual  or  constructive.  We  find 
no  trace,  throughout  the  discussions  of  the  subject  by 
those  great  lawyers,  of  a  distinction  as  to  the  mode  in 
which  the  cargo  is  packed.  The  diversities  of  opinion 
expressed  by  them  relate  to  the  validity  of  the  clause, 
and  the  extent  and  character  of  the  loss  which  should 
be  considered  as  falling  within  its  terms,  and  not,  in  any 
respect,  to  the  circumstance  of  shipment  in  bulk  or  in 
packages.  Indeed,  in  one  of  the  cases  (a)  reported  by 
JB^meh^on,  chapter  12,  section  46  (2  E'meriffon,  by  Boulay- 
Paty^  18),  the  cargo  consisted  of  soap  in  boxes,  and  the 
assured  were  held  not  to  be  entitled  to  recover  in  respect 
of  a  jettison  (in  the  nature  of  general  average)  of 
200  boxes.  Under  the  circumstances  of  that  case,  the 
assured  in  an  English  policy,  with  the  ordinary  memo- 
randum, would  have  been  entitled  to  recover,  either  on 
the  ground  that  it  was  a  general  average  loss  or  that  the 
ship  was  stranded.  That,  however,  would  only  be  in 
consequence  of  the  express  exceptions  of  general  average 
and  stranding  in  the  English  form ;  and  the  case  is  in 
point  to  shew  that  the  clause  '^free  of  average"  was 
considered  hj  Emerigon  to  apply  to  the  whole  caigo, 
though  shipped  in  separate  packages. 

In  America  the  point  has  been  much  considered :  and  it 
appears,  from  the  authorities  cited  in  argument  (&),  to  be 

(a)  The  case  of  U  Fnret,  2  E'mM^oH,  18. 

(6)  The  authorities  cited  were  those  collected  in  PhiOipt  On  Imturtuue, 
1.  1773,  ▼ol.  2.  p.  459.  3d  edit. 
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there  held  that  the  form  of  shipinent,  whether  in  bulk  or  in 
separate  packages,  makes  no  difference  in  the  liability  of 
the  underwriters ;  and  that  the  assured  has  no  claim  on 
account  either  of  a  partial  destruction  of  the  value  of  the 
article,  or  a  destruction  of  a  part  of  the  article,  whether 
it  be  shipped  in  bulk  or  in  separate  packages,  unless  the 
policy  indicate  that  a  loss  is  to  be  adjusted  on  each 
package ;  in  other  words,  unless  each  package  is  sepa- 
rately valued  and  insured. 

It  was  said,  by  the  learned  counsel  for  the  plaintifis 
below,  that  the  authority  of  the  foreign  decisions,  on  this 
subject,  was  weakened  by  the  fact  that,  in  other  countries, 
abandonment  is  permitted  to  the  assured  in  cases  where 
the  average  bears  a  large  proportion  (now  in  France  75  per 
cent. ;  Code  de  Commerce^  369,  Dictionnaire  du  Contentieux 
Commercial,  tit.  Delaissement,  n.  45. :  in  America  50  per 
cent. ;  Phillips,  sect.  1536  (vol  2.  p.  271.  3d  ed.)  )  to  the 
entire  value  of  the  subject  insured.  These  provisions,  no 
doubt,  give  a  wider  application  to  the  doctrine  of  construc- 
tive total  loss  and  abandonment,  and  increase  the  liability 
of  underwriters,  by  enlaiging  the  number  of  cases  in  which 
the  loss  is  considered  total ;  but,  with  respect  to  those 
cases  in  which  the  loss  is  partial,  the  construction  to  be 
put  upon  the  language  of  the  memorandum  ought  to  be 
every  where  one  and  the  same.  All  considerations  of 
hardship  are  excluded  by  the  nature  of  the  question. 
What  is  the  true  construction  of  the  contract  which  the 
parties  have  entered  into  ?  Is  this  a  case  in  which  the 
underwriters  have  contracted  to  be  liable  or  have  stipu- 
lated to  be  exempt?  Moreover,  we  refer  to  the  foreign 
authorities,  only  to  shew  that  there  is  nothing  in  the 
general  law  merchant  to  sanction  the  proposition  con- 
tended for  by  the  plaintiffs  below,  or  in  any  way 
inconsistent  with  the  result  at  which  we  have  arrived. 
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It  was  suggested,  daring  the  course  of  the  argument, 
that  there  was  some  usage  of  trade  affecting  the  question : 
but  no  such  usage  is  stated  in  the  case  to  exist  in  point 
of  fact ;  and  we  need  not  consider  how  far  such  a  usage,  if 
it  existed  in  fact,  could  controul  the  terms  of  the  policy. 

We  have  not  lost  sight  of  the  argument  of  the 
defendant  below,  that,  although  the  policy  is  upon  a 
voyage  in  ''ship  or  ships,"  it  expresses,  within  its  four 
comers,  the  entire  contract  between  the  parties:  that 
the  subsequent  declaration  of  interest  was  merely  the 
act  of  the  assured  in  the  exercise  of  a  power  conferred 
upon  them,  and  that  they  could  not  thereby  alter  the 
effect  of  the  policy.  We  need  not,  however,  further 
notice  this  alignment,  because,  assuming  in  &vour  of  the 
assured  that  each  of  the  policies  had  contained  the 
words  in  which  the  interest  was  declared  upon  the  first, 
viz. :  "per  Wiaban  |  b.  m.  |  c  2688  bags  linseed  leOOt," 
in  our  judgment  the  result  ought  to  be  the  same. 

We  are  of  opinion  that,  where  memorandum  goods  of^ 
Ae  same  species  are  shipped,  whether  in  bulk  or  in 
packages,  not  expressed  by  distinct  valuation  or  other- 


wise  in  the  policy  to  be  separatelyinsured,  and  there 
is  no  general  average,  and  no  stranding,  the  ordinary 
memorandum  exempts  the  underwriters  from  liability 
for  a  total  loss  or  destruction  of  part  only,  though 
consisting  of  one  or  more  entire  package  or  packages, 
and  though  such  package  or  packagesbe  entirely  de- 
stroyed or  otherwise  lost  by  the  specified  perils.  As  to 
^  tbeir  liabihty  in  respect  of  different  species  we  need  not 
express  any  opinion. 

For  these  reasons  we  reverse  the  judgment  of  the 
Court  of  Queen's  Bench,  and  give  judgment  for  the 
defendant  below. 

Judgment  for  the  defendants. 
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IN  THE  EXCHEQUER  CHAMBER.        ^«y^ 

(In  Error  from  the  Queen^s  Bench.) 

Chables  Henby  Coofeb  against  Fbedsbick 
William  Sladb. 


THIS  was  a  proceeding  in  error  by  the  defendant  on  Two  eonnts 
,  .„     _  ,  rm      1     t        .  .J  ^o*"  penalties 

a  bill  of  exceptions.    The  declaration  contained  a  pre-  under  The 

liminary  averment  that,  after  the  passing  of  The  Corrupt  x\ces  Ireven- 

Practices  Prevention  Act,  1854  (17  &  18  Vict  c.  102.),  (i7&%'4t* 

an  election  for  two  members  was  holden  at  Cambridge.  J"  ^^i^l. j^^lf 

"      for  proniisiD^ 

It  then  contained   seventy  nine  counts.     The  seventh  "joney  to  an 

•^  ^         elector  to 

count  was  for  a  penalty,  *'  for  that  defendant  promised  induce  him  to 

^  ^  *^  TOteatan 

money  to  or  for  one  Richard  Carter!^  a  voter,  "  m  order  election ;  and 

to  induce"  him  <'to  vote  at  the  said  election."     The  oomiptly 

eighth  count  for  a  penalty,  for  that  defendant  "corruptly  £J^"^  ^ 

gave   money  to  or  for  the  said  Richard  Carter^"*  then  J|^g\^ 

being  a  voter,  "on  account  of  the  said  Richard  Carter  ^^J®  *j^*"" 

having  voted  at  the  said  election."  goAXtj,  bv  sta- 

tute.  Verdict 
for  plaintiff, 
subject  to  an  exception  thAt  there  was  no  eridenoe  to  go  to  tbe  jurv.  On  the  bill  of 
exceptions  the  eyidence  was  set  ontt  by  which  it  appeared  that  defendant,  5^.,  was  a 
candidate  at  a  contested  election  for  a  boroogb,  standtnff  with  M.  A  witness,  T.,  me 
evidence  that  he  was  in  S,  and  Af.'s  committee  room  when  there  was  a  discussion  about 
travelling  expences ;  that  defendant's  agent  for  election  expences  asked  defendant  whether 
it  would  be  legal  to  pay  travellinff  expences  to  bring  up  the  outvoters ;  defendant  answered 
it  would  be  le^al  to  pay  what  the  voters  paid  out  of  pocket.  Thereupon  T,  wrote  to  C, 
an  outvoter,  asking  him  to  come  up  and  vote  for  S.  ana  AT.,  adding,  **your  railway  expences 
will  be  paid."  C.  came,  and  voted  for  S.  and  Af. ;  and  his  expences  were  paid  oy  die 
election  auditor,  on  the  voucher  of  defendant's  election  agent,  written  on  31 's  letter. 

Held,  by  the  Exchequer  Chamber,  that  a  promise  to  pay  travelling  expences,  conditioned 
on  the  voter  voting  in  a  particular  manner,  was  an  offence  within  the  Act,  and  that  actual 

Kyment  in  pursuance  of  such  a  promise  to  pay  was  corrupt  and  an  offence  within  the  Act ; 
t  that  payment  of  such  expences,  without  any  such  condition,  was  not  illegal :  and  that 
there  was  in  this  case  no  evidence  to  go  to  the  jury  that  the  defendant  authorised  a  promise 
to  pay  the  expences  of  those  outvoters  only  who  should  vote  for  him.  Venire  ae  novo 
awarded.  WiOiama  J.  dissentiente,  on  the  ^pround  that  there  was  some  evidence  of  a  promise 
conditioned  on  the  voter  voting  in  the  particular  manner. 
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1856.  Flea  •*  The  general  issue,  by  stat.  21  Jae.  1.  e.  4.  «.  4. 

CoomT"      The  verdict  as  to  the  7th  and  8th  counts  was  for  the 

s  Jde.      P^°»^- 

The  bill  of  exceptions  set  forth  that  the  cause  came 

on  for  trial  at  the  Cambridge  Summer  Assizes,  1855, 
before  Parhe  B.  That  it  was  proved  that  George  Brim- 
leg  was  the  election  auditor  for  Cambridge  for  the  year 
1854;  that  the  election  of  two  members  took  place  in 
August,  1854,  and  was  duly  held;  that  Viscount  Maid- 
stone and  the  defendant  were  two  candidates  on  one 
side ;  that  Samuel  Peed  was  appointed  the  defendant's 
agent  for  election  expences;  that  Carter  was  a  voter, 
who  at  the  time  of  the  election  was  at  Huntingdon  ;  that 
he  received  the  following  letter.  "  Cambridge  Borough 
Election.  Committee  Room,  Lion  Hotel,  August  12th, 
1854.  Sir,  The  Mayor  having  appointed  Wedntsday  next 
for  the  nomination,  and  Thursday  for  the  polling,  you 
are  earnestly  requested  to  return  to  Cambridge,  and  record 
your  vote  in  fevour  of  Lord  Maidstone  and  F.  W.  Slade, 
Esqr.,  Q.  C.  Yours  truly,  Charles  Balls,  Chairman. 
Your  railway  expences  will  be  paid.*'  This  letter  was  a 
printed  circular,  with  the  exception  of  the  words  "  Your 
railway  expences  will  be  paid,"  which  were  in  manu- 
script. Carter,  in  consequence,  came  to  Cambridge,  and 
voted  for  Maidstone  and  Slade.  The  auditor,  Brimley, 
at  the  trial,  produced  the  letter  of  August  12,  with  a 
memorandum  written  on  it :  '<  Allowed  Ss,  for  expences 
from  Huntingdon,  William  ThirhMle ;'^  and  another,  **1 
allow  Mr.  /Z.  Carter^s  claim  to  have  8s.  for  travelling 
expences,  S.  Peed;^  and  gave  evidence  that  it  was 
brought  to  him  with  only  the  first  memorandum,  and 
that  he  sent  it  back  to  have  it  vouched  by  Peed,  and,  on 
its  being  brought  back  with  the  memorandum  signed 


Cooper 
Slaoe. 
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by  Peedf  he  paid  Carter  8s.  out  of  the  money  deposited  iS56. 
with  him  on  account  of  the  defendant  WiUiam  Thir- 
kettle  was  called  as  a  witness  for  the  plaintiflP.  His 
evidence  was  set  out,  in  the  bill  of  exceptions,  as  follows. 
The  witness  stated  "  that  he  was  clerk  to  the  said  Samuel 
Peed  at  the  said  election  in  1854;  that  there  was  a 
committee  for  conducting  the  election  of  Viscount  Maid" 
stone  and  Mr.  Slade;  that  Charles  Balls  acted  as  chair- 
man of  such  committee ;  that  he,  Thirkettle,  saw  Slade 
at  the  committee  room,  and  had,  in  Slade^a  presence, 
heard  the  question  of  travelling  expences  discussed ;  and 
that  Slade  said  it  was  legal  to  pay  travelling  expences  to 
bring  up  the  outvoters ;  that  Slade  gave  his  opinion,  that 
such  travelling  expences  might  be  paid,  for  the  guidance 
of  Samuel  Peed:  that  Peed  asked  Slade  whether  it  would 
be  legal  to  get  up  the  outvoters  and  pay  their  legal 
travelling  expences,  what  they  paid  out  of  pocket :  that 
he,  TTurkeitkg  could  not  say  whether  Mr.  Balls  was  there 
at  the  time;  and  that  he,  ThirkettUy  wrote  the  words 
'your  railway  expences  will  be  paid'  at  the  bottom  of 
the  said  letter  above  set  out,  after  Slade  had  said  that  the 
payment  of  travelling  expences  was  legal.  On  cross 
examination  Thirhettle  stated  that,  when  the  said  ques- 
tion was  put  to  Slade^  a  law  book  was  sent  for,  and 
brought,  and  the  opinion  of  Chief  Justice  Tindal  readi 
and  upon  that  Slade  said  'I  think  the  expences  are 
legal,  and  that  nothing  beyond  legal  expences  are  to  be 
paid:'  and,  on  re-examination  by  the  counsel  for  the 
plaintiflP,  Thirhettle  stated  that  he  thought  that  the  words 
used  by  Slade  were  <  to  pay  merely  the  expences  out  of 
pocket'  The  counsel  for  the  defendant  did  not  offer 
any  evidence  on  his  behalf,  but  insisted"  that,  upon  the 
TOL.  VI.  2  o  B.   &  B. 
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1856.  evidence  so  f^^ven,  the  defendant  was  entitled  to  a 
CooPKE  verdict  on  the  7th  and  8th  connts,  "and  prayed 
Sladk  ^^®  ^^^^  justice  so  to  direct  the  jury :  but  the  swd  justice 
did  then  and  there  declare  and  deliyer  his  opinion  to 
the  jury  aforesaid^  that  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said 
Charles  Henry  Cooper  were  suflBcient,  and  ought  to  be 
left  to  the  jury  for  their  consideration;  and  that,  if  the 
jury  were  satisfied,  upon  the  evidence,  that  the  defend- 
ant did,  by  himself  or  any  other  person  on  his  behalf 
authorized  by  him  so  to  do,  promise  money  to  the  said 
Richard  Carter  in  order  to  induce  him  to  vote  for  the 
said  defendant,  that  they  should  find  the  7th  count  for 
the  plaintiff,  although  the  sum  of  money  so  promised 
was  no  more  than  the  fair  and  reasonable  ezpences  of 
Carter^  travelling  from  Huntingdon  to  Cambridge^  on 
the  day  of  the  election,  and  back  again,  after  the  election, 
to  Huntingdon :  And  that,  if  the  jury  were  satisfied  upon 
the  evidence  that  the  defendant  did,  by  himself  or  any 
other  person  on  his  behalf  authorized  by  him  so  to  do, 
give  money  to  the  said  Richard  Carter  on  account  of, 
that  is  to  say,  that  the  moving  cause  of  his  giving 
such  money  was,  the  said  Richard  Carter^  having  voted 
for  the  defendant,  that  they  should  find  the  8th  count 
for  the  plaintiff,  although  the  sum  of  money  so  given 
was  no  more  than  the  fair  and  reasonable  ezpences  of 
Carter'^  travelling  from  Huntingdon  to  Cambridge^  on  the 
day  of  the  election,  and  back  again,  after  the  election,  to 
Huntingdon^  and  although  the  said  defendant  honestly 
believed  be  was  committing  no  offence  thereby ;  and 
with  that  direction  the  said  justice  left  the  same  to  the 
jury.  Whereupon  the  said  counsel"  for  Slade  excepted 
on  the  ground  that  there  was  no  evidence. 
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The  case  was  aigaed  in  tiie  Vacation  after  last  Hilary       iss6. 
Tenn  («>  Coopee 


JSMtobs,  for  the  defendant  below.  Stat  17  &  18 
Ftct  e.  102.  lepeab  all  the  previous  Acts  relating  to 
bribery.  By  sect  2  the  doing  of  certain  acts  is  defined 
to  be  bribery,  and  all  persons  so  offending  are  declared 
guilty  of  a  misdemeanour,  and  liable  to  forfeit  the  sum 
of  one  hundred  pounds.  Amongst  those  acts  are  enu- 
merated giving  or  promising  any  money  or  valuable  con- 
rideratbn  to  any  voter,  **  in  order  to  induce  any  voter  to 
vote,  or  refirain  from  voting,"  or  "  corruptly"  doing  any  such 
acton  account  of  such  voter  having  voted  or  refrained  from 
voting.  The  two  counts  on  which  the  verdict  has  been 
taken  follow  the  words  of  this  enactment;  and  the 
question  raised  on  the  bill  of  exceptions  is  whether  the 
evidence  given  proved  that  the  defendant  below  was 
guilty  of  both  offences.  The  whole  of  the  second  section 
is  subject  to  a  proviso  that  the  enactment  shall  not 
extend  ^  to  any  money  paid  or  agreed  to  be  paid  for  or 
on  account  of  any  legal  ezpences  bona  fide  incurred  at  or 
GOQceming  any  election."  It  is  clear,  therefore,  that  the 
Lq^slature  did  not  contemplate  that  every  previous 
promise  to  pay,  or  every  subsequent  payment  of  money, 
should  be  an  offence.  Is  then  the  bona  fide  payment  of 
money  on  account  of  travelling  ezpences  illegal  ?  It  is 
not  so  at  common  law.  Prima  facie,  it  is  as  reasonable 
for  a  candidate  to  pay  a  voter's  ezpences,  as  it  is  for  a 
litigant  to  pay  those  of  a  witness ;  and,  if  the  Legislature 
had  meant  to  prohibit  such  payments  absolutely,  they 

(a)  Februtuy  lit.  Before  Aldenon  and  BramweU  Bt.,  and  Crtinodi 
■nd  WUHam  Ji.  Marti»  B.  and  Crowder  J.  beard  part  of  the  argnment, 
bat  left  tbe  Court  before  its  termination. 

2  Q  2 


Sladb. 


9. 
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1866.  would  have  said  so  in  express  terniSy  as  they  have  with 
CooFEE  regard  to  cockades  and  banners  in  sect.  7.  But  the 
Legislature  has  not  done  so.  No  doubt,  if  the  promise 
to  pay  travelling  ezpences  was  made  with  the  corrupt 
intention  to  procure  the  vote,  so  as  to  be  a  cloak  for 
bribery,  it  would  be  within  this  enactment;  but  it  would, 
in  that  case,  be  illegal  at  common  law,  just  as  refresh- 
ments given  to  influence  the  election  would  be;  Hughes 
V.  Marshall  {ay  The  giving  of  such  refreshments  at  all  on 
the  day  of  election  is  now  prohibited  by  sect  23 ;  but  there 
is  no  such  absolute  prohibition  as  to  money.  The  prohi- 
bition in  the  Act  is  of  the  promise  ^'  in  order  to  induce  any 
voter  to  vote,"  or  of  "  corruptly  "  paying  for  having  voted. 
In  Bayntun  v.  Cattle  {b)  Alderson  B.,  in  laying  it  down 
that  the  payment  of  travelling  ezpences  was  illegal  if 
made  a  cloak  for  bribery,  states  that  there  was  a  difference 
of  opinion  as  to  whether  the  payment  of  mere  ezpences 
out  of  pocket  was  legal.  He  rather  intimates  his  own 
opinion  that  they  were  not.  [Alderson  B.  In  that  case  the 
controversy  was  whether  the  plaintiff^  was  aware  of  the 
payments.  It  was  clear,  in  fact,  that  they  were  not  mere 
payments  of  money  out  of  pocket ;  so  that  the  question 
whether  such  would  be  legal  or  not  was  rather  collateral] 
In  Bremridge  v.  Campbell  (c)  Tindal  C.  J.  states  the 
question  for  the  jury  to  be  whether  the  sums  **  were  paid 
really  and  bon&  fide  for  travelling  expences,  and  travel- 
ling expences  only,  or  were  paid  to  induce  them  to  give 
their  votes.''  The  evidence,  set  out  on  this  bill  of  ex- 
ceptions, is  that  the  defendant  read  to  his  agent, 
for  his  guidance,  this  opinion  of  Tindal  C.  J.,  and 
the  agent,  acting  in  strict  conformity  with  it,  bon&  fide 

(a)  2Cr.^J,  lie.  (6)  I  Moo.  ^  R.  265. 

(O  SGir.^P.  186. 
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paid  the  travelling  expences  only.  Even  if  the  Chief  1856. 
Justice  was  wrong  in  his  law,  it  can  hardly  be  called  coopEa 
corrupt  to  defer  to  him.  But  he  was  right :  it  cannot  g  ^'  g, 
be  illegal  in  the  candidate  to  send  a  son  or  a  friend  in 
his  carriage  to  the  poll  gratis;  and,  if  it  be  not,  the 
mere  payment  of  the  expences,  instead  of  furnishing 
the  carriage  gratis,  cannot  make  a  difference ;  and  the 
word  <* corruptly"  cannot  be  rejected  in  the  definition 
of  the  offence  of  paying  money.  If  a  person  who  has 
been  a  candidate  learns,  long  after  the  election  is 
over,  that  a  person  who  voted  for  him  has  been  on 
that  account  dismissed  from  his  employment  or 
turned  out  of  his  farm,  and  is  consequently  now  in 
beggary,  and  he  exerts  himself  in  his  favour,  he  cer- 
tainly does  acts  such  as  stat.  17  &  18  VtcL  c.  102.  s.  2. 
enumerates,  and  he  does  them  **  on  account  of  such 
voter  having  voted ;"  but  he  is  not  guilty  of  a  mis- 
demeanour unless  this  is  done  *' corruptly."  The 
utmost  extent  to  which  the  evidence  here  goes  is,  that 
the  defendant  authorized  legal  payments;  there  is  none 
that  he  did  it  corruptly. 

G'MaUeyy  contril.  It  appears  on  the  bill  of  exceptions 
that  a  witness  gave  evidence  that  in  the  committee  room, 
in  his  presence,  the  question  of  travelling  expences  was 
discussed ;  that  Peed^  the  election  agent,  asked  Slade,  the 
candidate,  whether  it  would  be  legal  to  get  up  the  out- 
voters and  pay  their  legal  travelling  expences,  what  they 
paid  out  of  pocket.  In  answer  to  that  inquiry  SUide  cited 
a  legal  opinion,  that  it  was  legal  to  pay  the  expences  to 
bring  up  the  outvoters ;  he  said  this  for  the  guidance  of 
Peed,     The  witness  then  wrote  to  an  outvoter  to  bring 
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1856.  him  up,  asking  him  to  vote  for  /SZade,  and  added,  tbat 
Cooper  ^^^  expences  would  be  paid.  The  outvoter  did  come 
Slade  ^P  ^°^  ^^^^^  ^^^  ^^  expences  were  paid  by  the  agent. 
The  first  question  is,  whether  this  was  not  some 
evidence  of  authority  from  Slade  to  bring  up  the  out- 
voters ;  and,  in  order  to  induce  them  to  come  up  and 
vote  for  him,  to  promise  to  pay  the  expences  out  of 
pocket.  The  next  question  is,  whether  such  a  promise 
is  not  forbidden  by  the  very  words  of  the  statute;  and 
whether  a  payment  made  in  pursuance  of  an  ill^^al 
promise  is  not  corrupt  It  may  be  that  the  defendant 
mistook  the  law,  and  thought  the  illegal  act  legal ;  but 
ignorance  of  the  law  does  not  excuse.  [^Cresswett  J. 
It  is  no  excuse  when  the  act  which  he  does  is  itself 
illegal;  but,  if  the  intention  is  of  the  essence  of  the 
offence,  it  is  necessary  to  prove  it.  Such  an  intention 
may  coexist  with  ignorance  of  the  law;  as,  for 
instance,  a  person  ignorant  of  the  Acts  which  make 
things  fixed  to  the  freehold  the  subject  of  larceny  may 
have  such  an  intent  to  steal  them  as  will  make  him 
guilty  of  larceny.  But  the  question  here  is,  whether 
corruptly  is  made  part  of  the  description  of  the  offence.] 
It  necessarily  must  be  corrupt  if  the  moving  cause  is 
the  vote;  all  the  mischief  arises  from  that;  Allen  v. 
Heam  (a).  In  the  supposed  case  of  relieving  a  perse- 
cuted elector,  the  moving  cause  is  not  his  having 
voted,  but  his  being  in  distress.  But,  if  the  moving 
cause  were  the  vote,  as  if  a  candidate  held  forth  that  he 
would  idemnify  all  who  suffered  in  his  cause,  and  did 
so,  it  would  be  corrupt  and  within  the  Act.  The 
proviso  is  not  very  intelligible.     Perhaps  it  was  meant 

(a)  I  T.  R.  66. 
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to  apply  to  such  a  case  as  a  debtor  paying  his  just  1856. 

debts  to  a  creditor,  not  so  much  because  he  was  a  just  coopkb 

creditor  as  because  he  bad  election  influence.  SlIjds 

Knawles  was  heard  in  reply. 

Cur*  adv.  vult 


Aldebson  B.,  in  this  vacation  (May  9th)i  delivered  the 
judgment  of  the  majority  of  the  Court 

This  case  comes  before  us  on  a  bill  of  exceptions: 
and  the  sole  question  to  be  determined  is,  Whether  the 
exception  taken  to  the  ruling  of  the  learned  Judge  can 
be  sustained;  and  that  exception  is,  that  the  matters 
produced  and  given  in  evidence  on  the  part  of  the 
plaintiffs  below  are  not  sufficient  to  entitle  the  plaintiff 
to  a  verdict,  and  ought  not  to  be  left  to  the  jury. 

In  determining  this  question,  we  are  to  look  to  the 
declaration :  and,  as  that  follows  the  words  of  the  statute 
on  which  it  is  founded,  we  have  to  construe  that  statute. 
We  are  not  called  on  to  go  into  any  general  consider* 
ations  as  to  what  would  be  bribery  if  the  statute  had 
simply  prohibited  that  offence,  by  that  word ;  what  we 
have  to  do  is,  to  construe  a  positive  law  which  enacts 
that  to  ^'  promise"  **  money**  to  a  voter  "  in  order  to  induce 
any  voter  to  vote,"  and  "  corruptly"  to  give  money  to  a 
voter  ''  on  account  of  such  voter  having  voted,"  are  seve- 
rally matters  which  subject  to  a  penalty  the  person  so 
promising  or  giving.  And,  upon  the  construction  of  this 
statute,  we  are  of  opinion  that  a  promise  to  a  voter  of  his 
travelling  expences,  conditionally  on  his  coming  and  voting 
for  the  promisor,  is  within  the  first  cited  part  of  the  enact- 
ment ;  but  that  a  promise  of  travelling  expences  not  so 
conditioned  is  not.     What  the  statute  meant  to  prohibit 
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1856.       ^AS  an  act  directly  calculated  to  influence  the  vote: 
CoopEE      ^^^  ^^  ^^  impossible  to  say  that  a  voter  finding  himself 
SlI'ui       under  the  necessity  of  voting  for  a  particular  person  or 
losing  his  travelling  expences,  vrhich  he  has  been  pro- 
mised if  he  does  vote,  is  not  under  an  inducement  to 
vote.     The  statute  cannot  mean  to  regard  the  condition 
of  the  promisor's  mind ;  otherwise  such  a  promise  made 
to  A.,  who  has  clearly  already  determined  to  vote  for 
the  promisor,  and  whom  the  promisor  did  not  propose 
in  any  respect  to  influence,  would  be  out  of  the  statute, 
while  a  promise  made  in  the  same  words  to  S.,  who 
was  not  in  that  situation,  and  whom  it  was  intended  to 
influence,   would  subject  the  promisor  to  the  penalty. 
Nor  can  it  be  supposed  to  regard  the  voter's  mind,  as, 
in  like  way,  the  same  promise  might  or  might  not  be 
lawful   according  to  the   disposition  of  the  diflerent 
persons  to  whom  it  was  made  with  the  same  intent     It 
is  the  act  itself  which  the  statute  intended  to  prohibit 
On  the  other  hand,   an  unconditional  promise  of  tra- 
velling ezpences  to  a  voter  to  go  to  the  place  of  polling, 
with  leave  to  him  to  vote  or  not,  as  and  how  he  likes, 
seems  to  us  certainly  not  a  promise  of  money  to  induce 
the  voter  to   vote,  being  neither  a  promise  with  that 
view  nor  directly  calculated  to  cause  it.     This  construc- 
tion is  confirmed  by  the  3rd  section,  which  must  have 
a   corresponding   meaning  to  the  second,   and  which 
certainly  would  include  a  voter  contracting  for  travelling 
expences  for  his  vote  or  his  agreement  to  vote,  and 
would  exclude  the  mere  unconditional  receipt  of  those 
expences.     So  again  the  4th  section  only  prohibits  the 
corruptly   giving    of   meat,    &c.    for   the    purpose    of 
corruptly  influencing  a  voter  to  give  a  vote.     It  does  not 
prohibit  the  bona  fide  giving  of  such  meat  &c.  uncon- 
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ditionally ;  while  sect.  23  absolutely  prohibits  any  giving  1856. 
of  refreshment  to  any  voter,  on  the  day  of  nomination  coomT" 
or  day  of  polling,  on  account  of  his  having  polled,  or  qJj^oe. 
being  about  to  poll,  without  using  any  such  words  as 
'^  in  order  to  induce."  Now  a  giving  of  refreshment 
might  clearly  be  within  sect.  23,  and  not  within  sect  2, 
because  not  given  in  order  to  induce  the  voter  to  vote ; 
and  it  is  difficult  to  see  why  a  promise  of  travelling 
expences  should  inevitably  be  within  sect  2,  when  a  pro- 
mise of  refreshment  may  not  be.  Again,  consider  the 
consequence  of  holding  that  an  unconditional  promise 
to  pay  travelling  expences  is  within  the  statute.  Would 
giving  a  free  passage  by  railway  be  so,  as  a  gift  of  a 
valuable  consideration  ?  If  not,  there  seems  an  absur- 
dity: viz.  that  to  give  the  price  paid  for  the  place  is 
illegal,  but  to  give  the  place  itself  is  not.  If  the  free 
passage  is  within  the  statute,  so  also  would  be  taking 
a  person  in  a  private  carriage;  and  the  result  would  be, 
that  any  one  taking  in  his  own  carriage  a  voter  to  the 
place  of  election  without  any  bargain  that  he  should 
vote  would  be  guilty  of  a  crime  or  misdemeanour, 
punishable  by  fine  and  imprisonment,  subject  to  a 
penalty  of  100/.,  and  liable  to  be  disqualified  for  life 
from  voting ;  which  is  an  alarming  and  almost  an  absurd 
consequence. 

There  is  no  authority  on  the  construction  of  this 
Act:  and  the  words  of  previous  Acts  are  different 
Stat.  2  G.  2.  c.  24.  s.  1.  required  an  oath  to  be  taken  by 
the  voter  that  he  had  received  no  money  or  reward  or 
promise  ybr  money  "  in  order  to  give  my  vote ;"  and  sect  7 
imposed  a  penalty  on  a  voter  who  agreed  for  ''money  or 
other  reward""  "  to  give  his  vote,**  and  on  a  person  who 
by  gift  or  reward,  or  promise  of  gift  or  reward^  corrupted 
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1856.  or  procoTed  a  pereon  to  vote»  And  stat  49  0. 3.  c.  118. 
Coom  prohibited  agreements  to  give  money  to  ppocnre  a 
SlI'ds.  >«^wro ;  •nd  »e  "tot  7  &  8  H^.  3.  c.  4.  Under  these  Acts 
some  election  committees  have  held  die  payment  of 
trayelling  ezpences  legal,  and  some  illegal ;  and  different 
opinions  have  been  expressed  by  Judges:  see  per 
Aldersm  &,  Bayntwn  v.  Cattle  (a)»  and  per  Tmdal  C.  J., 
Bremridge  v.  Campbell  {b\  Rogers  On  Ehctians,  7th  ed. 
256.  Bat  probably  the  apparent  difference  of  opinion 
may  have  arisen  from  the  difference  of  the  circamstanoes 
of  the  particular  cases.  But  it  must  have  been  known 
to  the  Legislature  that  such  payments  had  been  held 
legal :  and  it  seems  strange  that,  if  intended  to  be  abso- 
lutely prohibited,  they  should  not  have  been  prohibited  in 
express  terms.  It  will  be  seen  we  attach  no  weight  to 
the  proviso  at  the  end  of  sect  2  of  stat  17  &  18  VicL 
c.  102.  The  same  proviso  was  in  stat  49  &.  3.  c.  118. 
s.  2. ;  but  it  is  nugatory,  as  may  be  seen  by  reading  it 
affirmatively  instead  of  negatively,  viz.  '*this  Act  shall 
only  extend  to  money  paid"  **  for  illegal  expences."  It 
is  an  instance  of  what  is  very  common,  viz.  a  super- 
fluous provision  ex  majori  cautela:  or,  if  it  has  any 
meaning,  it  is  that  given  to  it  by  the  learned  counsel  for 
the  defendant  in  error,  viz.  payment  to  a  printer  or 
innkeeper  of  lawful  expences,  with  a  view  indirectly  to 
induce  him  to  vote.  It  cannot  mean  to  legalise  a 
promise  made  directly  to  induce  a  voter  to  vote ;  and  no 
other  promise  is  within  the  statute. 

We  are  further  of  opinion  that,  if  the  letter  of  Auguei 
12th,  1854,  is  evidence  of  a  promise  within  the  statute, 
viz.  a  promise  to  pay  conditionally  on  the  voter  voting, 
and  made  to  induce  him  to  vote  for  Lord  Mlaidstane  and 

(a)  1  Moo.  A-  R.  46$.  (b)  5  C.  «-  P.  186. 
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the  plaintiff  in  error,  then  tbere  is  no  eTidenoe  agtunst        1856. 
the  plabtiff  in  error  that  he  anthorized  it    For  we       Coom 
agree  with  the  opinion    he  expressed,  viz.  that  it  is       8i,]['m. 
hiwful  to  defray  travelling  ezpences  to  bring  np  the 
ootvoters;  and  we  cannot  see  that  that  opinion,  which 
does  not  imply  that  the  voting  may  be  made  a  condition, 
aathorized  the  making  of  a  promise  so  conditioned,  and 
therefore  (as  the  plaindff  must  contend)  a  promise  pro- 
hibited by  law.     This  of  coune  would  necessitate  a 
venire  de  novo. 

But  we  entertain  a  similar  opinion  as  to  the  second 
count.  We  agree  with  the  learned  Judge  that  the  pravi^ 
or  honesty  of  intention  of  the  plaintiff  in  error  is  imma- 
terial, if  he  does  the  thing  prohibited.  But  we  think  the 
word  **  corruptly''  has  a  definite  meaning.  If,  for  instance, 
there  had  been  a  previous  unlawful  promise,  conditional 
on  the  voter  voting,  or  if  there  had  been  a  previous  under- 
standing to  that  effect,  or  a  corrupt  bargain  for  the  future, 
we  think  the  case  would  have  been  within  the  statute. 
But  we  are  clearly  of  opinion  that  merely  paying  the 
travelling  expences,  honestly,  with  no  previous  ei^;age- 
ment,  is  not  prohibited.  It  was  not  within  the  former 
statute;  HunUngtower  v.  Gardiner  (a):  and  to  hold  that 
it  is  within  the  present  is  to  give  no  meaning  to  the 
word  ^  corruptly,"  which  appears  so  emphatically  used 
in  relation  to  the  subsequent  doing  of  an  act,  and  omitted 
as  to  the  previous  promise  to  do  it;  a  construction 
which,  if  correct,  would  make  a  person  giving  money 
or  procuring  an  employment  within  the  second  branch 
of  the  second  section,  at  any  distance  of  time  after  the 
election,  the  receiver  and   giver  being   then   equally 

(a)  1  B.  ft-  C.  297. 
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1856.  unconnected  with  the  same  constitoency,  or  any  other, 
CooPBA  liable  to  the  several  penal  consequences  we  have  before 
SlI'db.  referred  to.  We  think  this  cannot  be:  and  that,  as  there 
was  (for  the  reason  above  given)  no  evidence  of  a  pre- 
vious promise  or  other  matter  to  make  the  gift  corrupt, 
there  was  no  evidence  in  support  of  the  second  count 
On  this  ground  also  there  should  be  a  venire  de  novo. 

Williams  J.  (a).  I  have  the  misfortune  to  differ  fix>m 
the  rest  of  the  Court  in  this  case. 

As  to  the  seventh  count,  I  think  there  was  evidence 
for  the  jury  that  Mr.  Slade  promised  a  voter  to  pay  his 
travelling  expences,  and  that  the  object  of  such  promise 
was  to  prevail  on  him  to  come  and  vote  for  Mr.  Slade 
at  the  election.  And  I  am  therefore  of  opinion  that 
there  was  some  evidence  of  a  promise  of  money  to  a 
voter  to  induce  him  to  vote,  according  to  the  allegation 
of  that  count,  and  the  language  of  the  second  section 
of  the  statute  in  question. 

As  to  the  eighth  count,  I  think  the  same  view  ought 
to  be  taken;  for  there  was  some  evidence  that  Mr. 
Slade^  in  performance  of  a  previotts  promise,  had  paid 
the  travelling  expences  of  a  voter  who  had  come  and 
voted  for  him  at  the  election.  And  this,  I  think, 
amounted  to  some  evidence,  not  only  that  Mr.  Slade 
had  given  money  to  the  voter  on  account  of  his  having 
voted,  but  that  be  had  given  it  corruptly:  because  the 
promise,  in  my  view  of  the  statute,  is  to  be  deemed 
bribery.  And,  if  so,  a  payment  in  performance  of  it  is, 
I  apprehend,  a  corrupt  payment  within  the  meaning  of 
the  Act 

Whether,  as  it  was  contended  in  the  argument,  the 

(a)  This  judgment  was  read  by  BramwtU  B. 
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learned  Judge  before  whom  the  cause  was  tried  mis-       1856. 
directed  the  jury  with  respect  to  the  application  or       coopkr 
effect  of  the  evidence,  is  a  question  on  which  it  is       slI'de. 
unnecessary  to  express  any  opinion,  because  no  such 
point  appears  on  the  bill  of  exceptions  to  have  been 
made  at  the  trial.  The  only  question  open  for  argument 
is,  whether  there  was  any  evidence  to  be  left  to  the  jury 
in  support  of  these  counts. 

I  am  quite  aware  that  the  statute,  as  I  have  construed 
it,  will  act  harshly,  and  apply  to  cases  which  can  hardly 
have  been  in  the  contemplation  of  the  Legislature.  But 
the  language  of  the  Act  appears  to  me  so  plain  and 
nnambiguous  that  these  considerations  afford  only  an 
argument  to  prove  that  the  statute  was  inconsiderately 
passed,  and  ought  to  be  amended. 

Venire  de  novo  awarded. 


END  OF  BASTER  VACATION. 
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The  Judges  who  usually  sat  in  Banc  in   this  Term 
were: 
Lord  Campbell  C.  J.      I      Erlb  J. 

COLBRIDOB  J.  CbOMPTON  J. 


Edwards  and  others,  assignees  of  Henry 
Houghton,  a  bankrupt,  against  Joseph  Colen 
Wakefield. 


In  an  te^        TOSEPH  BROWN,  in  last  Easter  Term,  obtained  a 

of  trovwr  bjr        ^^ 

the  Msignaei  rule  calling  on  the  plaintifis  to  shew  cause  whj  they 

btiikrupt,  the    should  not  answer  certain  interrogatories. 

defendant 

obtained  a 

rale  Niai  to  administer  interrogatoriet  to  the  plaintifEi  to  diacoyer  what  case  they  intended 

to  set  np  at  the  trial*  and  on  iniat  acta  of  banKraptcy-tbey  intended  to  rely. 

Held,  that  the  interrogatories  were  inadmissible ;  at  aU  events  on  the  ground  that  they 
were  fishing  interrogatories,  asking  for  a  disclosure  of  the  eridence  in  support  of  the 
plaintifls*  case.  Sembkt  that  the  power  to  interrogate  under  the  Common  Law  Procedure 
Act»  1854,  is  confined  to  such  discovery  as  might  be  obtained  in  equity  on  evidence,  and 
does  not  extend  to  a  disoorery  of  the  case  itself,  as  distinguished  from  the  eridence. 
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The  declandoii  in  the  action  was  in  tnrrer  for  bills  of       1856. 
exchange  and  policies  of  insurance,  the  property  of  the     Eowardb 
plaintifis^  as  assignees,  and  for  money  had  and  received   "^AKmsLD. 
to  their  use.    The  particulars  of  demand  shewed  that 
the  plaintifis  claimed  to  recover  the  proceeds  of  nine 
bills  of  exchange  describedj  and  two  specific  sums  of 
1500/.  and  1040/.,  and  generally  all  money  received  by 
the  defendants  firom  the  bankrupt  since  the  1st  day  of 
January  1855.    Pleas  to  the  count  in  trover:  1.  Not 
guilty ;  and,  2.  That  the  goods  were  not  the  goods  of 
plaintifi.    3.  To  the  residue  of  the  declaration,  Never 
indebted    4.  To  the  whole,  that  plaintiflb  were  not 
assignees.    5.  That  Houghton  was  not  a  bankrupt. 

The  aflSdavits  on  which  the  rule  was  obtained  disclosed 
that  defendant  was  a  merchant  in  London :  that  Houghton^ 
the  alleged  bankrupt,  had  been  a  merchant  in  London^ 
trading  between  this  country  and  Australia  ;  and  that  the 
defendants  and  others  had,  in  1852,  made  consignments 
to  Houghton  and  hb  correspondents  in  Australia*  That 
Houghton  was  indebted  to  them  on  these  accounts,  and, 
at  the  request  of  his  principal  creditors,  went,  in  Jfcy 
1854y  to  Australia,  for  the  purpose  of  realismg  the  pro- 
perty there,  and  there  made  consignments  and  remit- 
tances to  the  defendant  to  a  latge  amount,  die  proceeds 
of  the  whole  of  which  consignments  and  remittances 
were  claimed  in  this  action.  Houghton  returned  in 
September  1855,  and  afterwards  was  adjudged  a  bank- 
rupt The  defendant  and  his  advisers  did  not  know 
whether  the  acts  of  bankruptcy  intended  to  be  relied  on 
were  supposed  to  be  committed  in  this  country  before 
sailing  to  Australia^  or  by  going  to  AtistraUa,  or  by 
supposed  fraudulent  preferences;  nor  how  they  could 


464  TRINITY  TERM. 

1856.     '  be  made  liable;  and  the  plaintiffii  had  refused  them 
EowARDB      information. 
Wakefield.        '^^^  proposed  interrogatories  were  as  follows : 

1.  What  case  do  you  intend  to  set  up  at  the  trial  of 
this  action  as  entitling  you  to  recover  against  the 
defendants  therein  ?  2.  On  what  ground,  or  grounds, 
do  you  claim  of  the  defendants  the  bills  of  exchange, 
policies  of  assurance,  and  other  documents,  mentioned 
in  the  first  count  of  the  declaration  and  in  the  particulars 
of  demand  herein,  or  the  value  thereof?  3.  On  what 
ground,  or  grounds,  do  you  claim  the  respective  sums 
of  15007.,  and  1040/.,  mentioned  in  the  particulars  of 
demand  herein?  4.  On  what  ground,  or  grounds,  do 
you  claim  the  other  sums  of  money  mentioned  in  the 
particulars  of  demand  as  received  by  the  defendants 
under  the  indenture  of  the  24th  of  May  1855,  or  paid 
or  remitted  by  or  on  account  of  the  alleged  bankrupt  to 
the  defendants  or  received  by  them  ?  5.  Do  you  claim 
the  said  bills,  policies  or  documents,  or  sums  of  money, 
or  any  and  which  of  them,  on  the  ground  that  the  same 
were  delivered  or  transferred  to  or  received  by  the 
defendants  after  notice  of  an  alleged  act  of  bankruptcy 
committed  by  the  said  Henry  Houghton  f  If  so,  what 
was  the  act  of  bankruptcy  on  which  you  rely?  when  was 
it  committed?  and  when  and  how  do  you  allege  the 
defendants  had  notice  of  it?  6.  Do  you  claim  the  said 
bills,  policies,  documents  and  moneys,  or  any  and  which 
of  them,  on  the  ground  that  the  same  were  delivered, 
transferred  or  paid  to  the  defendants  or  to  their  account, 
by  way  of  alleged  fraudulent  preference  ?  7.  Do  you 
claim  the  said  bills,  policies,  documents  and  moneys,  or 
any  of  them,  on  any  other  ground  than  those  above 
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su^ested?    If  so,  state  which  of  them  are  so  claimed,       i856. 
and  the  ground  of  each  distinctly.  Edwaeds 

In  last  Term  (a),  WakI^bld. 

Aspland  shewed  cause.     The   Common  .Law  Pro- 
cedure Act,  1854  (17  &  18   VicL  c.   125.)i  sect.   51, 
gives  the  right  to  deliver  intern^tories  to  the  opposite 
party  as  to  any  matter  on  which  discovery  may  be 
sought,  "  provided  such  party,  if  not  a  body  corporate, 
would  be  liable  to  be  called  and  examined  as  a  witness 
upon  such  matter."      Sects.  54  and  55  provide  that, 
where  the  interrogatories  are  to  be  followed  up  by  a  viv& 
voce  examination,  the  proceedings  shall  be  conducted 
in  like  manner  as  under  stat   1   W.  4.  c.  22.     These 
provisions  shew  that   the  interrogatories  can  be  only 
as  to  matters  of  evidence.     The  plaintifis  in  this  case 
could  not,  if  called  as  witnesses,  be  examined  as  to  the 
way  in  which  their  legal  advisers  proposed  to  shape 
their  case.     The  interrogatories  in  substance  ask  to  see 
the  brief  prepared  to  instruct  the  plaintiff's  counsel  at 
Nisi  prius.     Even  where  the  matters  interrogated  upon 
are  evidence,  it  must  be  shewn  affirmatively  that  the 
answers  may  be  expected  to  support  the  interrogating 
party's  case;    Whatehy  v.  CSrowter(b).    It  is  not  shewn 
here  that  the  defendant  has  any  case  to  advance.     It 
is  rather  an  attempt,  under  colour  of  the  Act,  to  get  . 
extensive  particulars  of  demand,  than  an  attempt  to  get 
discovery.     It  b  like  what  Lord  Loughbcrough  called  a 
fishing  bill ;  Ivy  v.  Kekewick  (c). 

Joseph  Brown  and   T.  H.  Terrell^  in  support  of  the 

(a)  May  8th.      Before  Lord  Campbdl  C.  J.,    WiffMrntm,  ErU  and 
CromptOH  Js. 

(ft)  5E,^  B.  709.  (c)  2  Fu.  679. 

VOL.   YI.  2   H  £.   &  B. 
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1 856.  r^^®'  Interrogatories  demanding  a  discovery  of  what  the 
Edwards  plaintiff's  case  was  were  allowed  by  the  Court  of  Exche- 
quer in  Flitcroftv.  Fletcher  {a).  And  this  was  right;  for 
that  is  a  matter  as  to  which  discovery  may  be  sought  in 
equity ;  and  the  object  of  the  Act  was  that  all  discovery  in 
aid  of  a  suit  should  be  obtained  in  the  same  Court  in 
which  the  principal  suit  was.  In  The  Attorney  General 
V.  The  Corporation  of  London  {h)  the  first  interrogatory 
was :  "  Whether  it  is  not  true  that  no  charter  or  letters 
patent  given  or  granted  by  any  of  Her  Majesty's  prede- 
cessors^  kings  or  queens  of  this  realm,  contain  any  grant 
of  the  ground  soil  or  bed  of  the  river  Thames^  or  of  the 
shores  thereof  between  high  and  low  water  mark,  to  the 
Mayor,  Commonalty  and  Citizens,  or  how  do  the  defend- 
ants make  out  the  contrary ;  and  that  the  defendants  may 
discover  and  set  forth,  under  or  by  what  charter  or  letters 
patent  or  other  grant  they  claim  to  be  entitled  to  the 
freehold  of  the  soil."  Lord  Cottenham  C.  allowed  that 
interrogatory,  on  the  ground  that  the  plaintiff  in  dis- 
covery is  always  entitled  to  a  discovery  of  the  case  on 
which  the  defendant  relies.  He  comments  upon  the 
passages  in  which  that  doctrine  is  discussed  by  Lord 
Redesdale  in  Mitford  On  Pleading  (Ed.  4),  p.  9,  and 
Sir  J.  JVigram  in  Wigram  On  Discovery  (Ed.  2),  p.  285. 
The  defendant  in  discovery  must  answer  according  to 
his  knowledge,  information  and  belief;  so  that  the 
discovery  is  not  confined  to  matters  within  the  defend- 
ant's personal  knowledge,  on  which  he  could  give  evi- 
dence as  a  witness.  [Lord  Campbell  C.  J.  But  has 
there  ever  been  a  case  in  equity  in  which  such  an 
interrogatory  as  the  first  in  this  case  has  been  allowed  ? 
Has  any  plaintiff  in  equity  ever  asked.  What  case  do  you 

(a)  11  Exch.  543.  (6)  2  Macn,  ^  G,  247.  253. 
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intend  to  set  up  at  the  trial  of  the  action  ?]     Probably        1856. 
not  in  that  form,  because  such  an  interrogatory  T?ould      Edwards 
be  productive  of  no  benefit.    The  defendant  in  discovery    wakefield  . 
could  not  refuse  to  answer  the  interrogatory :  but,  if  he 
answered,  "  such  case  as  the  rules  of  law  permit  and  my 
counsel  learned 'in  the  law  shall  advise,"  it  would  pro- 
bably be  held  a  sufficient  answer  to  an  interrogatory  in 
those  terms.     But  the  now  defendant  could,  if  plaintiff 
in  discovery  in  equity,  by  apt  pleading  in  his  bill  of 
discovery,  force  the  plaintiffs  to  disclose  the  nature  of 
their  case,  though  not  the  evidence  in  support  of  it 
That  was  in  effect  done  in  TTie  Attorney  General  v.  The 
Corporation  of  London  (a).    The  bill  in  equity  would  at 
very  great  length  expand  what  is  contained  in  the  fifth 
interrogatory  here. 

Lord  Campbell  C.  J.  Were  it  not  for  the  case  of 
Flitcroft  V.  Fletcher  (*),  I  should  be  prepared  to  say  that 
this  rule  should  be  discharged.  In  deference  to  that 
authority  we  shall  take  time  to  consider.  ^ 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  Term  (June  10),  de- 
livered judgment. 

This  was  an  application  by  the  defendant  to  be 
allowed  to  deliver  interrogatories  to  the  plaintiffs  under 
the  51st  section  of  the  second  Common  Law  Procedure 
Act.  The  action  was  in  trover  by  the  assignees  of  a 
bankrupt,  to  recover  property  alleged  to  form  part  of 
the  bankrupt's  estate :  and  the  proposed  interrogatories 
were  for  the  purpose  of  compelling  the  plaintiffs  to  state 

(a)  2  Mtuf!.  ^  G.  217.  (b;  U  Exth,  543. 

2  II  2 
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1866.  "P^°  ^^^  ^^^  <^  <>'  ^^8  of  bankraptcy  they  intended 
Edwaeds  ^^  '®'y  "PO"  ^°  support  of  the  title  of  the  assignees. 
Wakefielh,  ^®  ^'^'"'^  ^**  ^^®  application  is  not  authorized  by  the 
enactment  in  question.  From  the  provision  limiting 
the  power  of  delivering  interrogatories  to  persons  only 
who  could  give  evidence,  and  from  the  subsequent  sec- 
tions, referred  to  in  the  argument,  where  provision  is 
made  as  to  depositions,  and  stat.  1  fF.  4.  e.  22«  as  to 
evidence  taken  under  commissions  is  referred  to,  we 
are  disposed  to  think  that  the  section  now  under  our 
consideration  is  intended  to  apply  to  cases  only  where 
the  matters  inquired  into  would  be  evidence  in  the 
cause,  and  that  it  was  not  intended  thereby  to  give  one 
party  the  power  of  asking  the  other  how  he  intends  to 
shape  his  case.  Such  an  inquiry  is  a  mode  of  requiring 
particulars  on  oath  without  the  party  being  obliged 
afterwards  to  confine  himself  to  the  particulars.  When 
the  justice  of  the  case  requires  such  particulars  to  be 
given,  the  Courts  have  generally  the  means  of  compelling 
them  to  be  given  under  such  provisions  as  are  reasonable* 
We  think  that  we  ought,  at  all  events,  to  hold  that  the 
discovery,  under  the  51st  section,  is  limited,  by  the  words 
**  upon  any  matter  as  to  which  discovery  may  be  sought,** 
to  the  cases  where  a  discovery  would  be  given  in  equity : 
and  we  think  that  the  proposed  questions  clearly  fall 
within  the  rule,  that  a  party  is  not  to  make  a  fishing 
application  as  to  the  manner  in  which  his  adversary 
intends  to  shape  his  case,  and  as  to  the  evidence  by 
which  he  intends  to  support  it  It  was  conceded,  by 
the  learned  gentleman  who  attended  on  this  occasion 
from  a  Court  of  Equity,  that,  in  answer  to  such  questions 
as  the  present  in  a  discovery  bill,  the  plaintiflb  at  law 
would  be  entitled  to  say  « I  shall  support  my  case  by 
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any  acts  of  bankruptcy,  T?hich  1  can  prove,  and  which  I  1856. 
shall  be  advised  to  rely  on."  The  danger  into  which  a  Edwards 
defendant  may  be  put  by  not  knowing  what  acts  of 
bankruptcy  may  be  relied  on  has  long  been  felt ;  and  the 
Legislature  has  interfered  to  do  away,  in  some  cases, 
with  the  hardship  of  the  relation  to  prior  acts  of  bank- 
ruptcy:  but  we  never  knew  of  any  application  to  a  Court 
of  equity  to  compel  the  assignees  to  state  upon  oath 
what  acts  of  bankruptcy  they  intended  to  rely  upon.  If 
that  course  could  have  been  adopted,  it  would,  wc  think, 
have  been  frequently  resorted  to. 

We  were  much  pressed  with  the  recent  case  of  FlU" 
croft  V.  Fletcher  (a)  in  the  Exchequer.  If  the  Court  there 
meant  to  decide  that  the  defendant  may  always  ask  the 
plaintiff  to  declare  on  oath  how  he  means  to  shape  his 
case,  we  are  not  prepared  to  assent  to  it;  and  we  should 
not  feel  ourselves  bound,  by  a  decision  of  this  nature,  to 
the  same  extent  as  where  a  decision  can  be  reviewed  on 
error,  even  if  the  case  were  precisely  in  point  Con- 
siderable part  of  the  discussion,  in  that  case,  seems  to 
have  been  on  the  nature  of  the  action  of  ejectment:  and 
we  entirely  agree  with  the  first  resolution  of  the  Court, 
that  the  action  of  ejectment  is  one  in  which  interro- 
gatories, under  the  51st  section  of  the  Act,  may  be 
administered.  On  the  other  point,  the  Court  relied,  in 
some  measure,  on  the  nature  of  real  actions,  where  it 
was  said  the  pedigree  must  be  specially  stated,  a  ground 
which,  even  if  well  founded,  would  not  apply  to  the 
present  case.  They  seem  also  to  have  relied  on  a  deci- 
sion of  a  Court  of  equity  as  to  disclosing  a  pedigree,  and 
not  to  have  considered  the  case  as  one  really  asking  for 

(a)  WBxtKhkZ. 
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the  mode  or  manner  of  shaping  the  plaintiff's  case,  and 
for  the  evidence  in  support  of  such  case.  One  learned 
Baron  referred  to  the  practice  of  granting  particulars; 
which  does  not  seem  to  us  a  good  reason  for  the  con- 
struction to  be  put  upon  the  Act.  We  are  of  opinion 
that  it  is  not  competent  for  a  defendant  to  require  a 
plaintiff  to  answer  on  oath  how  he  intends  to  shape  his 
case,  by  interrogating  him  as  to  the  acts  of  bankruptcy 
upon  which  he  proposes  to  rely :  and  we  think  therefore 
that  the  present  rule  should  be  discharged ;  the  costs  to 
be  the  plaintiffs'  costs  in  the  cause. 

Rule  discharged. 


William  Bbass  and  James  Stanes  against 
Frederick  Charles  Maitland  and  John 
Dick  Cbum  Ewing. 


THIRST  count:  that  plaintiffs  were  owners  of  the  ship 
Reffinay  lying  at  London^  and  bound  for  Calcutta,  as 


First  count : 
That  plaintiffs 
were  owners 
of  a  general 
ship ;  that 

defendants  caused  a  corrosive  suhstanco  to  be  packed  in  casks,  and  delivered  to  plaintiffs, 
as  casks  of  bleaching  powder,  to  be  carried  in  the  ship :  that  plaintifis  and  their  agents 
were  ignorant  that  bleaching  powder  contained  a  corrosive  substance,  and  the  casks  out- 
wardly appeared  to  be  sufficient ;  but  that  the  casks  were  insufficient,  and  the  contents  so 
improperly  packed,  that  the  corrosive  contents  escaped  and  destroyed  the  cargo.  Second 
count :  That  defendants  shipped  a  dangerous  article,  knowing  it  to  be  such,  without  notice 
of  its  daneer ;  and  the  plaintiffs,  without  knowledge  of  its  dangerous  nature,  received  it, 
and  stowed  it  in  the  hold,  where  it  did  mischief.  Pleas.  3  :  to  so  much  of  the  first  count 
as  relates  to  the  insufficiency  of  the  packages :  that  defendants  purchased  the  goods  ready 
packed  from  third  persons,  named,  and  were  not  themselves,  or  by  their  servants,  guilty  of 
negligence.  Plea  4,  to  first  count :  that  the  persons  employed  on  the  ship  knew  and  had 
the  means  of  judging  of  the  sufficiency  of  the  casks.  Plea  10 :  to  the  second  count :  that 
the  master  of  the  ship  knew,  or  had  the  means  of  knowing,  the  dangerous  nature  of  the 
goods.     On  demurrer  to  the  pleas : 

Held  by  Ix)rd  CcanpMl  C.  J.  and  Wightman  J.  :  that  there  is  an  implied  undertaking  on 
the  part  of  shippers  of  goods  on  board  a  general  ship  that  they  will  not  deliver  to  be  carried 
on  tne  voyage  packages  of  a  dangerous  nature,  which  those  employed  on  behalf  of  the  ship- 
owner  mav  not  on  inspection  be  reasonably  expected  to  know  to  be  of  a  dangerous  nature, 
without  giving  notice.    That,  consequently,  both  counts  were  good,  and  the  3d  plea  bad. 
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a  general  ship;  that  chloride  of  lime  is  an  article  of  a        I806. 
corrosive  and  dangerous  nature,  and  gives  forth  corrosive  "~  brass 
fumes,  and  is  highly  injurious  to  other  goods  with  which     Maitland. 
chloride  of  lime,  or  the  fumes  thereof,  come  in  contact, 
and  is  an  article  requiring,  in  order  that  it  may  be  safely  Hut  that  the 

4th  and  10th 

carried  on  a  voyage,  to  be  packed  carefully  and  skilfully,  pleas,  which 
and  in  packages,  not  liable  to  be  corroded  by,  and  suffi-  to  amount  to 
cient  to  keep  and  contain,  the  said  chloride  of  lime,  and  ^f  facts  equi- 
the  fumes  thereof,  during  the  voyage ;    that  defendants,  notice/wero 
well  knowing  the  respective  premises,  packed,  and  caused  ^°jjj|j  ^^^ 
to  be  packed,  a  large  quantity  of  an  article,  consisting,  in  (>om^on  J. : 
a  great  decree,  of  chloride  of  lime,  in  sixty  casks,  for  the  p^ied  under- 

^  ^  "  ^  taking  of  the 

purpose  of  being  sent  to  Calcutta  in  the  said  ship  of  the  shipper  did 
plaintiffs,  and  delivered  the  casks  to  the  master  of  the  beyond  an 
ship,  who  then  received  them,  as  sixty  casks  of  bleaching  uke^proper^ 
powder,  shipped  by  the  defendants,  in  good  order  and  ^ifv^  dan- 
condition,  weight  and  contents  being  unknown  to  the  ^^[Jo^t^n^tfce; 
master,  to  be  carried  to  Calcutta  in  the  said  ship:  that,  and  that  on 

'  '  the  first  count 

when  the  master  so  received  the  casks,  the  master  and  and  third  plea, 

taken  together, 

all  persons  employed  on  behalf  of  the  plaintifis  in  the  the  defendants 
ship  were  ignorant  that  bleaching  powder,  then  by  the  ^^  innocent 
defendants  mentioned  as  the  contents  of  the  casks,  con-  g<JSJI|"an- 
tained  or  consisted  of  chloride  of  lime,  or  any  article  of  ^^[^^i'thour'* 
the  corrosive  nature  hereinbefore  mentioned:  that  the  any  negligence 

on  their  parts. 

casks,  when  delivered  to  the  master,  appeared  outwardly.   And  that, 

...  therefore,  tho 

to  the  master,  to  be  sufficient  to  keep  in  their  contents  defendants 
during  the  said  voyage  to  Calcutta,  and  the  contents  judgment  on 
thereof  appeared  to   be  sufficiently  packed;   and    the  Ue  agreed ^'^ 
master  of  the  ship  had  not,  and  the  plaintiffs  and  their  of  \he  Co™? 
servants,  in  that  behalf,  had  not,  knowledcte  or  means  of  *^**  ***®  ^^^  , 

°  plea  was  good, 

knowledge  that  the  said  casks  were  not  so  sufficient,  or  "^^  ^^'^  second 

count  good ; 
bat  he  construed 
the  lOtb  plea 
as  not  amounting  to  an  allegation  of  notice,  and  therefore  held  it  bad. 
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1856.  the  contents  thereof  not  sufficiently  packed.  Yet  the 
Brass  casks,  when  delivered  by  the  defendants  on  board  the 
Maitland  *^^P*  ^^^®  insufficient  to  keep  in  the  contents  during  the 
voyage ;  and  the  bleaching  powder  and  chloride  of  lime, 
in  the  said  casks,  was  carelessly,  negligently,  unskilfully 
and  insufficiently  packed  in  the  said  casks;  and  by  and 
through  such  insufficiency  of  the  casks,  and  insufficient, 
careless  and  negligent  packing,  the  bleaching  powder 
and  chloride  of  lime,  during  the  voyage,  corroded  and 
burst  the  casks,  and  got  out  and  destroyed  goods  then 
in  the  ship,  for  the  safe  delivery  of  which,  at  CakuUag 
the  plainti£&  were,  under  bills  of  lading,  responsible  to 
the  shippers,  to  whom  they  had  been  obliged  to  make 
good  the  loss. 

Second  count:  that,  the  plain  tifis  being  owners  of  the 
ship  Regina^  lying  at  London^  bound  for  Calcutta  as  a 
general  ship,  the  defendants  vnrongfully  sent  to  the  ship, 
for  shipment  therein  to  be  carried  to  Calcutta^  sixty  casks 
containing  an  article  of  a  highly  dangerous  and  corrosive 
nature,  consisting,  in  a  great  degree,  of  chloride  of  lime, 
and  which  the  defendants  knew  to  be  an  article  of  such 
a  nature,  without  giving  due  or  any  notice  to  the  master 
of  the  said  ship,  or  to  any  person  or  persons  concerned 
or  employed  therein  on  behalf  of  the  plaintiffs,  of  the 
dangerous  and  corrosive  nature  of  the  said  article,  so 
that  the  persons  concerned  for  the  plaintifis  in  the  ship 
might  stow  and  deposit  the  said  casks  in  such  part  of 
the  ship  that  the  same  might  not,  during  the  voyage, 
endanger  the  other  goods  stowed  and  conveyed  in  the 
ship;  and  the  said  master  of  the  ship  and  the  other 
persons  concerned,  on  behalf  of  the  plaintifis,  in  the 
stowing  of  the  ship,  not  knowing  of  the  nature  of  the 
said  article,  stowed  and  placed  the  said  casks  in  the  hold 
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of  the  ship,  and  among  the  other  goods  and  merchandize  1356. 
in  the  ship,  the  same  being  a  proper  and  prudent  place  bram 
wherein  to  stow  ordinary  articles,  bnt  an  improper  and 
imprudent  and  dangerous  place  wherein  to  stow  articles 
of  a  dangerous  and  corrosive  nature :  that,  during  the 
voyage,  the  chloride  of  lime,  and  the  fumes  thereof, 
escaped  from  the  casks ;  and  the  casks,  being  in  the  hold 
with  the  other  merchandize,  mixed  with  and  corroded 
and  destroyed  the  other  goods  and  merchandize,  which 
would  not  have  been  the  case  had  the  said  casks  been 
stowed  elsewhere,  as  they  ought  to  have  been,  and 
would  have  been,  if  the  nature  of  the  said  chloride 
of  lime  had  been  known  to  the  plaintiffs  and  their  ser- 
vants :  and  the  plaintiffs,  being  responsible,  to  the  shippers 
of  the  said  goods  so  damaged,  for  the  safe  delivery  thereof 
at  Calcutta^  under  bills  of  lading,  have  become  liable  to 
make  good  the  said  damage,  and  have  been  forced  and 
obliged  to  make  it  good  to  the  shippers  of  the  said 
goods. 

Plea  3 :  to  so  much  of  the  first  count  as  relates  to  the 
alleged  insufficiency  of  the  casks :  that  defendants  did 
not  personally,  by  themselves  or  their  servants,  pack  the 
said  casks  and  their  contents,  or  any  of  them,  as  in 
the  first  count  of  the  declaration  alleged ;  but  that  they 
ordered  the  same  of  Messrs.  T,  Burfiett  8^  Sans^  of  Neto- 
castle  upon  Tyne^  to  be  supplied  and  packed  by  them  for 
the  purpose  of  being  sent  to  Calcutta ;  and  the  same  were 
so  supplied  and  packed  accordingly  by  the  said  Messrs. 
T.  Burnett  ^  Stmsy  and  by  the  defendants  delivered  on 
board  the  plaintifis'  said  vessel  the  Regina^  as  so  supplied 
and  packed  by  the  said  Messrs.  T.  Burnett  |r  Sons;  and 
that  the  defendants  and  Messrs.  T.  Burnett  ^  Sans, 
and  each  of  them  respectively,  did  not  know  or  believe, 
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1856.  find  bad  no  reason  to  know  or  believe,  that  the  casks 
jg^^gg  were  not  proper  or  sufficient. 
Maitland.  ^^^^  ^ '  ^^  ^^^  ^™^  count :  that  the  master  knew  that 
the  casks  contained  bleaching  powder,  and  that  he  knew, 
or  had  the  means  of  knowing,  and  reasonably  might  and 
could  and  ought  to  have  known,  that  bleaching  powder 
contained  and  consisted  of  chloride  of  lime ;  and  that 
the  master  and  persons  employed  by  the  plaintiffs  in 
the  said  ship  knew,  and  had  the  means  of  judging  of, 
and  knowing,  the  state  and  condition  and  sufficiency  of 
the  casks,  and  of  the  packing  of  the  contents  thereof.    • 

Plea  10:  to  the  second  count:  that  the  article  con- 
tained in  the  casks  was  bleaching  powder,  as  the  said 
master  well  knew ;  and  that  the  master  knew,  or  had  the 
means  of  knowing,  an^  reasonably  might  and  could  and 
ought  to  have  known,  the  nature  of  such  bleaching 
powder,  being  the  article  contained  in  the  said  casks. 
Demurrer  to  each  of  these  pleas.  Joinder. 
The  case  was  argued  in  last  Easter  term  (a). 

Blackburn^  for  the  plaintiffs.  It  appears  on  this  record 
that  the  plaintiffs  are  shipownersVbo  have  put  up  their 
vessel  as  a  general  ship  ;  the  defendants  are  merchants, 
who  have  brought  to  that  ship  goods  ready  packed  for 
the  purpose  of  being  carried  in  that  ship :  and  the  im- 
portant question  is.  What  is  the  legal  obligation  as  to 
packing  between  merchant  and  shipowner  in  such  a  case, 
who  are  not  strangers,  but  parties  [to  a  contractTor  the 
carriage  of  the  merchant's  goods  in], the  shipowner's  ship? 
There  is,  in  fact,  no  ground  in  this  case  for  imputing 
to  the  defendants  either  fraud  or  malice,  or  any  moral 

(a)  April  26th.  Before  Lord  Campbell  C.  J.,  Wightman  and  Oromp- 
/<m  Js. 


V. 

Maitland. 
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guilt:  and  therefore  the  declaration  has  been  purposely  1856. 
framed  so  as  to  charge  them  with  only  the  neglect  of  bram 
their  legal  duty  as  shippers  of  dangerous  goods,  ready 
packed.  The  shipowner  has  no  opportunity  to  examine 
the  packages,  which  he  cannot  open,  and  which  the 
merchant  has  taken  upon  himself  to  supply.  It  is 
reasonable,  therefore,  that  he  should  expect  the  mer- 
chant, who  brings  goods  of  a  dangerous  nature  so 
packed,  to  take  care,  at  least,  that  they  are  packed  with 
reasonable  and  sufficient  skill,  in  packages  sufficient  for 
the  journey,  and  without  negligence.  The  first  count 
is  framed  on  the  supposition  that  a  duty  on  the  part  of 
the  merchant,  to  that  extent  at  least,  is  implied  by  law, 
from  the  facts  stated  on  the  record.  There  is  very  little 
direct  authority  upon  the  subjet^t;  but  this  principle 
is  recognised,  and  it  is  acted  upon  in  analogous  cases. 
In  Story  On  Bailments^  sects.  562,  563,  after  stating 
that  it  is  part  of  the  implied  contract  of  every  carrier 
to  employ  a  vehicle  suitable  for  the  transportation,  and, 
if  by  water,  a  seaworthy  vessel,  it  is  added :  ^^  On  the 
other  hand,  the  owner  of  the  goods  is  bound  to  observe 
good  faith  towards  the  carrier,  (of  which  more  hereafter,) 
and  to  pack  his  goods,  and  put  them  in  a  fit  condition 
for  the  journey ;  and  if  he  does  not,  he  must  bear  any 
loss  arising  from  his  own  neglect.^  The  obligation  on 
the  carrier  to  furnish  a  seaworthy  ship,  and  on  the 
merchant  to  supply  the  goods  packed  in  a  fit  condition 
for  the  journey,  are  there  treated  of  as  coextensive; 
and  from  the  nature  of  their  situation  they  ought  to  be 
implied  to  the  same  extent.  They  are  parties  to  a 
contract,  each  of  whom  has  undertaken  to  furnish  some- 
thing which  the  other  party  must  take  on  trust  that  it 
is  reasonably  fit  for  its  purpose.     The  merchant  has  not 
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1856.  the  means  of  examining  into  the  condition  of  the  ship 
Brass  which  the  shipowner  supplies;  the  shipowner  has  not 
MAm.AND.  ^^®  means  of  examining  the  packages  which  the  mer- 
chant supplies.  Each  knows  of  the  trust  of  the  other, 
and  therefore,  from  the  necessity  of  the  thing,  each  im- 
pliedly warrants  that  what  he  supplies  shall  be  reasonably 
fit  for  its  purpose.  The  principle  is  the  same  as  that 
on  which  the  vendor  who  supplies  an  article  to  order  is 
taken  impliedly  to  warrant  that  it  is  reasonably  fit  for  its 
purpose ;  Shepherd  v.  Pyhus  (a).  It  is  in  such  a  case 
immaterial  that  the  article  is  not  manufactured  by  the 
vendor,  and  that  the  fault  is  in  persons  from  whom  he 
obtained  it;  Broton  v.  Edgington  (4).  That  case  shews 
that,  if  the  first  count  is  good,  the  third  plea  is  no  answer. 
In  Abbott  On  Shipping  (part  3.  chap.  6.  s.  1.  fith  ed. 
p.  270. ;  Sheets  Abbott,  part  4.  chap.  8.  8th  edit.  p.  402), 
it  is  said,  **  The  merchant  must  lade  no  prohibited  or 
uncustomed  goods,  by  which  the  ship  may  be  subjected 
to  detention  or  forfeiture."  This  is  given  as  an  example 
of  the  duties  of  the  merchant;  the  principle  being,  that 
**  the  hirer  of  any  thing  must  use  it  in  a  lawful  manner, 
and  according  to  the  purpose  for  which  it  is  let."  It 
can  hardly  be  said  that  the  defendants  did  so  when 
putting  on  board,  without  notice,  dangerous  goods, 
improperly  packed.  In  Crouch  v.  The  London  and 
North  Western  Railway  Company  (c)  it  was  held  that 
a  common  carrier  was  not  justified  in  refusing  to  receive 
packages  of  goods  merely  because  the  customer  would 
not  tell  him  the  contents  of  the  package.  It  follows  that 
the  customer  must  warrant  that  they  are  such,  and  so 
packed,  as  not  to  be  dangerous.     Independently  of  any 

(a)  3M.^G.  868.  (6)  2  M.  ^  G.  279* 

(«)  14  Com.  B.  255. 


V. 

Maitland. 
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warranty,  the  defendants  are  answerable  for  the  loss  IS56. 
occasioned  by  placing  dangerous  goods  in  the  neigh-  j^^^^jj^ 
bonrhood  of  others;  Vaughan  y.  Menlove  (a).  This 
would  be  so  if  the  plaintifis  and  defendants  were 
strangers  to  each  other,  except  from  the  proximity  of 
their  goods.  The  goods  injured  are  not,  it  is  true,  the 
property  of  the  plaintifis;  but  they  are  responsible  for 
them  unless  the  delivery  has  been  prevented  by  some 
of  the  excepted  perils.  The  destruction  of  those  goods 
by  others  packed  along  with  them  is  not  one  of  such 
excepted  perils :  this  scarcely  requires  an  authority ;  but 
it  has  been  decided  in  this  Court  (ft).  The  second 
count  avers  a  knowledge,  on  the  part  of  the  defendants, 
of  the  dangerous  nature  of  the  goods ;  and,  that  being  so, 
it  was  their  duty  to  give  notice ;  WiJUams  v.  The  East 
India  Company  (e). 

The  third  plea  is  to  the  first  count  only,  so  far  as 
relates  to  the  insufficiency  of  the  packages  supplied. 
It  admits  the  insufficiency  of  the  packages,  and  that 
the  shipowners  had  no  means  of  knowing  it,  but 
alleges  that  the  goods  were  furnished,  ready  packed, 
by  Messrs.  Burnett  |r  Co.,  with  whom  the  plaintiffs 
have  no  privity,  and  against  whom  they  cannot  main* 

(a)  3  New  Cos.  468. 

(h)  Gilletpie  t.  TAoMfWon.  EaUtr  Term,  Friday,  April  25th,  1856. 
Thii  was  a  special  case,  in  which  the  only  qaestion  was  whether  the 
defendant,  the  shipowner,  was  answerable  to  the  plainti^  the  shipper  of 
goods,  nnder  the  ordinary  bill  of  lading,  for  damage  sustained  by  those 
goods  in  consequence  of  the  leakage  of  turpentine  from  casks  belonging 
to  third  parties,  no  negligence  being  imputed  to  the  defendant.  JotqA 
Brown,  for  the  plaintiff,  was  not  called  upon  to  argue.  Maniiiy,  for  the 
defendant,  admitted  he  could  not  support  the  defence. 

Per  Curiam,  {Lord  CampbeU  C.  J.,  fTt^Afnuiii,  Erie  and  Cronqttom  Js.). 
The  case  is  too  clear  for  argument. 

Judgment  for  the  plaintiff. 

(e)  3  Eaei,  192. 
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1856.  tain  any  action.  If,  therefore^  it  is  a  good  plea,  the 
Bba^s  plaintiffs  are  without  remedy.  But,  if  the  defendants 
Maitland.  caused  the  goods  to  be  packed,  and  they  were  not 
packed  with  reasonable  sufficiency,  it  is  immaterial 
whether  the  defendants  knew  of  that  insufficiency  or 
not,  or  whether  it  arose  from  their  own  act,  or  the  act 
of  those  whom  they  trusted;  Broum  v.  Edgington{ay 

The  fourth  plea  is  an  imperfect  plea  of  Not  Guilty. 
If  the  plaintiffs'  agents  neglected  reasonable  pre- 
cautions, and  the  loss  was  attributable  in  part  to  that 
negligence,  it  is  a  defencej  but  all  that  is  averred  in 
the  fourth  plea  is  consistent  with  perfect  prudence  on 
the  part  of  the  plaintifis  and  their  agents. 

The  tenth  plea,  to  the  second  count,  if  it  had  averred 
that  the  plaintiffs'  agents  knew  the  danger,  would  have 
been  an  answer;  for  it  could  not  have  been  necessary  to 
give  notice  of  what  was  already  known :  but  it  does  not 
even  aigumentatively  go  further  than  to  say  that  they 
might  have  known;  which  is  no  doubt  true;  for  the 
roaster  might  have  been  a  very  skilful  chemist. 

Bamll,  for  the  defendants.  The  first  count  can  be 
supported  only  if  it  imputes  some  fraudulent  concealment 
or  deceit  on  the  part  of  the  defendants;  if  there  is  such 
an  averment,  it  is  traversed  by  the  third  plea.  There  is 
no  implied  warranty  in  such  a  case  as  to  the  quality  of 
the  goods  or  the  nature  of  the  packages.  The  carrier, 
if  he  suspects  anything  is  wrong,  should  make  inquiries; 
no  doubt  it  would  be  a  fraud  if  such  inquiries  were 
answered  untruly.  Even  in  insurance  cases  ^^  either 
party  may  be  innocently  silent,  as  to  grounds  open  to 

(o)  2  A/.  ^  C.  279. 
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boih^   to   exercise   their  jadgment   upon  ;"     Carter   y.        1856. 

Boehm  (a),  2  Kent  Com.  (3d  ed.)  491.      The  4th  and       b^s 

10th  pleas  are  sufficient,  as  they  bring  the  case  within    maitland. 

that    principle.     The    second    count    distinctly    avers 

knowledge  on  the  part  of  the  defendants,  and  ignorance 

on  the  part  of  the  plaintiffs  and  their  servants ;  and  it 

must  therefore  be  admitted  to  be  good  on  the  authority 

of  Williams  v.  The  East  India  Company  {b) :    but  the 

10th  plea  avers  that  the  master  reasonably  might  and 

ought  to  have  known  the  dangerous  nature  of  the  goods ; 

and,  if  so,  there  was  no  occasion  to  give  notice.     The  3d 

plea  to  the  first  count  raises  the  question  whether  there 

is  any  implied  warranty  as  to  the  nature  of  the  packages. 

There   is  no  decision  that  there  is  such  a  warranty. 

The   passage   in   Story  On  Bailments^  sect.  563,  is  in 

reference    to   what  will  excuse   a  carrier  from   being 

responsible   for  the    loss  of  goods:    he   is  excused   if 

the  loss  is  by  insufficient  packing,  but  not  if  he  has 

knowledge  or  means  of  knowledge  of  the  insufficiency ; 

Beck  V.  Evans  (c).      But   the  carrier  cannot  bring  an 

action  for  such  insufficiency  ;  Baily  v.  MerreU  (d). 

Blackburn  was  heard  in  reply. 

Ci/r.  adv,  vuh. 

In  this  Term  (June  Uth),  judgment  was  delivered. 

Lord  Campbell  C.  J.     In  this  case  I  have  prepared  ^    Lord^ 

CampbeU  C.  J. 

a  judgment  which  my  brother  Wightman  has  read,  and         and 
authorizes  me  to  say  he  concurs  m.      I   now  read  it. 


(a)  3  Burr.  1905.  1910.  (&)  3  East.  192. 

(c)  16  EoMt,  245.  id)  3  Bulit,  94. 
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1856.       My  brother  Crompton,  who  does  not  agree  in  all  respects 
jgj^^g,       with  this  judgment,  will  deliver  his  own. 
Maitland.       ^  *™  ^^  opinion  that  both  counts  of  the  declaration 

are  good. 
OiwpSfc.  J.      The  first  alleges  that  the  plaintiffia  were  owners  of  a 
WightLn  J.  ^^'P  P*^^  *^P  ^y  ^^^™  ^  ^  general  ship  for  a  voyage  firom 
London  to  Calcutta;  that  chloride  of  lime  is  an  article 
of  a  corrosive  and  dangerous  nature,  highly  injurious  to 
other  goods  with  which  it  may  come  in  contact,  and 
requiring  to  be  packed  carefully  and  skilfully ;  that  the 
defendants,  well  knowing  this,  packed  and  caused  to  be 
packed  a  large  quantity  of  an  article  consisting  chiefly 
of  chloride  of  lime  in  casks,  to  be  sent  to  Calcutta  in 
the  plaintiff's  ship,  and  delivered  the  said  casks  to  the 
master  of  the  said  ship,  as  casks  of  bleaching  powder; 
that  the  master  received  them  as  casks  of  bleaching 
powder,  shipped  by  the  defendants  in  good  order  and 
condition,  contents  unknown,  to  be  carried  to  Calcutta 
in  the  said  ship;  that  the  master  and  all  persons  on 
behalf  of  the  plaintifi  in  the  ship  were  ignorant  that 
bleaching  powder  contained  or  consisted  of  chloride  of 
lime  or  any  article  of  the  corrosive  nature  before  men- 
tioned;  that  the  casks,  when  delivered  to  the  master, 
appeared  outwardly  to  be  sufficient  to  keep  in  their 
contents  during    the  voyage,  and    to  be  sufficiently 
packed;  and   that  the  master  had  not,  and  that  the 
plaintifis  and  their  servants  had  not,  knowledge,  or 
means  of  knowledge,  that  the  casks  were  not  so  suffi- 
cient, or  that  the  contents  thereof  were  not  sufficiently 
packed;  yet  that  the   casks  when  so  delivered  were 
insufficient  to  keep  in  the  contents  during  the  voyage, 
and  the  bleaching  powder  and  chloride  of  lime  in  the 
casks  were  carelessly,  negligently,  unskilfully  and  insuffi*^ 
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cientlj  packed.     The  count  then  goes  on  to  allege  that        i856. 

thereby  ihe  chloride  of  lime  during  the  voyage  corroded        bram 

and  burst  the  casks,  and    became  mixed  with,  and     „    ^• 

'  Maitland. 

injured  and  destroyed,  other  goods  then  in  the  ship,  for 

the  safe  delivery  of  which  at  Calcutta  the  plaintiffs  were,  cam^^CJ. 

under    bills   of   lading,  responsible    to    the  shippers:    «r/J^^j 

whereby  the  plaintiflB  have  been  obliged  to -make  good 

to  the  shippers  and  owners  of  the  said  goods  the  damage 

80  occasioned. 

I  agree  with  the  contention  of  the  defendants'  counsel 
that  thb  count  does  not  charge  any  fraud,  or  shew  any 
deceitful  act  or  concealment  which  can  be  considered  the 
foundation  of  an  action  purely  ex  delicto.  But  I  think 
that  it  states  facts  which  shew  that  ex  contractu  a  duty 
was  cast  upon  the  defendants,  that  they  have  violated 
this  duty,  and  that,  the  violation  of  this  duty  having 
caused  loss  to  the  plaintiffs,  a  good  cause  of  action  is 
disclosed 

Where  the  owners  of  a  general  ship  undertake  that 
they  will  receive  goods  and  safely  carry  them  and 
deliver  them  at  the  destined  port,  I  am  of  opinion  that 
the  shippers  undertake  that  they  will  not  deliver,  to  be 
carried  in  the  voyage,  packages  of  goods  of  a  dangerous 
nature,  which  those  employed  on  behalf  of  the  ship- 
owner may  not  on  inspection  be  reasonably  expected  to 
know  to  be  of  a  dangerous  nature,  without  expressly 
giving  notice  that  they  are  of  a  dangerous  nature.  Mr. 
BoviU  denied  that  there  was  any  warranty  whatever  on 
the  part  of  the  shipper  as  to  the  nature  of  the  article 
shipped,  and  contended  that  it  was  the  duty  of  the 
master  of  the  ship  to  ask  for  information  if  he  wished  to 
know  particularly  the  nature  of  the  goods,  with  a  view 
to  their  stowage,  quoting  various  decisions  upon  the 

YOU   VI.  2  I  E.   &   D. 
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1856.  contract  between  buyer  and  seller,  and  between  assured 
Bha^s  ^^^  underwriters.  But  these  contracts  are  so  essentially 
different  from  the  contract  between  a  carrier  and  the 
owner  of  goods  to  be  carried,  that  the  decisions  upon 
C^pMiC,  J.  ^^^™  ^^^  ^^  ^  ^^  ^^^^'®  assbtance  to  us.  One  case  he 
WiktmanJ  ^^^^^  deserving  particular  notice,  Baily  v.  MerreU{a)y 
from  Btdstrode,  in  which  it  was  held,  between  carrier 
and  the  owner  of  goods  to  be  carried,  that,  although  the 
defendant  had  represented  the  goods  to  be  of  a  giyen 
weight,  an  action  would  not  lie  against  him  on  the 
ground  that  they  were  of  much  greater  weight,  whereby 
the  plaintiff's  horse  had  been  injured  in  drawing  them. 
But  there  the  representation  must  have  been  free  from 
fraud :  and  the  reason  given  for  the  decision  is,  that  the 
carrier  might  without  difficulty  have  ascertained  the 
true  weight  of  the  goods.  Therefore  thb  can  only  be 
regarded  as  an  authority  that  the  carrier  has  no  right  to 
expect  any  communication  respecting  the  nature  of  the 
goods,  where  he  may  himself  easily  discover  it.  But 
here  there  is  an  allegation  that  the  plaintiffs  and  their 
servants  neither  had  knowledge  nor  means  of  knowledge 
of  the  dangerous  nature  of  the  goods,  or  of  the  defective 
packing,  which  increased  the  danger.  If,  under  these 
circumstances,  there  were  not  a  duty  incumbent  on  the 
shipper  to  give  notice  of  the  dangerous  nature  of  the 
goods  to  be  shipped,  commerce  could  not  be  carried  on. 
It  would  be  strange  to  suppose  that  the  master  or  mate, 
having  no  reason  to  suspect  that  goods  offered  to  him  for 
a  general  ship  may  not  safely  be  stowed  away  in  the 
hold,  must  ask  every  shipper  the  contents  of  every 
package.     If  he  is  not  to  do  so,  and  there  is  no  duty  on 

(a)  3  BuUt,  94. 
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the  part  of  the  shipper  of^a  dangerous  package  to  give        1856. 

notice  of  its  contents  or  quality,  the  consequence  is  that,       beam 

without  any  remedy  against  the  shipper,  although  no     maitland. 

blame  is  imputable  to  the  shipowners  or  those  employed 

by  them,  this  package  may  cause  the  destruction  of  the  CampbeUC.J. 

ship  and  all  her  cargo,  and  the  lives  ot  all  who  sailed  in    jf^^^j, 

her.    In  the  course  of  the  last  term  (a)  we  held  that  the 

owners  of  a  general  ship  were  liable  to  a  shipper  for 

damage  done  to  the  goods  from  other  goods  stowed  in 

the  hold,  without  allegation  or  proof  of  any  wilful  or 

negligent  default  on  the  part  of  the  ship ;  and  there  can 

be  no  doubt  that  the  present  plaintifib  were  bound  to 

make  good  (as  they  allege  that  they  have  done)»  to  the 

other  shippers  of  goods  to  be  carried  on  board  their 

ship  from  London  to  Calcutta^  the  damage  done  by  the 

chloride  of  lime  shipped  by  the  defendants.     If  the 

plaintifls  and  those  employed  by  them  did  not  know  and 

had  no  means  of  knowing  the  dangerous  quality  of  the 

goods  which  caused  the  calamity,  it  seems  most  unjust 

and  inexpedient  to  say  that  they  have  no  remedy  against 

those  who  might  easily  have  prevented  it.     Although 

those  employed  on  behalf  of  the  shipowner  have  no 

reasonable  means  during  the  loading  of  a  general  ship 

to  ascertain  the  quality  of  the  goods  offered  for  shipment, 

or  narrowly  to  examine  the  sufficiency  of  the  packing  of 

the  goods,  the  shippers  have  such  means ;  and  it  seems 

much  more  just  and  expedient  that,  although  they  were 

ignorant  of  the  dangerous  quality  of  the  goods  or  the 

insufficiency  of  the  packing,  the  loss  occasioned  by  the 

dangerous  quality  of  the  goods  and  the  insufficient 

packing  should  be  cast  upon  the  shippers  than  upon 

the  shipowners. 

(a)  GiUetpie  ?.  T^on^Mo**  ante,  p.  477,  note  (b). 
2  I  2 
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1856.  It  has  been  truly  observed  that  there  is  no  express 

Brass  decision  to  establish  the  liability  of  the  shipper  under 
Maitland.  ^"^^  circumstances :  but  this  liability  has  always  hitherto 
been  assumedy  and  has  never  been  contested.  In 
Campbell  C.  J.  WUUams  V.  The  East  India  Company  (a),  the  Court  and 
WiffkLan  J.  ^^  ^^^  o^  ^^  s^^^s  thought  it  clcar  law  that  it  is  the 
duty  of  a  person  putting  on  board  a  ship  a  dangerous 
commodity  to  give  notice  to  the  master,  or  other  persons 
employed  in  the  navigation,  of  its  dangerous  nature, 
without  any  question  being  put;  and  so  imperative  is 
this  duty  considered,  that  the  law  strongly  presumes  that 
it  was  performed,  insomuch  that  an  action  cannot  be 
maintained  for  putting  the  dangerous  commodity  on 
board,  without  express  evidence  to  prove  a  negative, 
that  notice  was  not  given.  Under  such  circumstances. 
Lord  Ellenbarmigh  held  the  rule  of  law  to  apply,  *^  that 
where  any  act  is  required  to  be  done  on  the  one  part,  so 
that  the  party  neglecting  it  would  be  guilty  of  a  criminal 
neglect  of  duty  in  not  having  done  it,  the  law  presumes 
the  affirmative,  and  throws  the  burthen  of  proving  the 
contrary,  that  is,  in  such  case,  of  proving  a  negative,  on 
the  other  side." 

Lord  Tenterden^  in  the  chapter  of  his  Treatise  on 
Shipping,  where  he  treats  of  '^  The  general  duties  of  the 
Merchant"  {Abbott  On  Shipping^  part  3.  chap.  6.,  6th  ed., 
p.  270  ;  Sheets  Abbott,  8th  ed.,  part  4.  chap.  8.  p.  402.), 
lays  down  the  general  principle  on  which  the  doctrine 
rests :  *'  the  hirer  of  any  thing  must  use  it  in  a  lawful 
manner,  and  according  to  the  purpose  for  which  it  is  let.'* 
He  then  gives,  as  an  instance,  *'  the  merchant  must  lade 
no  prohibited  or  uncustomed  goods,  by  which  the  ship  may 

(a)  3  East,  192. 
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be  subjected  to  detention  or  forfeiture.''    Pari  ratione,       1856. 
the  merchant  must  not  lade  goods  of  a  dangerous  nature,       brass 
which  the  master  and  those  employed  in  the  navigation    Maitlamd. 
of  the  ship   have  no  means  of  knowing   to  be  of  a 
dangerous  nature,  without  giving  notice  of  their  nature,  campbeU  C.  J. 
so  that  the  master  and  those  employed  in  the  navigation    mgj^^  j. 
of  the  ship  may  exercise  an  option  to  refuse  to  accept 
them,  and,  if  accepted,  may  stow  them  where  they  will 
not  endanger  the  rest  of  the  cargo. 

The  first  count  of  the  declaration  contains  no  specific 
averment  as  to  the  duty  of  the  defendants  as  shippers; 
but,  what  is  much  better,  it  states  facts  shewing  that  the 
duty  in  point  of  law  arose ;  and  it  shews  that  this  duty 
was  violated,  per  quod  the  plaintifis  were  damnified.  If 
so,  the  first  count  is  sufficient. 

The  second  count,  which  is  framed  on  the  same 
principles,  is  allowed  to  be  free  from  objection. 

We  must  now  therefore  consider  the  sufficiency  of  the 
pleas.  The  third  plea,  which  is  the  first  demurred  to, 
and  which  is  pleaded  to  so  much  of  the  first  count  as 
relates  to  the  casks,  I  consider  insufficient.  Waiving 
the  objection  that  it  seeks  to  divide  the  dangerous 
quality  of  the  goods  and  the  insufficiency  of  the  packing 
into  separate  and  distinct  causes  of  action,  I  think  that  it 
discloses  no  defence  as  to  the  insufficient  packing;  for  it 
only  denies  that  the  defendants  personally,  or  by  their 
servants,  packed  the  casks,  and  alleges  that  they  employed 
Burnet  Sf  Sans  to  pack  them,  and  that  neither  the  de- 
fendants nor  Burnet  Sf  Sans  knew  or  believed,  or  had 
reason  to  know  or  believe,  that  the  casks  were  not  proper 
or  sufficient.  The  first  count  is  not  in  deceit,  founded 
on  any  guilty  knowledge ;  the  allegation  of  the  insuffi- 
ciency of  the  casks,  and  of  the  dangerous  nature  of  the 
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J  856.       goods^  is  not  denied  by  the  third  plea.    It  follows  that 

B„^gg       the  ignorance  of  the  defendants,  and  those  employed  by 

Maitland    ^^®™>  ^^"  ^^  ^^  excuse  for  putting  on  board  without 

notice  the  dangerous  goods  insufficiently  packed.    For 

CampUii C.J.  ^^^^  purpose  it  is  quite  immaterial  whether  the  casks 

«•  i^"^    T     were  made  by  the  hands  of  the  defendants  themselves, 

ntghtman  J.  •^ 

or  by  their  servants,  or  by  Burnet  §•  Stww,  as  their  agents. 
The  defendants,  and  not  the  plaintifis,  must  suffer,  if 
from  the  ignorance  of  the  defendants  a  notice  was  not 
given  to  the  plaintiffs,  which  the  plaintiffs  were  entitled 
to  receive,  and  from  the  want  of  this  notice  a  loss  has 
arisen  which  must  fall  either  on  the  plaintifis  or  on  the 
defendants.     I  therefore  hold  the  third  plea  to  be  bad. 

But  I  am  of  opinion  that  the  fourth  plea,  which  is 
pleaded  to  the  first  count,  is  a  good  bar.  This  is  an 
argumentative  plea  of  Not  guilty,  alleging  facts  which, 
if  true,  shew  that- the  supposed  duty  relied  upon  in  the 
first  count  did  not  arise,  and  that  there  was  no  actionable 
default  on  the  part  of  the  defendants.  If  "  the  master 
knew,  or  had  the  means  of  knowing,  and  reasonably 
might  and  could  and  ought  to  have  known,  that  the 
bleaching  powder  contained  and  consisted  of  chloride  of 
lime,"  and  if  **  the  master  and  persons  employed  by  the 
plaintifis  in  the  ship  knew,  and  had  the  means  of  judging 
of  and  knowing,  the  state  and  condition  and  sufficiency 
of  the  casks,"  according  to  the  rule  laid  down  in  consi- 
dering the  validity  of  the  declaration,  there  was  no 
occasion  for  the  defendants  to  give  any  express  notice, 
and  they  cannot  be  chaiged  with  any  breach  of  duty 
in  putting  the  packages  on  board,  however  dangerous 
they  might  be.  On  this  supposition,  the  loss  which 
has  happened  is  to  be  imputed  to  the  carelessness  and 
misconduct  of  the  master  and  those  employed  by  the 
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plaintiflb  in  stowing  the  casks  where  they  were  likely  to        1856. 
injure  other  goods.     A  mere  allegation  of  **  means  of       hrabb 
knowledge'*  I  think  would  not  have  been  sufficient,  as    m^,xI.and. 
this  might  be  satisfied' by  calling  in  skilful  chemists,  and 
resorting  to  investigation  inconsistent  with  the  usual  Om^MiCJ. 
course  of  commercial  business;  but  the  shippers  were    wigkLanJ. 
justified  in  acting  upon  the  supposition  that  the  master 
(to  whom  the  goods  are  alleged  to  have  been  delivered) 
did  know  what  *'he  reasonably  might  and  could  and 
ought  to  have  known."    Giving  credit,  as  we  are  bound 
to  do  on  this  demurrer,  to  the  allegations  in  the  fourth 
plea,  the  master  received  these  casks  knowing  the  degree 
to  which  they  were  dangerous,  in  the  same  manner  as  if 
he  had  received  carboys  of  vitriol,  universally  known  to 
be  most  dangerous;  and  the  defendants  are  not  answer- 
able for  the  consequences. 

I  am  likewise  of  opinion  that  the  tenth  plea,  which  is 
pleaded  to  the  second  count,  is  good.  This  count 
pointedly  and  exclusively  rests  upon  the  want  of  notice 
of  the  dangerous  and  corrosive  nature  of  the  article 
shipped.  But  there  could  be  no  occasion  for  notice 
from  the  defendants  to  the  master  of  that  which  *'  he 
knew  or  had  the  means' of  knowing,  and  reasonably 
might  and  could  and  ought  to  have  known."  The 
plaintiffs,  impeaching  the  tenth  plea,  rest  on  this  point 
of  law,  that,  granting  the  facts  averred  in  this  plea  to  be 
true,  it  appears,  on  the  record,  that  the  damage  sustained 
by  the  plaintifiB  was  the  immediate  result  of  the  de- 
fendants' breach  of  duty.  If,  however,  the  facts  alleged 
in  this  plea  are  granted,  I  am  of  opinion  that  there  was 
no  breach  of  duty  in  the  reticence  of  the  defendants 
when  the  goods  were  loaded,  and  that  the  loss  must  be 
taken  to  have  arisen  fi*om  a  breach  of  duty,  on  the  part 
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1856.       of  the  master,  in  not  refusing  to  accept  the  goods  to  be 

BkIm       loaded  in  the  ship,  or  in  not  taking  care  that  they  were 

Maitland.   ^^  stowed  as  to  secure  the  ship  and  the  rest  of  the  cai^ 

from  danger. 
Campuu  C.  J  ^  therefore  think  that  the  plaintifis  must  rely  upon 
Wightman  J.  ^^^^^  traverse  of  the  4lh  and  10th  pleas,  and  that  on  the 
demurrer  to  these  pleas  we  ought  to  give  judgment  for 
the  defendants,  while  on  the  demurrer  to  the  declaration 
and  to  the  3rd  plea  there  should  be  judgment  for  the 
plaintifik 

Crempton  J.  Crompton  J,  The  second  count  of  this  declaration 
is  framed  on  the  breach  of  duty  or  wrongful  act  of  the 
defendants  in  shipping  dangerous  articles  on  the  plain- 
tiffs' ship,  which  the  defendants  knew,  and  which  the 
plaintiffs  did  not  know,  to  be  dangerous,  without  giving 
any  notice  to  the  plaintiffs  of  the  dangerous  nature  of 
the  goods.  This  count  was  admitted  by  the  defendants' 
counsel  to  be  good ;  and  it  clearly  falls  within  the  principle 
of  the  case  of  ^Filliams  v.  JEasi  India  Company  {a).  In  that 
case  Lord  Ellenborough  remarks,  in  giving  the  judgment 
of  the  Court  in  page  200,  that,  '*  in  order  to  make  the 
putting  on  board  wrongful,  the  defendants  must  be  cog- 
nizant of  the  dangerous  quality  of  the  article  put  on 
board."  The  second  count  of  the  declaration  in  the 
present  case,  averring  such  knowledge  of  the  defendants, 
appears  to  me  to  be  good. 

On  the  1st  count  and  3rd  plea  diflScult  questions 
arise  as  to  the  duty  or  engagement  of  the  shipper  of 
goods,  and  as  to  the  construction  of  the  pleadings;  and  I 
am  by  no  means  satisfied  that  the  plaintiffs  are  entitled 

(a)  ZEtut,  \dl. 
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to  our  judgment  either  on  the  1st  count  and  3rd  plea        1S56. 
considered  together,  or  on  the  first  count  taken  alone.        Brass 
It  was  stated,  bj  the  counsel  for  the  plaintifis,  that  the     HAircANa 
1st  count  was  purposely  framed  to  charge  the  defendants  * 

with  a  breach  of  warranty,  without  imputing  to  them  ''^P^^ 
any  fraud,  deceit  or  misconduct;  in  other  words,  that 
they  are  charged  as  innocent  shippers  of  goods,  who 
have  broken  a  supposed  implied  warranty  that  the  goods 
were  fit  to  be  shipped.  It  was  said  that  there  was  an 
absolute  warranty,  without  qualification,  that  the  goods 
were  fit  for  shipment  on  the  voyage,  and  that  they  were 
not  dangerous ;  and,  if  that  proposition  be  maintainable, 
the  plaintifis  would  of  course  be  entitled  to  succeed  on 
the  count;  and  neither  the  third  plea  denying  negligence 
by  the  defendants  or  their  servants,  and  denying  know- 
ledge of  the  danger  on  their  parts,  nor  the  4th  plea 
shewing  that  the  master  and  parties  employed  on  the 
ship  themselves  knew  of  the  dangerous  nature  of  the 
{Packages,  could  be  any  answer  to  a  breach  of  such 
an  absolute  warranty.  If,  however,  the  count  is  to  be 
construed  as  inferentially  charging  a  knowledge  on  the 
part  of  the  defendants,  and  that  be  a  necessary  ingredient 
in  the  cause  of  action,  it  would  be  answered  by  the 
3rd  plea,  which  avers  that  the  defendants  did  not  know, 
and  had  no  reason  to  know,  of  the  insufficiency  of  the 
casks.  Agdn,  if  the  count  is  construed  as  depending  on 
a  negligence  in  packing  on  the  part  of  the  defendants 
or  their  servants,  that  might  be  answered  by  the  part  of 
the  plea  which  states  that  the  packing  was  not  their 
personal  act  or  the  act  of  their  servants,  but,  as  I  under- 
stand the  plea,  that  they  ordered  the  goods  from  third 
parties,  and  that  the  goods  were  bought  by  them  and 
supplied    to  them  as  puncheons  when    packed.     This 
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1856.        seems  to  be  an  argumentative  denial  of  the  imputed 
Brass        neglif^encc  on  their  parts,  or  on  the  part  of  any  persons 
Maitland.    ^'^^  whose  acts,  as  their  servants,  they  were  responsible. 
*  The  first  count  states,  in  effect,  that  chloride  of  lime  was 

ompton  .  ji^QggfQQg^  {iQ^  required,  for  its  being  safely  carried  on 
a  voyage,  to  be  safely  and  securely  packed ;  and  it  avers 
the  defendants'  knowledge  of  that  fact  It  states  a 
packing  by  defendants  and  their  servants;  and  that 
packing  appears  afterwards  to  have  been  negligent  and 
unskilful.  The  count  attributes  the  damage  to  the  in- 
sufficient and  unskilful  packing,  and  states  that  the 
plaintiffs  had  no  knowledge,  or  means  of  knowledge,  of 
the  insufficient  packing.  The  engagement  or  duty  of 
the  defendants,  and  their  breach  of  such  duty  or  engage- 
ment, must  arise  from  the  shipmenty  and  not  ftt>m  the 
packing^  of  the  goods;  and  upon  the  whole  the  1st  count 
seems  to  me  to  be  a  complaint  of  delivering  goods, 
dangerous  from  bad  packing,  and  not  known  to  the 
plaintifis  to  be  dangerous:  and,  either  on  -the  count,  or 
on  the  count  and  3d  plea,  it  must,  I  think,  be  taken 
that  the  defendants  are  treated  as  innocent  shippers, 
without  knowledge,  on  their  parts,  that  th^  goods,  as 
packed,  were  dangerous ;  and,  if  the  pleadings  are  so 
treated,  the  point  arises,  which  it  was  stated  it  was  the 
object  of  the  parties  to  raise  before  us,  as  to  the  extent 
of  the  duty  or  engagement  of  shippers  of  goods,  shipped 
in  a  general  ship.  What  then  is  the  nature  and  extent  of 
this  duty  or  engagement  on  the  part  of  shippers  of  goods? 
On  the  one  hand  it  is  clearly  a  tortious  act,  for  the  con- 
sequences of  which  the  shippers  are  responsible,  to  ship 
goods  apparently  safe  and  fit  to  be  carried,  and  fix>ra  which 
the  shipowner  is  ignorant  that  any  danger  is  likely  to 
arise,  without  notice  of  such  goods  being  dangerous,  if  the 
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shipper  18  aware  of  such  danger.  Such  shipment,  when  1856. 
the  scienter  b  made  out,  is  clearly  wrongful  and  tortious ;  Bbass 
and  perhaps  an  action  on  a  contract  to  give  notice  in  Maitlano. 
such  a  case  might  be  supported,  though  it  would  seem 
rather  to  be  the  subject  of  an  action  of  tort.  On  the  ""^w* 
other  hand,  I  cannot  agree  with  the  doctrine,  contended 
for  on  the  part  of  the  plaintiffs,  that  there  is  an  absolute 
engagement  on  the  part  of  the  shipper  that  the  goods 
are  safe,  and  fit  to  be  carried  on  the  voyage.  Such  a 
warranty  would  include  the  cases  where  the  goods  may 
be  openly  seen,  and  are  known  by  the  shipowner  to  be 
dangerous.  It  does  not  seem  that  there  is  any  autho- 
rity decisive  on  the  point  as  to  whether  the  shipper  is 
liable  for  shipping  dangerous  goods  without  a  commu- 
nication of  their  nature,  when  neither  he  nor  the  ship- 
owners are  aware  of  the  danger.  It  seems  very  difficult 
to  hold  that  the  shipper  can  be  liable  for  not  communi- 
cating what  he  does  not  know.  Supposing  that  hay  or 
cotton  should  be  shipped,  apparently  in  a  fit  state,  and 
not  dangerous  to  the  knowledge  of  the  shippers  or  of 
the  shipowners,  but  really  being  then  in  a  dangerous 
state  from  a*  tendency  to  heat,  are  the  shippers  to  be 
liable  for  the  consequences  of  fire  from  the  heating  of 
such  goods  ?  This  is  a  most  important  question ;  for,  if 
this  be  the  law,  the  underwriters  on  the  ship,  who 
really  ought  to  be  the  persons  to  suffer  from  such 
unexpected  fire,  might  bring  an  action  in  the  name  of 
the  shipowners  against  the  shippers  of  goods,  who  would 
be  made  responsible  for  the  accidental  fire,  when  they 
were  innocent,  and  would  not  be  insured  against  the 
injury  to  the  ship.  Again,  suppose  that  there  is  a  new 
article  of  commerce  which  neither  shippers  nor  ship- 
owners know  to  be  dangerous:  is  the  innocent  shipper 
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1856.  to  be  liable?  Lord  Ellenbarough's  dictum  in  JVittiams 
BaAss  V'  ^A^  JSo^t  India  Company  {a\  above  referred  to, 
Maitlanh.  'wo^'d  tend  to  shew  that  knowledge  of  the  party 
shipping  is  an  essential  ingredient  On  the  other 
"^''*^  *  hand,  it  is  stated,  in  the  passage  from  Abbott  On 
Shipping,  page  270,  5th  edit,  (page  402,  8lh  edit.),  that 
the  merchant  must  load  no  prohibited  or  uncustomed 
goods  by  which  the  ship  may  be  subjected  to  detention 
or  forfeiture.  And  this  is  laid  down  without  any 
express  qualification  as  to  the  knowledge  of  the 
shipper.  In  case  of  such  goods,  however,  the  merchant 
generally  knows,  or  ought  to  know,  from  what  he  is 
presumed  to  be  acquainted  with  as  to  the  nature  of  his 
trade,  whether  the  goods  he  is  shipping  can  properly  be 
sent  to  their  proposed  destination ;  and  the  passage  in 
question  is  hardly  a  sufficient  authority  for  the  propo- 
sition that,  where  the  shipper  is  perfectly  innocent  and 
without  any  means  of  knowledge,  he  should  be  liable  to 
the  shipowner  for  the  consequences  of  a  mistake  which 
neither  of  them  could  have  avoided.  Suppose,  for 
instance,  that  a  shipment  was  made  of  goods  for  a 
foreign  port  to  which,  according  to  the  information 
known  at  the  shipping  port,  such  consignment  might  be 
properly  and  safely  made,  but  that  by  some  recent  law 
the  foreign  country  had  made  such  shipment  illegal: 
would  the  shipper  be  liable  in  such  case  ?  I  entertain 
great  doubt  whether  either  the  duty  or  the  warranty 
extends  beyond  the  cases  where  the  shipper  has  know- 
ledge, or  means  of  knowledge,  of  the  dangerous  nature 
of  the  goods  when  shipped,  or  where  he  has  been  guilty 
of  some  negligence,  as  shipper,  as  by  shipping  without 
communicating    danger  which   he   had  the   means   of 

(a)  3  EaU,  192. 
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knowing,  and  ought  to  have  coramanicated.     Probably        1S56. 
an  engagement  or  duty  may  be  implied,  that  the  shipper        bsjIb 
will  use  and  take  due  and  proper  care  and  diligence  not     ;^^itlani) 
to  deliver  goods,  apparently  safe,'  but  really  dangerous, 
without  giving  notice  thereof;  and  any  want  of  care  in    ^'^^P^^  • 
the  course  of  the  shipment  in  not  communicating  what 
he   ought    to  communicate    might  be   negligence  for 
which  he  would  be  liable:  but,  where  no  negligence  is 
alleged,  or  where  the  plea  negatives  any  alleged  negli- 
gence, I  doubt  extremely  whether  any  right  of  action 
can  exist. 

Treating  this  first  count  therefore  as  complaining  of 
the  insufficiency  of  the  casks  merely,  and  treating  it  as 
firamed  on  some  implied  warranty  as  to  such  sufficiency, 
and  taking  the  count  and  plea  together  as  shewing  that 
there  was  no  blame  on  the  defendants  or  their  servants, 
but  that  they  were  innocent  shippers  of  goods,  bought 
by  them,  and  supplied  to  them  imperfectly  packed, 
I  entertain  great  doubt  as  to  the  liability  of  the  defend- 
ants on  this  part  of  the  record ;  and,  as  at  present  advised, 
I  incline  to  think  the  defendants  not  liable  on  such 
construction  of  the  pleadings:  but,  as  the  rest  of  the 
Court  who  heard  the  case  are  of  opinion  that  the  first 
count  is  good,  and  that  the  third  plea  is  no  answer  to  it, 
the  judgment  of  the  Court  on  this  part  of  the  record 
will  be  for  the  plaintifis. 

I  agree  with  the  rest  of  the  Court  in  thinking  that 
the  defendant  is  entitled  to  our  judgment  on  the  facts 
disclosed  on  the  first  count  and  the  fourth  plea.  That 
plea  alleges  expressly  that  the  master  and  persons 
employed  in  the  ship  knew  of  the  state  and  condition  of 
the  casks  and  the  packing.  The  count  complains  only 
of  mischief  occasioned  by  the  insufficiency  of  the  casks 
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and  the  packing;  and  I  think  the  plea  good  as  an 
argumentative  denial  of  any  duty  or  implied  contract  to 
communicate  what  the  party  knew,  and  as  a  denial  of 
the  allegation  in  the  count  that  the  plaintifis  had  no 
knowledge  of  the  insufficiency  of  the  casks,  or  of  the 
bad  packing,  to  which  the  damage  is  attributed. 

As  to  the  tenth  plea  to  the  second  count  there  is 
more  di$culty.  The  second  count  charges  a  tortious 
non-communication  of  the  dangerous  nature  of  the 
goods  which  the  defendant  knew  of,  and  which  the 
master,  and  the  parties  employed  by  the  plaintifis  in 
stowing,  did  not  know  of^  and  attributes  the  mischief  to 
the  stowing  of  the  goods  through  such  want  of  know- 
ledge in  a  part  of  the  ship,  fit  for  safe,  but  unfit  for  such 
dangerous,  goods.  The  tenth  plea  to  the  second  count 
is  very  difierent  firom  the  fourth  plea,  in  two  respects: 
first,  in  stating  that  the  master  knew,  or  had  the  means 
of  knowledge,  in  the  disjunctive;  and,  secondly,  in 
averring  the  knowledge  or  means  of  knowledge  in  the 
master  only.  If  this  plea  could  be  treated  as  averring 
that  the  goods  were  of  a  nature  well  known  in  commer- 
cial and  shipping  transactions  as  dangerous,  it  might  be 
good  as  an  argumentative  denial  of  any  duty  to  commu- 
nicate, or  wrong  in  not  communicating,  what  the  parties 
were  or  might  be  fairly  supposed  to  be  aware  o£  On 
the  construction  of  the  plea  in  the  disjunctive  we  must, 
I  think,  consider  it  as  averring  only  that  the  master  had 
the  means  of  knowing,  and  ought  &c.  to  have  known, 
as  the  plea  must  be  taken  most  unfavourably  to  the 
party  pleading,  and  as  it  would  be  proved  by  proving 
such  averment  without  proof  of  actual  knowledge.  It 
is  an  averment  that  the  master  of  the  ship  personally 
had  the  means  of  knowing,  and  ought  to  have  known, 
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of  the  daDger.  It  does  not  appear  to  me  to  be  neces* 
sary  to  decide  whether  the  averment  that  the  master  ~ 
had  the  means  of  knowledge,  or  that  he  ought  to  have 
known,  without  an  averment  of  actual  knowledge,  would 
be  a  sufficient  answer  to  the  defendants'  tortious  neglect 
to  communicate  the  dangerous  nature  of  the  goods. 
The  count  charges  that  there  was  no  communication 
either  to  the  master  or  to  the  other  persons  employed 
by  the  pl«Dti£b,  and  states  that  the  master  and  the  other 
persons  concerned  on  behalf  of  the  plaintifis  in  stowing 
the  goods,  being  ignorant  of  the  dangerous  nature  of  ihe 
goods,  stowed  them  in  a  place  unfit  for  such  dangerous 
goods.  It  is  quite  consistent  with  the  cause  of  action 
contained  in  this  count,  that  the  master  may  have  known, 
as  averred,  that  the  article  was  bleaching  powder,  and 
may  have  had  the  means  of  knowledge,  and  that  he 
ought  to  have  known  the  nature  of  bleaching  powder, 
without  this  forming  an  excuse  for  the  unlawful  neg- 
ligence of  the  defendants,  if  damage  was  occasioned 
thereby.  The  master  is  not  the  party  generally  con- 
cerned in  the  shipping  and  taking  on  board  or  stowing 
of  goods.  He  generally  acts  in  signing  his  bills  of  lading 
upon  the  mate's  receipts  or  notes.  There  is  no  averment 
that  the  mischief  could  have  been  avoided  if  the  plaintiffs 
had  used  ordinary  care,  or  that  the  mischief  really 
happened  from  the  default  of  the  plaintiffs;  and  it  may 
well  be  true,  notwithstanding  the  plea,  that,  from  the 
confessed  wrongful  negligence  of  the  defendants,  the 
persons  concerned  in  taking  on  board  may  have  stowed 
improperly,  without  the  master's  means  of  knowledge, 
or  the  fact  that  he  might  and  ought  to  have  known  of 
the  nature  of  bleaching  powder,  having  any  thing  to  do 
with   the  case.     If  the  plea  had  shewn  the  goods  to 
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1856.  be  of  such  a  kind  as  that  their  nature  was  known  in 
^^^  usual  shipping  transactions,  it  might  have  been  good  as 
negativing  any  necessity  for  communication ;  but  it  does 
not  appear  to  me  to  amount  to  a  defence  of  that  nature. 
Cramptonh  The  master  may  have  known  that  the  article  was 
bleaching  powder;  and  the  averment  that  he  had  the 
means  of  knowledge,  and  might  and  ought  to  have 
known  the  nature  of  bleaching  powder,  might  be  true; 
and  yet,  at  the  same  time,  the  non-communication  may 
have  caused  the  mischief.  The  master  may  have  trusted 
that  the  due  communication  would  be  made  in  the 
proper  way  to  the  parties  who  took  the  goods  on  board ; 
and  he  may  have  had  nothing  to  do  with  the  shipment ; 
and  his  personal  knowledge  and  means  of  knowledge^ 
of  which  the  shipper  is  not  alleged  to  have  been  aware, 
seems  to  form  no  excuse  for  the  non-communication  to 
the  parties  employed  in  taking  the  goods  on  board. 

I  am  inclined  therefore  to  think  the  tenth  plea  not 
an  answer  to  the  second  count:  but,  the  rest  of  the 
Court  being  of  a  different  opinion,  the  judgment  on  the 
demurrer  to  that  plea  must  be  for  the  defendants. 

Judgment  on  the  third  plea  for  the 
plaintifiB.  On  the  fourth  and  tenth 
pleas  for  the  defendants. 
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John  Sloper  against  Geobgb  Edwabb  Cottrell. 

DECLARATION  for  money  had  and  received,  and  Count  for 
.  money  had 

on  an  account  stated.  and  received. 

Plea  2.   By  way  of  defence  on  equitable  grounds:  ofdefencron 
that  the  said  money  in  the  declaration  mentioned  was  S^ndJ^.  that 
money  that  one  B.  by  will  bequeathed  to  Geargiana,  ^^^^^  ^^ 
deceased,  in  her  lifetime  the  wife  of  the  plaintiff,  for  her  q«c*thed  by 

*^  *  will  to  the 

own  sole  and  separate  use,  and  her  receipt   notwith-  separate  use 

-.        ,  ^  of  plaintiff's 

Standing  her  coverture  to  be  a  suflScient  discharge,  and  late  wife,  who, 
no  other  money  whatsoever;  that  the  money  bequeathed  covCTture? 
to  the  separate  use  of  the  plaintiff's  wife  as  aforesaid  ^j^/fo^Jhe 
was  paid  by  the  executors  of  the  will  of  B.  to  defendant,  f^^l^tCh 
upon  the  separate  receipt  of  Geargiana,  whilst  she  was  Pjf^*^^^ 
the  wife  of  the  plaintiff,  and  that  Georgiana,  whilst  she  Replication, 

*  •'on  equitable 

was  the  wife  of  the  plaintiff,  disposed  of  the  money  in  ground*,  to 
her  lifetime  independently  of  her  husband,  and  in  such  that,  before 
manner  that  her  husband  took  no  interest  therein,  to  ment,  plain- 
wit  by  directing  the  same  to  be  paid  to  the  defendant  J^^^^the^ 
as  aforesaid,  to  be  held   by  him  upon   certain  trusts,  S^nfi^^nd 
under  which  trusts  the  plaintiff  took  no  interest;  and  that  the  receipt 

^  by  defendant 

was  as  agent 

for  the  wife,  in  order  to  five  a  diachai^e  to  the  eiecutors. 

Held,  that  the  plea  was  good,  admitting  a  receipt  of  Uie  money,  primA  facie  to  the  use 

of  the  husband,  ana  avoiding  it  by  shewing  that  in  equity  the  receipt  was  on  trusts  in  which 

the  husband  took  no  interest ;  thereby  sufficiently  negativing  any  marital  right  arising  on 

her  death. 

Held,  also,  that  the  replication  was  good,  as  shewing  a  previous  equitable  assignment  for 
theplaintiff's  benefit. 

There  was  also  a  plea,  by  way  of  defence  on  equitable  grounds :  that  by  marriage  settle- 
ment the  plaintiff  covenanted  to  settle  any  personal  estate  be  might  acquire  in  his  wife's 
right :  ana  that  this  money  was  bequeathed  to  her  separate  use. 

Held,  that  this  plea  was  bad :  such  a  covenant  not  applying  to  money  bequeathed  to  the 
separate  use  of  the  wife. 

VOL.   VI,  2   K  E.    &   B. 
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I806.  that  the  having  and  receiving  of  money  by  the 
~  si'opKB  defendant  to  the  use  of  the  plaintiff,  as  in  the  declara- 
CoTTBELL.  ^^^°  mentioned,  was  and  is  the  receipt  of  the  money 
in  this  plea  mentioned,  by  the  defendant  from  the 
executors  of  the  will  of  £.,  upon  the  same  disposition 
by  Geotgiana  of  the  same  as  aforesaid;  and  that  the 
defendant  never  received  any  money  to  the  use  of  the 
plaintiff  except  as  aforesaid.  The  plea  contained  aver- 
ments that  the  account  was  stated  of  the  same  money. 

Plea  3.  By  way  of  defence  upon  equitable  grounds : 
that,  at  the  time  of  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  Georgiana^  now  deceased, 
was  the  wife  of  the  plaintiff;  and  that,  by  a  settlement 
executed  previously  to,  and  in  contemplation  o^  the 
marriage  of  the  plaintiff  with  Gtorgiana^  made  between 
the  plaintiff,  of  the  first  part;  Georgiana^  of  the  second 
part ;  and  A.y  B.^  C,  and  the  defendant,  of  the  third 
part ;  the  plaintiff  covenanted  with  the  defendant  and 
the  other  trustees  of  the  said  settlement  that  he  would 
assign  and  make  over  to  the  defendant  and  the  said 
other  trustees  as  aforesaid  any  personal  estate  which 
should  be  acquired  after  the  marriage  by  the  said 
Geargiana,  or  the  plaintiff  in  her  right,  during  her 
coverture,  by  any  means  whatsoever,  over  and  above 
the  value  at  one  time  of  the  sum  of  1002. ;  and  that  the 
defendant  and  his  cotrustees  should  hold  the  personal 
estate  which  should  be  so  acquired,  upon  the  following 
trusts,  specifying  the  trusts  of  the  settlement.  *'  That 
the  money  in  the  declaration  mentioned  was  and  is 
certain  money  above  the  value  of  100/.,  which  one  B., 
b}-  hor  will,  bequeathed  to  Gecrgiana,  in  her  lifetime, 
whilst  she  was  the  wife  of  the  plaintiff,  for  her  own  sole 
and  separate  use,  and  her  receipt  notwithstandiDg  her 
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coverture  to  be   a  sufficient  discharge,  &nd  which  the       1856. 
plaintiff  acquired  at  one  time  after  his  intennarriage      sZopEa 
with  Georffiana,  under  and  by  virtue  of  the  said  bequest ;     oottrell. 
and  that  he  so  acquired  the  same  by  the  said  Georgiatia 
receiving  the  same  during  her  coverture  from  the  exe- 
cutors of  the  will  of  B. ;  and  that  the  said  having  and 
receiving  of  money  by  the  defendant  to  the  use  of  the 
plaintiff  was  and  is  the  receipt  of  the  money  in  this  plea 
mentioned,  by  the  defendant  as  such  trustee  as  afore- 
said from   the  said   Georgiana.^    The   plea  contained 
averments  that  the  account  was  stated  of  the  money. 

.  Replication  on  equitable  grounds  to  plea  2 :  that  after 
the  death  of  B.^  and  after  Georpiana  had  become,  and 
while  she  was,  entitled  to  receive  the  said  money  so 
bequeathed,  as  in  the  second  plea  mentioned,  and  before 
the  having  and  receiving  of  the  moneys  in  the  declara- 
tion mentioned,  and  before  any  receipt  of  the  said  moneys 
by  the  defendant  from  the  executors  of  B.,  and  before 
any  direction  given  by  Geargiana  that  the  money  should 
be  held  by  the  defendant  upon  the  said  alleged  trusts 
as  in  the  second  plea  mentioned,  and  before  any  such 
alleged  trusts  ever  were  created  or  existed,  Georgiana 
disposed  of  the  whole  of  the  money  so  bequeathed  as 
aforesaid,  by  appointing  and  assigning  the  same,  and  all 
'  her  right,  title  and  interest  of  every  kind  whatsoever 
thereof  and  therein,  and  then  existing  or  thereafter  to 
accrue,  to  plaintiff,  to  enable  him  the  plaintiff  to  pay 
certain  debts  then  due  from  the  plaintiff;  and  that,  at  the 
time  that  defendant  first  took  and  received  the  said 
moneys  from  the  said  executors,  the  trust  in  the  second 
plea  mentioned  had  not  been  created,  and  did  not  exist ; 
and  that  the  said  directions  by  Georgiana  in  the  second 
plea  mentioned,  that  the  defendant  should  hold  the  said 
2  &  2 
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1 856.       moneys  upon  the  said  alleged  trusts,  were  not  given  till 
Slopeb       long  after  defendant  had  received  the  said  moneys  from 
CoTTBELL.     ^^^  ^^^  executors ;  and  that  defendant  received  the  said 
money  from  the  said  executors  as  the  agent  of  Geargiaiuiy 
for  the  purpose  of  the  due  and  proper  payment  of  the 
moneys  by  the   executors,  and  of  giving  to  the  said 
executors  the  due,  proper  and  necessary  separate  receipt 
of  the  said  Georgiana^  in  order  to  the  valid  discharge  of 
the  said  executors  in   that  behalf,  and  not  upon  the 
alleged  trusts  in  the  second  plea  mentioned;  and  that, 
up  to  and  at  the  time  of  the  said  receipt  of  the  said 
moneys  by  the  defendant  from  the  said  executors,  the 
assignment  of  the  said  moneys  by  the  said  Georgiana  to 
plaintiff  continued  in  full  force  and  effect,  to  all  intents 
and  purposes  whatsoever ;  and  that  the  said  Georgiana 
directed  the  defendant  to  receive  the  said  moneys  from 
the  executors  for  the  purpose  of  such  valid  payment  by 
them,  and  of  the  giving  of  such  valid  dischaiige  and 
receipt  to  them  as  aforesaid,  and  not  with  the  intent  or 
purpose  of  annulling  the  assignment  of  the  moneys  to 
the  plaintiff  as  aforesaid,  but  for  the  purpose  of  getting 
in  the  said  money  as  the  money  of  him  the  plaintiff;  and 
that,  by  and  immediately  upon  the  receipt  of  the  moneys 
by  the  defendant  from  the  said  executors  as  aforesaid,  and 
long  before  the  existence  of  the  said  alleged  directions 
and  trusts  in  the  second  plea  mentioned,  the  said  money 
became  and  was  money  had  and  received  by  the  de- 
fendant to  the  plaintiff's  use ;  which  is  the  same  having 
and  receiving  of  the  said  moneys  to  the  plaintiff's  use  in 
the  declaration  mentioned,  and  not  other  or  different 

There  was  also  a  replication  on  equitable  grounds  to 
the  third  plea,  which  it  is  unnecessary  to  notice.  There 
was  a  demurrer  and  joinder  to  each  plea,  and  to  each 
replication. 
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The  case  was  argued  in  last  Term  (a).  1856. 


Slopl'r 

V. 


Lushj  for  the  plaintiff.  The  second  plea  does  not  cottrelu 
disclose  any  ground  of  equitable  defence.  On  the  death 
of  the  wife,  the  money  in  her  possession  belonged  to 
the  plaintiff  in  his  marital  right ;  the  quality  of  separate 
property  which  it  possessed  in  equity  ceased  at  her  death; 
Molony  v.  Kennedy  (*).  [Lord  Campbell  C.  J.  In  this 
plea  it  is  averred  that  the  money  had  been  disposed  of, 
by  being  paid  to  the  defendant,  to  hold  on  trusts  in  which 
the  plaintiff  took  no  interest.]  If  construed  so,  the  plea 
would  seem  to  amount  to  a  denial  of  privity ;  and,  if  so, 
though  good  on  the  ground  that  it  amounts  to  Non 
assumpsit,  it  would  be  no  defence  in  equity.  [Lord 
Campbell  C.  J.  Thdt  objection  may  be  cured  at  once 
by  an  amendment  striking  out  the  words  **  On  equitable 
grounds.*^  The  replication  to  the  second  plea  is  good, 
on  equitable  grounds:  and,  taking  the  plea  and  replication 
together,  it  suflSciently  appears  that  the  defendant  taking 
the  husband*s  money  from  the  wife  holds  the  money  at 
law  to  the  husband's  use ;  CaUand  v.  Loyd  (c).  The 
third  plea  is  bad.  Such  a  covenant  as  that  set  forth  in 
the  plea  does  not  apply  to  money  settled  by  others  to 
the  use  of  the  wife ;  Trovers  v.  Trovers  (cQ,  Douglas  v. 
Congreve  (e),  Drury  v.  Scott  (y). 

Sir  jP.  Kelly,  contra.  The  third  plea  cannot  be  sup- 
ported :  but  the  second  plea  is  good,  and  the  replication 
to  it  no  answer.     Even  supposing  that  the  replication 

(a)  April  22d.     Before  Lord  Campbell  C.  J.,  Erie  and  Crompton  Js. 
(6)  10  Sim,  254.  (e)  Q  M,  ^  W.  26. 

(cT)  2  Beav,  179.  (•)  1  Keen,  410.423. 

(g)  4  Ko.  ^  C.  264. 
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1856.       shews  an  equitable  assignment,  complete  as  between  the 
Sloper       plaintiff  and  his  wife,  and  antecedent  to  the  transaction 

CoTTRELL.  ®®^  ^"^  ^^  ^^^  P'®®»  ®^^'^  ^^*^  ^^  ^^^  enough.  The  de- 
fendant, having  accepted  a  trust,  and  received  the  money 
in  ignorance  of  any  such  previous  equitable  assignment, 
has  a  superior  equity  unless  there  was  notice  to  him, 
or  at  least  an  intimation  to  the  former  trustee  of  the 
equitable  assignment. 

Lush  was  heard  in  reply. 

Cur,  ado.  vuft. 

Lord  Campbell  C.  J.,  in  this  Term  (June  6th),  de- 
livered judgment 

This  was  an  action  for  money  had  and  received  and 
on  accounts  stated,  in  which  the  defendant  pleaded, 
secondly  and  thirdly,  two  pleas  by  way  of  defence  on 
equitable  grounds.  The  plaintiff  demurred  to  these  two 
pleas,  and  also  replied  to  each  of  them  on  equitable 
grounds.  Upon  the  argument  before  us,  Sir  Fitzroy 
Kelly ^  on  the  part  of  the  defendant,  abandoned  the  third 
plea,  which  was  clearly  bad  according  to  the  authorities 
cited  by  Mr.  Lush.  It  proceeded  on  the  ground  of  a 
supposed  equity  against  the  plaintiff,  under  a  covenant 
in  a  marriage  settlement  by  him  before  marriage,  to 
assign  over  to  the  trustees  of  the  settlement  any  personal 
estate  which  should  be  acquired  after  the  marriage  by 
the  wife,  or  by  the  plaintiff  in  her  right  The  money  in 
question  however  appeared  by  the  plea  to  have  been 
money  bequeathed  to  the  sole  and  separate  use  of  the 
wife,  to  which  it  was  conceded  that,  according  to  the 
decisions  in  equity,  the  covenant  of  the  husband  did  not 
apply.     The  questions  therefore  were  reduced  to  those 
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arising  on  the  second  plea,  and  were,  first,  as  to  the  1856. 
validity  of  that  plea,  and,  secondly,  as  to  the  validity  of  "J^^^^ 
the  replication.  This  plea  set  up  an  equitable  right  as 
against  the  plaintiff,  by  shewing  that  the  money  in  ques- 
tion was  money  bequeathed  to  the  sole  and  separate  use 
of  the  wife  during  the  coverture,  and  that  the  wife  had 
disposed  of  and  assigned  the  fund  upon  trusts  in  which 
the  plaintiff  took  no  interest ;  in  other  words,  that  the 
wife  had,  as  she  was  entitled  to  do,  made  an  equitable 
assignment  of  her  equitable  right  upon  trusts  in  which 
her  husband,  the  plaintiff,  took  no  interest  Such  mat- 
ter, if  well  pleaded,  would  no  doubt  constitute  a  suffi- 
cient defence  on  equitable  grounds :  but  it  was  contended, 
on  the  part  of  the  plaintiff,  that  the  allegations  in  the 
plea  did  not  shew  that  there  might  not  be  some  equit- 
able interest  in  the  plaintiff.  We  intimated  our  opinion, 
during  the  argument,  that  the  allegations  as  to  the  trusts 
being  such  as  that  the  husband  took  no  interest  under 
them  appeared  to  us  sufficiently  to  exclude  the  supposi- 
tion that  the  husband  could  ever  have  any  interest,  either 
before  or  after  the  death  of  his  wife,  in  the  fund  in 
question.  And,  the  second  plea  being,  in  our  opinion, 
sufficient  as  on  a  general  demurrer,  the  question  is 
reduced  to  the  validity  of  the  replication  to  the  second 
plea.  That  replication  sets  up,  by  way  of  equitable 
ground,  that,  before  the  assignment  and  disposition  by 
the  wife  on  the  alleged  trusts  in  which  the  husband 
took  no  interest,  the  wife  had  appointed  and  assigned 
the  fund  in  question  to  the  husband,  to  enable  him  to 
pay  debts  due  from  him  to  the  amount  of  the  fund;  and 
that  the  receipt  by  the  defendant  was  a  receipt  by  him 
as  agent  to  the  wife  to  get  the  money  out  of  the  hands 
of  the  executors,  and  to  give  them  a  discharge,  not  for 
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1856.  the  parpose  of  annulling  the  disposition  to  the  husband, 
SLorEa  ^^^  ^^  getting  in  the  money  as  the  money  of  the  plaintiff. 
CoTTBELL.  ^®  (tiin^  that  this  is  a  suflBcient  answer  on  equitable 
grounds  to  the  equitable  defence  of  the  defendant  That 
defence  was  an  equitable  assignment  of  the  equitable 
right  of  the  wife ;  and  the  answer  is  a  prior  assignment 
to  the  husband.  It  was  said  that  this  voluntary  assign- 
ment to  the  husband  could  not  avail ;  and  this  would  be 
true  as  against  a  purchaser  for  value  without  notice: 
but  there  is  nothing  to  shew  that  the  second  assignment 
was  not  equally  voluntary  with  the  first ;  and,  indeed,  it 
is  alleged  in  the  replication  that  there  was  no  value  or 
consideration  for  the  disposition,  or  for  the  creation  of 
the  trusts  in  the  second  plea  mentioned.  It  was  said, 
also,  that  the  replication  did  not  negative  the  supposition 
that  the  defendant  might  not  have  invested  the  money 
or  disposed  of  it  according  to  the  trusts  under  the  second 
assignment,  without  notice  of  the  first:  but  such  matter 
would  be  matter  for  a  rejoinder;  and  we  think  it 
sufiicient  for  the  replication  to  shew  a  prior  assign- 
ment giving  a  suflScient  equitable  title  without  notice. 
The  title  of  the  plaintiff  under  the  assignment  to  him 
would  be,  prima  facie,  perfect  in  equity  as  between  the 
parties,  without  notice  to  the  defendant  Such  want  of 
notice  is  material  in  some  cases,  as,  ex.  gr.,  to  take  the 
property  out  of  the  order  and  disposition  of  a  bankrupt; 
or  it  might  constitute  a  defence  if  the  trustee  or  holder 
of  the  fund  had  disposed  of  it  through  the  laches  of  the 
first  assignee  in  not  giving  notice  of  his  title :  but  it  is 
sufficient,  in  answer  to  a  plea  relying  on  the  equitable 
assignment  only,  to  shew  a  good  prior  assignment  of 
the  fund  which  gives  a  good  title  to  the  plaintiff,  as 
against  parties  claiming  under  the  second  assignment 


XIX.  VICTORIA.  506 

We  think,  therefore,  that  the  plea  by  way  of  equitable       1856. 

defence  is  well  answered  by  shewing  that  such  equity      slopea 

never  arose  against  the  husband,  the  present  plaintiff,    oorniBLL. 

by  reason  of  the  prior  disposition  in  his  favour :  and  this 

is  sufficient  for  the  determination  of  the  validity  of  the 

replication,  as  we  think  that  thb  plea  of  equitable  matter 

should  be   treated   as  relying  only  on   the  equitable 

defence  disclosed^  and  as  admitting  that  but  for  such 

equitable  defence  the  money  in  question  was  received 

for  the  plaintiff^s  use.     It  was  suggested,  however,  that 

on  the  whole  record  it  appeared  that  the  plaintiff's  only 

right  was  equitable,  and  that  he  could  not  on  the  facts 

have  any  legal  right  as  against  the  defendant,  a  mere 

trustee,  as  between  whom  and  the  plaintiff  it  was  said 

that  the  facts  negatived  the  existence  of  any  privity. 

If  it  had  been  necessary  to  have  considered  this  ground, 

we  should  probably  have  arrived  at  the  conclusion  that 

the  replication  sufficiently  shews  that  the  money  was 

received  under  the  wife's  direcdon,  and  as  her  agent, 

so  as  to  make  the  defendant's  receipt  a  receipt  for  her 

use,  and  consequently  for  her  husband^  the  plaintiff's, 

according  to  the  principle  acted  on  in  Calland  y.  Loyd  (a) 

and  Bird  v.  Peagrum{h)i  and  therefore  that  the  legal  as 

well  as  the  equitable  right  to  thb  money  was  in  the 

plaintiff. 

We  give  our  judgment  that  the  second  plea  is  good, 
and  that  the  second  replication  to  it  is  also  good:  and, 
on  the  pleadings  before  us,  the  judgment  will  be  for  the 
plaintiff. 

Judgment  for  the  plaindffi 

(q)  6  at.  ^  fr.  26.  (6)  13  Com.  B,  639. 
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T!""'f!{7*        Frances   Walker,    administratrix  of  David 

Mtij^  22d.  ' 

Palmer  Walker^  against  James  Butler. 

who  bad,  more  /^OUNT  fof  work  and  labour,  and  goods  sold  and 

before  the^*"  delivered,  by  the  intestate.    Plea :  set-off.    Replica- 

J!iied°ihJ^'  tion,  except  as  to  2i  3*.  llrf.,  the  Statute  of  Limitations. 

legate ^^-  ^^^   thereon.     As    to   2t  3s.  lid.  plaintiff  remitted 

sionstothe  her  claim. 

debtor, 

amounting  in         Qfl  the  trial,  before  Coleridge  J.,  at   the  last  Lewes 
the  aggregate  ^  "^ 

to  more  than     Spring  Assizes,  'it  was  admitted  that  the  intestate  had 

300i,  within        ,  . 

six  years,  done  Casting  for  the  defendant  to  the  amount  of  26/.  9s. 

debtor  for  The  defendant  had  had  dealings  with  the  intestate,  and 

debtor  an-   *  ^^^d  supplied  him  with  ships'  stores.     He  had  sent  in  to 

he^had  noV  *^®  intestate,  at  different  times,  seven  different  accounts 

Lwouni^u^t"  ^^^  ships'  stores  supplied  to  different  ships,  amounting 

sunposed  the  in  the  aggregate  to  393/.     These  formed  the  particulars 

to  be  between    of  hls  set-off ;  they  were  all  before  1849.     The  writ  in 

90/.  and  lOOi.,  .  \ 

but  he  bad  not  this    action   was   issued   on   the    25th    October^  1855. 

pressed,  he  The  Only  question  was  whether  there  was  anything  to 

dra?at  four  ^^^  ^^^^  set-off  out  of  the  Statute  of  Limitations.     The 

60a!  whi^h  ho  defendant  himself  gave  evidence  that  in  November^  1849, 

acknowiclf  ^  ^®  ^^  ^^^  intestate  and  asked  him  for  money.    The 

ment  that  he  infestate  Said  he  had  not  made  out  the  accounts,  but 

had  given  the 

acceptance       believed  the  balance  due  was  between  90/.  and  lOOt 

on  account. 

It  was  proved 

bj  other 

evidence  that  the  amount  unpaid  for  the  ships*  stores  was  96/. ;  but  the  different  accounts 

were  never  balanced  or  ascertained  between  the  creditor  and  debtor. 

Held,  that  evidence  of  the  giving  of  the  acceptance  under  these  circumstances  was 
evidence  to  go  to  the  jurj  of  a  payment  on  account  of  all  the  debts,  so  as  to  be  evidence 
of  a  fresh  promise  to  pay  what  was  due,  sufficient  to  take  the  whole  out  of  the  Statute  of 
Limitations. 
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The  defendant  then  asked  the  intestate  to  let  him  have  i856. 
90i  ;  he  said  he  had  not  the  cash.  After  some  ^^lkfr 
bargaining,  the  intestate  agreed  to  accept  a  bill  for  60/.  butl£&. 
at  four  months,  and  asked  the  defendant  to  take  oot  the 
balance  in  horse  hire.  The  different  snpplies  of  ship 
stores  were  fafhished  on  separate  orders  and  at  different 
times;  they  were  never  brought  into  one  account;  nor 
was  the  balance  ever  struck.  The  defendant's  son,  who 
acted  as  his  book-keeper,  proved  that  on  the  24th 
November i  1849,  he  received  from  the  intestate  an 
acceptance  for  60/.  at  four  months,  and  gave  to  the 
intestate  an  acknowledgment  that  an  acceptance  for  6U2L 
was  received  **  on  account,*'  not  stating  on  account  of 
what.  At  that  time,  according  to  the  defendant's 
books,  95/.  \9s.  6d.  was  due  on  the  whole  accounts ;  and, 
after  giving  credit  for  the  acceptance,  which  was  duly 
honored,  35/.  19«.  M.  still  remained  due.  According 
to  this  evidence,  the  horse  hire,  the  subject  of  the 
present  action,  was  supplied  to  work  out  this  balance. 
The  learned  Judge  directed  a  verdict  for  the  defendant, 
with  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for 
the  amount  claimed,  if  there  was  no  evidence  to  go  to 
the  jury  to  take  the  setK)ff  out  of  the  statute. 

Bcvill,  in  the  ensuing  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that,  **  no  balance  having 
been  ascertained,  the  giving  of  the  bill  for  60/.  in 
November^  1849,  did  not  take  the  set-off  out  of  the 
Statute  of  Limitations." 

Oeojrynow  shewed  cause.  Bum  v.  BouUon(a)  and 
Nash  V.  Hodgson  (b)  were  cited  at  the  trial ;  and   the 

(a)  2  Com,  B.  476.  (&)  1  Kay,  650. 
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1856.  point  was  reserved  in  deference  to  those  cases:  button 
Walkbe  ~  examination,  they  will  be  found  to  be  very  different 
BvTuoL  fr^°^  ^®  present  In  Bum  v.  BauUon  (a)  a  payment 
was  made  under  circumstances  which  shewed  that  it  was 
on  account  of  a  promissory  note,  which  would  otherwise 
have  been  barred  by  the  statute.  There  was  also  a 
disputed  claim  for  wages.  The  point  decided  was,  that 
the  payment,  on  account  of  the  note,  was  no  acknow- 
ledgment of  the  claim  for  wages.  The  Court  intimate 
that,  if  it  had  been  left  in  doubt  whether  the  payment  was 
on  account  of  one  or  the  other,  it  would  not  have  been 
evidence  of  an  acknowledgment  of  either.  That  may 
be  so:  but  that  question  is  not  raised  by  the  facts  here, 
any  more  than  in  Bum  v.  BouUon  (a).  In  Nash  v. 
Hodgson  (b)  three  notes  existed,  two  of  which  were  barred 
by  the  statute,  the  third  was  not.  Wood  V.  C.  decided 
that  a  payment  of  interest,  generally,  was  not  suflSciently 
shewn  to  be  on  account  of  the  old  notes:  but  in  giving 
judgment  he  says,  **  If  the  debtor  in  such  a  case  were  to 
say,  I  make  this  payment  in  respect  of  my  debt  of  200L 
to  you,  and  he  owed  several  debts,  amounting,  in  the 
whole,  to  200/.,  that  would  be  an  acknowledgment  of 
them  all."  The  items  of  set-off,  in  the  present  case, 
were,  it  is  true,  incurred  at  different  times;  but  they 
were  all  of  the  same  kind;  so  that  any  payment  on 
account  of  the  debt  for  ship  stores  would  be  an  ac- 
knowledgment from  which  a  promise  to  pay  what  was 
due  on  the  whole  of  that  account  should  be  inferred ; 
but,  even  if  they  had  been  distinct  debts,  the  evidence 
shews  that  the  60L  was  given  on  account  of  a  debt, 
formed  of  the  whole,  which  the  intestate  admitted  to 

(a)  2  Com.  B.  476.  (&)  1  IToy,  650. 
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exceed  90/.,  and  which,  in  fact,  seems  to  have  been  ISS6. 
9SL  I9s.  6d.  The  evidence  proves  every  thing  which  walkeb 
Parke  B.,  in  Tappets  v.  Heane  (a),  said  was  necessary  to 
be  proved.  The  payment  was  made  on  account  of  a 
debt;  it  was  on  account  of  the  debt  the  subject  of  the 
set-off;  it  was  as  part  payment  of  a  larger  debt,  admitting^ 
that  more  was  due.  It  is  true  that  the  precise  amount 
of  the  excess  was  not  ascertained  by  the  parties  at  the 
time ;  but  that  is  not  necessary. 

Bovill,  contra.  The  sole  question  is,  whether  the 
giving  of  the  60/.  bill  admitted  all  these  outstanding 
accounts.  [Coleridffe  J.  There  was  evidence  that, 
before  it  was  given,  the  intestate,  speaking  of  these 
accounts,  said  that  between  90L  and  lOOL  was  due, 
and  that,  when  asked  for  90£,  he  said  he  had  not  cash, 
and  afterwards  when  he  gave  the  bill  he  took  a  receipt 
for  it  as  ''on  account."  Is  not  that  some  evidence  of 
an  acknowledgment  of  the  whole  ?]  In  Bum  v.  Baul" 
tan  (b)  Tindal  C.  J.  says  that,  if  it  had  been  left 
in  doubt  on  which  of  the  accounts  the  payments 
were  made,  they  could  not  have  been  applied  to 
either.  [CrompUm  J.  He  was  speaking  of  accounts 
not  in  any  way  connected,  so  that,  in  common  sense,  an 
acknowledgment  of  one  would  not  acknowledge  the 
other.  But  it  was  not  meant  to  apply  to  a  case  like 
that  of  a  milkscore  where  the  items  run  on.] 

(Lord  Campbell  C.  J.  was  absent). 

Coleridge  J.     The  rule  must  be  discharged.     The 

(a)  1  C.  Af.  d-  R.  252.  (fr)  2  Com.  B.  476« 
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1856.  two  cases  cited  are  dearlj  disdngoiahable;  for»  in  both 
Walkee  "  ®^  them,  the  debts  were  perfectly  distinct,  so  that  an 
adcnowledgment  of  one  was  no  adcnowkdgmral  of  the 
other.  Bot  here  the  items  were  of  the  same  nature ; 
the  parol  eridence  shews  that  the  parties  were  statii^ 
an  account  of  them  all;  and,  though  they  did  not  as- 
certain the  precise  balance,  they  agreed  that  more  than 
901  was  due.  On  account  of  that  balance  60il  was 
paid ;  and  that  was  su£Bcient  to  take  the  actual  balance 
out  of  the  statute. 

Eblb  J.  The  princij^e  that  the  payment  must  be 
such  as  to  be  an  acknowledgment  of  the  debt  is  ri^t 
and  not  new.  I  do  not,  however,  by  any  means  assent 
to  the  doctrine  that,  where  there  are  two  debts  existing, 
and  a  payment  is  made,  not  specifically  appropriated  to 
either,  there  is  necessarily  no  sufiicient  evidence  of  a 
payment  on  account  of  either  of  those  debts  to  take  it 
out  of  the  Statute  of  Limitations.  It  must  depend  upon 
the  special  circumstances  of  each  case.  In  general, 
there  would  be  evidence  to  go  to  the  jury  of  a  payment 
on  account  of  both  debts. 

Crompton  J.  It  was  settled  long  ago  that,  where 
there  was  an  acknowledgment  that  something  was  due, 
it  was  su£Bcient  evidence  of  a  promise  to  pay  what  might 
be  ascertained,  by  other  evidence,  to  be  due.  Since 
Stat  9  G.  4.  c.  14.  the  acknowledgment,  unless  there  be 
a  part  payment,  must  be  in  writing;  but  still  the  amount 
may  be  shewn  by  parol;  that  was  decided  twenty  years 
since  in  Lechmere  v.  Fletcher  (a).     There  may  very  well 

(a)  ICr.^M.  693. 
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be  cases  in  which  there  are  separate  debts,  so  uDcon-        1866. 
nected  with  each  other  that  an  acknowledgment  of  one      walkbr 
is  no  acknowledgment  of  the  other;  and  there  may  be,      Butler. 
as  was  supposed  in  Bum  y.  BouUon  (a),  a  payment  made 
under  such  circumstances  as  not  to  be  evidence  of  an 
acknowledgment  of  the  one  debt  more  than  the  other : 
it  may  be  that,  in  such  a  case,  the  party  on  whom  the 
onus  of  proof  lies  to  shew  the  acknowledgment  fails. 
But  such  a  case  can  seldom  happen.     In  general,  even 
where  the  debts  are  quite  separate,  if  a  payment  is  shewn 
it  will  be  a  question  for  the  jury  whether  it  was  not 
applicable  to  all  the  debts. 

Rule  discharged 

(a)  2  Com.  B.  476. 


George  Douglas  against  John  Corbett.       ^""IT 

ACTION  for  maliciously,   and   without   reasonable  Jn  an  action 
"^  for  a  malicious 

and  probable  cause,  indicting  plaintiff  for  sheep  prosecution  for 

\^i  XT  .1  sheep  steaHngr, 

steahng.     rlea :  Not  guilty.  it  appeared  at 

On  the  trial,  before  Bramwell  B.,  at  the  last  Oxford  plaintiff  was 

Spring  Assizes,  it  appeared  that  the  plaintiff  was  a  small  gbi^^hich^ 

defendant 
claimed  as  one 
of  a  lot  stolen  from  him.  Plaintiff  gave  an  account  of  the  way  he  became  possessed  of  it, 
which,  if  the  sheep  was  defendant's,  must  have  been  wilfully  false.  Defendant  took  away 
the  sheep.  Plaintiff  sued  him  for  so  doing  in  the  county  court.  To  stop  the  action  defendant 
indicted  plaintiff,  who  was  acquitted.  There  was  evidence  both  ways ;  but  it  appeared  that 
the  sheep  really  never  was  defendant's,  though  defendant  honk  fide  believed  it  was.  The 
Judge,  assuming  these  facts  to  be  true,  asked  the  jury  if  the  defendant  had  reasonable 
grounds  for  his  belief.  On  their  finding  that  he  had,  he  ruled  that  there  Was  reasonable 
and  probable  cause  for  the  indictment. 

Held,  by  CoUridge  and  CrompUm  Js.,  that,  under  these  circumstances,  the  finding  of  the 
jury  on  that  one  point,  in  addition  to  the  facts  beyond  dispute,  made  out  a  complete  case  of 
reasonable  and  probable  cause,  and,  therefore,  that  the  Judge  was  right. 

Erlt  J ,  dissentiente. 
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1856.  ianner  who,  in  October  1855,  had  sold  seven  sheep. 
Douglas  ^^  purchaser  took  them  soon  after  to  Stmtham  hit 
CouETT.  ^^  ^^9  the  defendant,  also  a  sheep  &rmer,  who  was 
there,claimed  six  of  these  sheep  as  being  his  sheep,  and 
parcel  of  a  lot  of  ten  stolen  from  him  in  September  1855. 
The  plaintiff,  who  was  present,  asserted  that  the  whole 
seven  were  part  of  a  lot  of  seventeen,  which  he  had 
had  for  months,  and  that  he  still  had  four  of  the  lot 
left  at  his  £urm,  whidi  the  defeiodant  might  see.  The 
defendant  went  to  the  plaintiff's  fiurm,  with  his  shepherd 
and  a  policeman,  and  there  saw  the  foor  sheep;  the 
defendant  and  the  shepherd  claimed  one  of  them,  as 
one  of  the  defendant's  ten, and  led  it  away;  while  they 
were  taking  it  away,  the  plaintiff  came  op.  An  angry  dis-  ^ 
cussion  ensued,  the  plaintiff  asserting  that  he  had  bought 
this  sheep  with  sixteen  others  in  Jtme,  at  Banbwy  fair, 
the  defendant  asserting  that  it  was  one  of  ten  stolen  from 
his  field  in  September.  A  neighbour  of  the  name  of 
Cfood  came  up  and  was  appealed  to  by  the  plaintiff: 
after  examining  the  sheep,  he  said  it  was  not  one  of  the 
same  breed  as  the  lot  of  seventeen,  which  he  knew  the 
pliuntiff  had  purchased  at  Banbury  fair.  The  defendant 
thereupon  drove  away  the  sheep.  The  plaintiff  pro- 
ceeded to  sue  him  in  the  county  court  for  taking  his 
sheep ;  on  which  the  defendant  laid  information  before  a 
magistrate  against  plaintiff  for  felony.  The  plaintiff  did 
not  at  first  produce  satisfectory  evidence  that  he  had 
purchased  sheep  at  all,  and  was  committed  for  trial; 
ultimately  he  was  acquitted. 

On  the  present  trial,  on  the  balance  of  testimony,  it 
appeared  that  the  sheep  in  question  really  was  one  of 
seventeen  purchased  by  the  plaintiff  in  Jtme,  and  of 
course  could  not  have  been  one  of  those  stolen  from  the 
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defendant  in  September:  but  many  facts  were  giTen  1856. 
in  evidence  which  might  have  led  to  the  conclusion  that  douolab 
it  was  not  one  of  the  seventeen  and  was  one  of  the  ten.  It 
appeared,  however,  that  the  defendant  would  not  have 
laid  information  against  the  plaintiff,  had  he  not  been 
advised  bv  his  attorney  to  do  so  as  the  shortest  way  of 
stopping  the  suit  in  the  county  court.  The  learned 
Judge  told  the  jury  that  the  question  of  malice  was  for 
them,  but  expressed  a  strong  opinion  that  they  ought 
not,  on  this  evidence,  to  find  it  He  told  them  that,  as 
to  the  question  of  reasonable  and  probable  cause,  there 
seemed  to  be  no  doubt  that  the  defendant  bon&  fide 
believed  that  the  sheep  in  question  was  one  of  those 
which  had  been  stolen  from  him :  and  he  asked  the  jury 
to  find,  as  a  fact,  Whether  the  defendant  had  reieisonable 
ground  for  that  belief?  The  jury  having  found  that  he 
had,  the  learned  Judge  ruled  that  there  was  reasonable 
and  probable  cause  for  instituting  the  prosecution,  and 
therefore  that  the  question  of  malice  became  immaterial; 
and  he  directed  a  verdict  for  the  defendant. 

Keatinffy  in  the  ensuing  term,  obtained  a  rule  Nisi  for 
a  new  trial  on  the  ground  of  misdirection. 

fF/iateley  now  shewed  cause.  The  question  whether 
there  was  4>roof  of  malice  is  immaterial  if  there  was 
reasonable  and  probable  cause.  It  is  for  the  Judge 
to  determine  whether  there  is  reasonable  and  probable 
cause ;  and,  for  that  purpose,  he  is  to  take  the  opinion 
of  the  jury  on  the  facts,  according  to  the  rule  laid 
down  in  Pantan  v.  Williams  (a).  [Erie  J.  Was  not 
the  fact  that  the  defendant  made  the  charge  only  to 

(a)  2  Q.  B.  169. 
VOU   VI.  2   L  E.    &   B. 
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1866.       stop  the  action  in  the  county  court  material  in  deciding 

Douglas     whether  he  had  reasonable  and  probable  cause,  as  well  as 

CoRBETT     ^®^"g  evidence  of  malice  ?]     Such  a  fact  might  sometimes 

be  material;  but  it  was  not  so  here.    The  plaintiff  claimed 

this  sheep  as  one  of  a  lot  of  seventeen  bought  by  him  in 

June;  a  neighbour,  to  whom  he  appealed  to  prove  this, 

said  that  it  was  not  one  of  the  same  breed  as  the  seven** 

teen ;  if  the  defendant  reasonably  believed  that  this  was 

one  of  the  ten  sheep  stolen  from  him  in  September,  he 

had  reasonable  ground  for  believing  that  the  plaintiff 

.  was  in  possession  of  the  stolen  goods,  and  was  giving  a 

false  account  of  the  way  he  got  possession.     Therefore 

the  Judge   rightly  thought  that  the  question  whether 

there  was  reasonable  and  probable  cause  or  not  depended 

on  that  one  fact. 

Keating f  in  support  of  his  rule.  The  learned  Judge 
made  the  decision  turn  on  the  sole  fact  whether  the 
sheep  was  like  the  defendant's.  There  were  many  other 
facts  in  dispute ;  and  the  rule  in  PatUan  v.  fFilUams  (a) 
has  not  been  reasonably  complied  with. 

(Lord  Campbell  C.  J.  was  absent.) 

Coleridge  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  Cases  of  this  nature  are  Of  great  im- 
portance ;  and  the  conduct  of  the  trial  is  always  full  of 
practical  diflSculty.  The  Court  of  Ezchequei*  Chamber, 
in  Panton  v.  WiUiama  (a),  laid  down  a  rule  which,  in 
theory,  is  perfect;  but  I  believe  no  Judge  has  sat  long 
without  finding  himself  embarrassed  in  its  application  to 

(a)  2  Q.  B.  169. 
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the  special  cases  before  him.  In  the  present  case,  how-  1856. 
ever,  I  think  it  has  been  properly  applied  The  rule  is  DouglaT" 
that,  however  complicated  the  facts  may  be  on  which  combtt. 
the  question  of  reasonable  and  probable  cause  may 
depend,  the  Judge  must  leave  the  facts  to  the  jury,  and 
on  the  facts  found  by  them  determine  for  himself  whether 
there  is  reasonable  and  probable  cause  or  not  Here 
there  were  many  fiusts  not  really  in  controversy ;  one  of 
those,  the  Judge  thought,  was  that  the  defendant  really 
believed  that  the  sheep,  alleged  to  be  stolen,  was  one  of 
those  he  had  lost  By  itself  that  would  not  necessarily 
amount  to  reasonable  and  probable  cause;  he  might 
believe  this;  but,  if  he  came  to  that  conclusion  rashly  and 
inconsiderately,  he  was  not  warranted  in  acting  on  his 
belief.  But,  if  he  had  reasonable  and  probable  cause  for 
his  belief,  that  belief  may  be  sufficient,  under  some 
circumstances,  to  make  out  reasonable  and  probable 
cause.  I  by  no  means  mean  that  a  reasonable  belief 
that  goods  were  stolen  is  in  itself  reasonable  and  probable 
cause  for  a  chai]ge  of  felony  against  a  person  in  possession 
of  the  goods ;  but  the  other  facts  may  be  such  that  this 
is  the  sole  circumstance  wanting  to  complete  the  reason- 
able and  probable  cause.  In  the  present  case  I  think 
that  the  other  facts  were  such  that,  if  the  defendant  had 
reasonable  ground  for  believing,  and  did  believe,  the 
sheep  to  be  his,  he  had  reasonable  ground  for  charging 
the  plaintifiP  with  having  stolen  it.  The  Judge,  at  the 
trial,  assumed,  I  think  quite  correctly,  that  there  was  no 
doubt  that  the  defendant  believed  it  He  did  not  take 
the  opinion  of  the  jury  on  every  isolated  fact,  but  took 
their  opinion  on  the  only  material  point  in  dispute, 
namely,  whether  there  was  reasonable  ground  for  the 
defendant's  belief  as  to  the  identity  of  the  property.    I 
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1856.  understand  his  ruling  to  be  that  the  jury  were  to  look 
to  all  the  evidence  and  determine  that;  and  that,  if 
they  found  there  was  reasonable  ground  for  that  belief, 
then,  coupled  with  the  other  undisputed  circumstances, 
there  was  reasonable  and  probable  cause.  I  think,  if 
such  was  his  ruling,  it  was  right,  and  consistent  with 
Panton  v.  Williams  (a).  I  therefore  think  that  this  rule 
should  be  discharged. 

Erle  J.  I  have  come  to  a  different  conclusion.  I 
take  the  leading  facts  to  be :  That  the  plaintiff  had  bought 
some  sheep  in  June^  which  he  kept  till  October,  The 
defendant  lost  some  sheep  in  September^  much  resembling 
the  plaintiff*s.  In  October^  the  defendant  comes  and 
claims  the  sheep  of  which  the  plaintiff  was  in  open 
lawful  possession;  and  then  the  plaintiff  gave  an  account 
of  the  way  in  which  he  got  them.  The  defendant 
nevertheless  takes  away  the  sheep ;  the  plaintiff,  who,  as 
we  must  now  take  it,  was  the  owner  of  this  sheep,  sues 
him ;  and  to  stop  that  action  the  defendant  charges  him 
with  having  feloniously  stolen  the  sheep.  The  question 
was,  if  that  charge  was  made  with  reasonable  and  pro- 
bable cause.  It  seems  to  me  that  the  Judge  has  made 
that  question  depend  on  the  one  fact,  whether  the  de- 
fendant had  reasonable  ground  for  believing  the  sheep 
to  be  his.  I  cannot  think  that  sufficient ;  if  it  were,  I 
do  not  see  what  would  hinder  many  questions  of  civil 
right  being  tried  in  criminal  prosecutions. 

Crompton  J.  The  duty  of  the  Judge  was  to  decide 
whether  there  was  reasonable  and  probable  cause,  taking 

(a)  2  Q.  B.  169. 
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into  account  all  the  undisputed  facts,  and  leaving  the  1856. 
disputed  material  facts  to  the  jury.  Very  often,  it  is  ""douglas 
extremely  difficult,  in  such  cases,  to  say  which  are  the 
facts  to  be  left  to  the  jury.  Here  the  Judge  thought 
that  many  of  the  facts  were  not  in  dispute;  but  he 
doubted  upon  one ;  and  as  to  that  he  took  the  opinion 
of  the  jury,  who  said  there  was  reasonable  ground  for 
the  defendant's  belief  that  the  sheep  was  his.  That, 
alone,  would  not  have  been  reasonable  and  probable 
cause  for  a  charge  of  felony :  in  very  many  cases  such 
reasonable  belief  might  exist  without  any  ground  for 
such  a  charge;  but  we  must  look  to  the  other  circum- 
stances. If  this  sheep  was  one  which  the  defendant  had 
lost  in  September^  the  plaintiff  who  asserted  he  had  had 
it  ever  since  June  was  giving  a  false  account  of  the 
way  he  became  possessed  of  it ;  and  the  answer  of  Good 
who  was  appealed  to  by  the  plaintiff,  was  such  as  would 
lead  the  defendant  reasonably  to  believe  it  was  a  wilfully 
&Ise  account.  Therefore,  if  the  sheep  was  the  defend- 
ant's, there  was,  not  in  the  abstract,  but  under  these 
circumstances,  reasonable  and  probable  cause,  not  for 
concluding  that  the  plaintiff  was  guilty,  but  for  having 
the  matter  investigated.  It  seems  to  me  therefore  that, 
if  the  defendant  had  reasonable  ground  for  his  belief 
that  the  property  was  his,  there  was,  under  all  these 
circumstances,  reasonable  and  probable  cause,  to  him  so 
believing,  for  instituting  the  prosecution,  and  therefore 
the  Judge  was  not  wrong. 

Rule  discharged. 
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Charles  Moselet,  Appellant,  against  The  Local 
Board  of  Health  of  the  District  of  the  City  of 
Elt,  Respondents. 

Where  several    VTOTICE  of  appeal  against  a  highway  rate  made  by 
pUcei  aepa-  The  Local  Board  of  Health  of  Ely  having  been 

rately  main* 

tainin^  their  given  by  Charles  MoseUtfy  the  following  case  was  stated 
are  comprise?  hy  conjsent  and  by  order  of  a  Judge. 
ISsJn^^to  ?  The  city  of  Ely  consists  of  the  Cathedral  precincts 
ofHeahTthe  (^^*^^  ®^  reputed  to  be  extraparochial),  and  the  two 
^ro'^Yout  Pa^shes  of  The  Holy  Trinity  and  Saint  Mary.  Part  of 
the  district  are,  the  parish  of  The  Holy  Trinity  is  an  ancient  hamlet 

under  the  Pub-  ^  if  ^ 

lie  Health  Act,  called  Stuntneyy  and  part  of  the  parish  of  Saint  Mary 

1848  (])  &  12  ^  sr  r  ^ 

Fte/.  e.  63.).     is  an  ancicut  hamlet  called   Chettiskam.    From   time 

maintained  by    immemorial  the  hamlet  of  Stuntney  and  the  rest  of  the 

ulctrate, and    P^^^h  of   The  Holy   Trinity  have  separately  repaired 

high*wa'^rateii*  ^^^'^  public  highways ;  and  separate  surveyors  of  such 

on  the  ancient    highways  have  always  been  appointed  for  the  hamlet 

and  for  the  rest  of  the  parish  of  The  Holy  Trinity: 

the  hamlet  of  Chettisham^  and  the  rest  of  the  parish  of 

Saint  Mary^  have  likewise  always  separately  repaired 

all  their  public  highways^  and  have  always   separately 

appointed  surveyors  of  the  highways  for  the  hamlet,  and 

for  the  rest  of  the  parish  respectively.     Near  the  centre 

of  the  city  of  Efyy  consisting  of  the  Cathedral  precincts 

and  two  parishes  aforesaid,  Ues  what  may  be  called  the 

town   proper  of  Ely,  of  small  extent  when  compared 

with  the  entire  area  of  the  said  city,  and  which  town 
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proper  conaists  of  bouses  and  buildings  of  tbe  net  annual        1 866. 
rateable  value  of  12,000/.^  or  thereabouts.  "uomi^ 

The  parts  of  the  city  surrounding  this  town  proper  ^^^ 

consist  of  17,000  acres,  or  thereabouts,  of  land,  used  ^hJ^|°"** 
almost  entirely  as  arable,  meadow  or  pasture  ground 
only,  and  of  the  net  annual  rateable  value  of  24,000/.,  or 
thereabouts.  By  order  in  council,  dated  the  15th  July 
1850,  it  was  oidered  that  The  Public  Health  Act,  1848 
(except  the  section  numbered  50  in  the  copies  of  that 
Act  printed  by  Her  Majesty's  printer),  should  be  applied 
and  be  in  force  within  the  entire  area,  places  and  parts 
of  places  comprised  within  the  boundaries  of  the  city  of 
Efyy  in  the  county  of  Cambridge;  and  that  such  area, 
places  and  parts  of  places  should  be  and  constitute  a 
district  for  the  purposes  of  the  said  Public  Health  Act, 
1848,  accordingly. 

Under  such  order  The  Public  Health  Act,  1848,  has 
been  accordingly  applied  to  the  city  oi  Ely.  And  The 
Local  Board  of  Health  for  the  district  of  the  city  of  Ely^ 
as  surveyors  of  highways  of  the  several  hamlets  and 
parts  of  parishes  above  mentioned,  did,  on  4th  January 
1856,  make  four  several  highway  rates,  one  for  each  of 
the  said  hamlets,  and  one  for  the  rest  of  each  of  the  said 
parishes,  in  one  of  which  highway  rates,  to  wit  in  the 
one  for  that  part  of  the  parish  of  The  Holy  Trinity 
which  is  not  included  in  the  hamlet  of  Stuntney^  the 
said  Charles  Moseley  is  assessed  on  the  net  annual  value 
of  246/.  78.  6(/.  as  the  occupier  of  a  farm  house  and 
lands  there  situate,  and  which  farm  comprises  upwards 
of  200  acres  of  arable,  meadow  or  pasture  land.  Such 
several  highway  rates  of  the  4th  January  1856,  if  it  be 
competent  to  the  said  Local  Board  of  Health  to  make 
them,  have  been  regularly  made  and  published ;  and  the 
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1856.       fairness  of  the  assessment  on  the  appellant  is  notdis- 
MosELEY     puted,  if  the  appellant  is  liable,  in  respect  of  the  arable, 
£|[y        meadow  and  pasture  land  which   he  occupies,  to  an 
^dPHeSS!^    assessment  at  the  net  annual  value  thereof. 

The  appellant  contends  that  The  Local  Board  of 
Health  were  bound,  under  sect  88  of  The  Public  Health 
Act,  1848,  to  raise  all  moneys  needed  for  the  repairs  of 
the  highways  of  each  part  of  the  whole  district  of  the 
city  of  Ely  by  one  general  district  rate;  and  that,  under 
the  proviso  in  sect  88  of  The  Public  Health  Act,  1848, 
the  said  Charles  Moidey^  being  the  occupier  of  land  used 
as  arable,  meadow  or  pasture  ground  only,  is  entitled  in 
respect  of  such  land  to  be  assessed,  in  any  rate  which 
the  said  Local  Board  can  lawfully  impose  for  the  repair 
of  highways,  in  the  proportion  of  one  fourth  part  only 
of  the  net  annual  value  of  such  land. 

If  the  Court  should  be  of  opinion  that  the  said  Local 
Board  of  Health  had  no  authority  as  such  surveyors  of 
highways  to  make  any  highway  rate,  but  were  bound  to 
make  a  general  district  rate,  and  that  the  said  Charles 
Moseley  was  therefore  entitled  to  be  assessed  towards  the 
repair  of  the  highways,  in  respect  of  the  said  lands  in 
his  occupation,  in  the  proportion  of  one  fourth  part 
only  of  the  net  annual  value  of  such  lands,  then  the 
said  rate  to  which  he  is  assessed  is  to  be  quashed: 
otherwise  the  same  is  to  be  confirmed. 

The  case  was  argued  in  last  Easter  Term  (a). 

Pashley^  in  support  of  the  rate.  The  question  in- 
volved in  this  case  is,  how  the  repair  of  the  highways 
within  the  district  of  a  Board  of  Health  is  to  be  pro- 

(a)  April  19th.  Before  Lord  CampbeU  C.  J.,  frightnutn,  Erie  mnd 
CrompioH  Js. 
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vided  for.    If  the  ezpences  of  repairing  them  are  to  be        1856. 
provided  for  by  a  district  rate  under  the  proyisions  of     Moseley 
The  Public  Health  Act,  1848  (II  &  12  Vict  e.  63.),         jj^ 
sect  88,  the  occupiers  of  rural  property,  who  in  such  a   ^^*J^  ^^J^ 
rate  are  assessed  only  at  one  fourth  of  the  net  value  of 
their  property,  are  in  part  relieved  from  the  burthen  of 
maintaining  their  highways,  at  the  expence  of  the  occu- 
piers of  urban  property.    If  the  expences  are  to  be  pro« 
vided  for  by  a  highway  rate,  the  occupiers  of  all  kinds 
of  rateable  property  will  pay  according  to  its  actual 
value.     Sect  117,  enacting  **  that  the  Local  Board  of 
Health  within  the  limits  of  their  district  shall,  exclu- 
sively of  any  other  person  whatsoever,  execute  the  office 
of  and  be  surveyor  of  highways,  and  have  all  such 
powers,  authorities,  duties,  and  liabilities  as  any  surveyor 
of  highways  in  England  is  now  or  may  hereafter  be 
invested  with  or  be  liable  to  by  virtue  of  his  office  by 
the  laws  in  force  for  the  time  being,**  would,  if  it 
stopped  there,  without  doubt  give  the  Board  power  to  levy 
a  highway  rate:  but  the  section  goes  on :  '*  except  in  so 
ftr  as  such  powers,  duties,  or  authorities  are  or  may  be 
inconsistent  with  the  provisions  of  this  Act'*     And  the 
appellant's  contention  will  no  doubt  be  that  levying  a 
highway  rate  is  inconsistent  with  the  provisions  of  the 
Act    There  is  a  minor  point,  whether,  supposing  that 
the  rate  is  to  be  on  the  principle  of  a  highway  rate,  and 
equally  assessed  on  all  property,  it  ought  not  to  be  one 
rate  on  the  entire  district,  instead  of  being,  as  here,  a 
separate  rate  on  each  of  four  of  the  five  old  divisions 
comprised  in  the  district     If  that  were  so,  it  would  alter 
the  onus  of  repairing  the  highways  by  making  the  inha* 
bitants  of  the  whole  district  jointly  liable  for  the  whole, 
instead  of  being  liable  in  separate  portions  for  the  roads 
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1856.  ^^  ^^^^^  portions  severaUj.  The  change  would  not  be 
^^gjj^^Y  80  great  as  if  the  nature  of  the  rate  were  changed ;  but 
^^^  there  is  nothmg  in  the  object  of  the  Act  to  make  it 
^^^SI^  probable  that  the  Legislature  intended  to  change  the 
liability  to  repair  the  highways  at  all,  and  no  words 
rendering  it  obligatory  on  the  Court  so  to  construe  the 
Act.  In  Hanson  ▼•  Epsom  Local  Board  of  Health  (a) 
the  decision  of  this  Court  was  that  the  highways  might 
be  provided  for  by  a  highway  rate.  There  the  district 
was  conterminous  with  the  parish,  so  that  the  minor 
question,  whether  there  was  to  be  one  highway  rate  or 
several,  did  not  arise ;  but  the  case  affirmed  the  principle, 
that  what  was  to  be  done  by  the  Local  Board,  in  the 
capacity  of  surveyor  of  highways,  was  to  be  defrayed 
by  a  rate  levied  on  the  principle  of  the  highway  rate. 
If  that  be  so,  the  mode  of  laying  on  that  rate  should  be 
by  the  surveyors  in  each  parish,  unless  there  be  clear 
words  to  alter  the  incidence  of  the  burthen.  The  Local 
Board  and  no  others  are  to  be  surveyors  within  the 
district ;  but  they  may  well  be  surveyors  divisim  in  each 
entire  parish  within  that  district.  Where  the  district 
consists  of  fragments  of  parishes,  as  in  Regina  v.  Worthing 
Road  Trustees  (6),  ex  necessitate  they  can  only  be  sur- 
veyors of  the  district.  But  Elmer  v.  Norwich  Local  Board 
of  Health  (c)  is,  no  doubt,  a  decision  on  both  points  in 
favour  of  the  appellant  in  this  case.  It  is  however  in 
direct  conflict  with  Hanson  v.  Epsom  Local  Board  of 
Health  (a)  on  the  main  question ;  and,  if  overruled  upon 
that,  its  authority  is  shaken  on  the  other.  \^Crompten  J. 
I  suppose  you  do  not  admit  that  the  repair  of  highways  is 
to  be  defrayed  out  of  the  district  fund  account;  though,  by 

(a)  5  £.  4-  ^.  599.  (6)  Z  E,  ^  B,  989. 

(0  3  E.  ^  B.bM. 
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sect  ll?,  the  surplus,  if  any,  of  the  funds  of  the  former        i856. 
surveyors  is  to  be  carried  to  that  account]     By  sect.  87      mosblby 
the  district  fund  is  applicable  to  defraying  such  expences        ^^^ 
"as  are  not  provided  for  by  any  other  rate."    If  the   ^^^^ 
highways  are  provided  for  by  a  highway  rate,  they  are 
not  chargeable  on  the  district  fund.      When  the  old 
surveyors'  establishments  were  wound  up,  it  was  neces- 
sary to  dispose  of  the  surplus  in  some  way.     It  is  given 
to  the  district  fund:  but  that  does  not  shew  that  the 
district  fund  is  to  defray  the  expences. 

Watson,  for  the  appellant  The  Local  Board  are 
made,  by  sect  117,  sole  surveyors  of  highways  within 
their  district  If  by  this  the  Act  meant,  in  such  a  case 
as  the  present,  to  make  them  fill  four  separate  offices  as 
surveyors  of  four  distinct  divisions,  diiferent  words  would 
be  used,  and  some  provision  would  be  made  for  keeping 
separate  accounts  for  each  division.  But  if  they  are 
surveyors  of  the  highways  for  the  whole  of  that  one 
district  no  such  provisions  are  required.  Again,  if 
the  Board  were  in  their  capacity  of  surveyor  of  highways 
to  levy  a  highway  rate  over  the  entire  district,  or 
separate  highway  rates  for  each  division  in  the  district, 
it  would  be  necessary  to  keep  separate  the  highway 
funds  from  the  district  funds.  Instead  of  this  being 
directed,  the  surplus  of  the  old  highway  funds  is,  by 
sect  117,  carried  to  the  district  fund.  By  sect.  87 
the  district  fund  is  to  be  applied  to  the  expences 
incurred  by  the  Board  "not  otherwise  expressly  provided 
for:''  the  utmost  extent  of  the  argument  for  the  re- 
spondents has  been  that  the  old  mode  of  providing  for 
the  highways  has  not  been  expressly  taken  away.  But 
the  expences  which  the  Local  Board  are  bound  to  incur 
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1856.        1^  respect  of  highways  are  not  merely  those  which  the 

MoBELEY     parishes  had  to  incur.     They  include  the  expences  of 

^^^        keepmg  up  the  streets,  and  the  pavements;  sect.  68 :  and  it 

^R  ^iT*    would  be  a  great  change,  to  the  detriment  of  the  occupiers 

in  rural  parts  of  the  district,  if  such  occupiers  were  to  be 

rated  for  keeping  up  those.     It  is  true  that  Hanson  v- 

Epsom  Local  Board  of  Health  {a)  decides  that  they  are 

so  liable ;  but  Elmer  v.  Norwich  Local  Board  of  Health  (ft) 

decides  the  contrary.     It  is  sufficient  for  the  decision  of 

this  case,  if  the  Board  are  surveyors,  not  for  each  separate 

parish,  but  for  the  whole  district.     On  that  there  is  no 

conflict  of  authority. 

Pashley  was  heard  in  reply. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  Term  {June  6th),  de- 
livered judgment 

This  was  an  appeal  against  separate  highway  rates 
for  separate  parishes  within  the  district  of  the  Board  of 
Health  for  the  city  of  Ely,  for  the  repair  of  the  highways 
in  each  of  those  parishes.  And  the  appellant  contended : 
1st,  that  the  district  of  a  Board  of  Health  is  one  entire 
district  for  the  repair  of  all  the  highways  therein ;  and 
2dly,  that  the  money  needed  for  such  repair  must  be 
raised  by  a  general  district  rate,  and  not  by  a  highway 
rate. 

Both  of  these  questions  were  under  the  consideration  of 
this  Court  in  Elmer  v.  Norwich  Local  Board  of  Health  (b) 
and  Regina  v.  Worthing  Road  Trustees  (c),  and  answered 
in  the  affirmative.     The  matter  was  partially  under  the 

(a)  ^E.^  B,  599.  (6)  Z  E.  ^  B,  517. 

(c)  3  ^.  §•  ^.  989. 
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consideration  of  the  Court  again  in  Hanson  v.  Epsom  1856. 
Local  Board  of  Health  (a),  where  it  was  decided,  in  the  Mosblby 
case  of  a  district  conterminous  with  a  parish  which  had  ^^^ 
repaired  its  own  highways,  that  the  repair  should  be  ^jJedt"^ 
paid  for  by  a  highway  rate.  Although  the  district  of 
the  city  of  Ely  consists  of  several  parishes,  still  the 
respondents  rely  on  the  last  decision,  and  contend  that, 
as  a  district  rate  is  chained  on  property  in  a  diflPerent 
proportion  from  a  highway  rate,  and  as  no  intention  to 
make  a  change  in  the  burden  on  property  is  expressed 
in  the  Act,  and  as  a  Board  of  Health  has  all  the  powers 
of  surveyors  of  highways  except  when  inconsistent  with 
the  provisions  of  the  Act,  therefore  the  expence  of 
repairing  highways  should  be  paid  for  as  before  by  a 
separate  rate  for  each  place  separately  maintaining  its 
own  highway.  But  it  seems  to  us,  on  reviewing  the 
decisions,  that  the  appellant  is  right,  and  that  the  true 
construction  of  the  Act  was  given  in  Elmer  v.  Norwich 
Local  Board  of  Health  (ft),  confirmed  by  Regina  v. 
Worthing  Road  Trustees  (c>  The  88th  section  subjected 
urban  property  to  be  rated  to  the  general  district  rate 
at  its  full  value,  and  rural  property  to  be  so  rated  at  one 
fourth  of  such  value ;  and  the  question  is,  did  the  Legis- 
lature intend  so  to  shift  the  burden  of  repairing  the 
highways  within  a  district  of  a  Board  of  Health  ?  By 
section  68  all  present  and  future  highways  in  a  district, 
and  all  things  belonging  thereto,  are  vested  in  and 
placed  under  the  management  of  the  Board  of  Health, 
which  Board  is  to  level,  pave,  flag,  channel,  alter  and 
repair,  and  raise  and  lower  them,  and  put  and  keep  in 
repair  fences  and  posts  for  them  as  occasion  may  require ; 

(a)  5E,^B.  699.  (b)  3  E.^S.  517. 

(e)  Z  E,^  B.  989. 
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and,  by  sects.  69  and  70,  the  Board  may  take  new  streets 
in  certain  cases,  and  fit  them  for  town  traflSc,  and  make 
them  highways.  These  powers  and  duties,  which  are 
far  beyond  the  mere  repairing  of  highways,  are  blended 
with  the  duty  of  repair,  and  are  all  to  be  performed  by 
one  Board.  If  a  highway  was  levelled,  channelled, 
flagged  and  repaired,  it  would  be  impossible  to  settle 
with  certainty  how  much  of  the  total  ezpence  of  the 
process  was  extra  that  of  mere  repair;  but  this  would  be 
necessary  if  repair  was  to  be  paid  for  out  of  the  highway 
rate,  and  the  rest  out  of  the  district  rate.  By  section  87 
all  expences  of  executing  the  Act,  not  otherwise  pro- 
vided for,  are  laid  on  the  district  fund;  and  so  the 
expences  of  repairs  of  highways  would  be  laid  on  the 
district  fund,  unless  it  can  be  shewn  that  they  are  other- 
wise provided  for;  and  they  are  not  so  provided  for, 
unless  it  be  by  section  117,  by  which  the  Board  is  made 
surveyor  of  highways,  with  all  the  powers  of  surveyors 
not  inconsistent  with  the  Act.  Then,  would  the  making 
a  separate  highway  rate  for  the  repair  of  the  highways 
in  each  separate  district  be  inconsistent  with  the  Act  ? 
We  think  that  it  would.  The  duty  of  repair  is  blended 
with  other  operations  as  above  explained;  the  district 
fund  Is  certainly  charged  with  the  expence  of  the  repair, 
unless  it  is  excepted  by  section  117;  but  there  are  no 
words  therein  referring  to  a  highway  rate  for  repair :  on 
the  contrary,  it  expressly  orders  the  surplus  from  any 
existing  highway  rates  to  be  paid  to  the  district  fund, 
which  is  entirely  inconsistent  with  an  intention  to  con- 
tinue highway  rates  as  before.  The  words  giving  the 
powers  of  surveyors  to  the  Board  would  have  abundant 
effect  if  applied  to  powers  to  get  materials,  to  abate 
nuisances,  and   to  do  things  of  the   like   description. 
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Moreover,  the  general  purpose  of  the  Act  is  distinctly        1856. 
urban.     The  preamble  states  an  intention  to  make  pro«      Moseley 
vision  for  improving  the  sanatory  conditions  of  towns         ^^^ 
and  populous  places ;  and,  by  the  provisions  of  the  Act,    ^^Health, 
air  is  to  be  purified,  water  supplied,  and  the  earth's 
surface  to  be  cleared  so  as  to  be  suitable  for  a  dense 
urban  population.     The   generic  name   for  highways 
within  the  Act  is  <' streets;"  and  most  of  the  processes 
specified  in  connection  with  repair  are  adapted  to  the 
streets  of  a  town  &c.     The  improvements  which  are  to 
be  made  in  the  highways  are  profitable  to  townsmen 
and  useless  to  rustics,  so  that  there  seems  to  have  been 
abundant  reason  for  Parliament,  when  imposing  a  new 
burden,  to  lay  it  on  those  who  had  the  new  benefit. 
All  the  expence  on  highways  beyond  what  would  fit 
them  for  farm  work  would  be  useless  to  the  rustic ;  and 
such  repair  as  he  would  require  would  be  insignificant 
in  comparison  with  the  process  required  for  a  well  con- 
structed street.     If  the  mere  use  alone  is  taken  into  the 
account,  the  traffic  required  for  every  acre  covered  by 
town  houses  over  the  adjoining  arable  acre,  would  exceed 
the  traffic  required  for  an  arable  acre  over  the  adjoining 
town  acre,  by  much  more  than  four  fold.     With  respect 
to  the  other  point  first  above  mentioned,  it  is  clear  from 
the  tenor  of  the  Act  that  the  district  is  made  one  dis- 
trict for  all  the  purposes  of  the  Act ;  it  is  to  be  controlled 
by  one  management,  and  to  contribute  to  one  fund. 
This  purpose  appears  in  the  preamble,  which  recites 
the  expedience  of  placing  the  supply  of  water,  the 
sewerage,  drainage,  cleansing  and  paving  of  towns  and 
places,  under  one  and  the  same  local  management  and 
control     It  pervades  the  whole  Act,  as  above  shewn; 
audi  if  occasion  should  be  for  the  Board  to  act  as  sur- 
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veyor  of  highways  and  levy  a  highway  rate,  as,  for 
example,  for  contribution  to  a  turnpike  road  within  the 
district,  they  would  have  to  rate  the  whole  district  as 
one  district,  and  would  have  no  power  to  resort  to  the 
original  places  and  parts  of  places  maintaining  their 
own  highways  as  separately  liable ;  Retina  v.  Worthing 
Road  Trustees  (a). 

Judgment  for  the  appellant. 


(a)  ^E.^B. 


Monday, 
Afay  26th. 


WnxiAM  Reynolds  against  Stephen  Fbanelin 
Bridge. 


Deed  between    rpHE  declaration  recited  that  heretofore,  to  wit  10th 

plaintiff  and         X 

defendant  December ^    1852,    by    an    indenture,  then    made 

recited  that 
plaintiff  and  de- 
fendant had  carried  on  the  business  of  suitfeons  and  apothecaries  in  partnership  in  W, :  and 
each  covenanted  that  the  business  should  tnereafter  be  carried  on  under  the  sUle  of  the  old 
firm  for  three  years,  but  should  be  the  ezclusiTe  business  of  plaintiff:  then  followed  other 
covenants  to  be  performed  by  plaintiff  and  defendant  respectiveljr :  and  then  a  corenant 
that,  after  the  determination  of  the  three  years,  and  so  long  as  plaintiff  should  reside  in  W. 
or  within  twelve  miles  thereof,  defendant  shoidd  not  practise  the  business  of  a  surgeon  or 
apothecary,  or  see  any  patients,  except  as  thereafter  mentioned,  nor  assist  nor  introduce  any 
other  medical  man  in  W,  or  within  twelve  miles  thereof,  but  should,  before  the  expiration 
of  the  three  years,  introduce  plaintiff  to  all  such  persons  as  might  be  the  exclusive  patients 
of  defendant,  and,  during  the  term  of  three  years,  use  his  best  endeavours  to  secure  the 
same  for  plaintiff  after  Uie  expiration  of  the  three  years ;  provided  that,  in  case  defendant 
should  make  default  in  the  observance  and  performance  or  the  covenant  lastly  mentioned, 
defendant  should  forthwith  pay  to  plaintif  2000^1,  but  not  in  the  nature  of  a  penalty,  but 
as  ascertained  liquidated  damages :  but  that  defendant  might,  after  the  determination  of 
the  three  years,  act  in  consultation  with  other  medical  gentlemen  in  W,  and  elsewhere,  and 
might  also,  if  be  thoueht  fit,  after  the  determination  &c,  attend  midwifery  cases  in  W^  the 
fees  for  which  should  be  equal  to  or  exceed  R  If. ;  but  he  should  pay  one  half  of  the  fees 
be  should  receive  for  each  of  such  midwifery  cases  to  plaintiff,  so  long  as  pluntiff  should 
continue  to  practise  at  W.  That,  in  case  either  pany  should  make  default  in  performance 
of  any  covenant,  he  should  pay  to  the  other  50021,  as  and  for  liquidated  damages,  and  not 
in  the  nature  of  a  penalty.  Defendant  committed  a  breach  by  practising  contrary  to  the 
covenant. 

Held,  that  the  2000iL  was  recoverable  as  liquidated  damages,  no  one  of  the  provisions 
of  the  covenant  to  which  it  applied  being  such  that  the  damage  for  the  breach  of  it  was 
capable  of  precise  estimation  ;  the  provision  as  to  the  payment  of  the  half  fee  not  being 
a  part  of  such  covenant,  but  collateral  to  it. 
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between  defendant  of  the  one  part  and  plaintiff  of  the  1856. 
other  part,  after  reciting  (amongst  other  things)  that  bbynoi.ds 
defendant  and  plaintiff  had»  since  Ist  Aprils  1847,  bridoe. 
carried  on  the  business  of  surgeons  and  apothecaries 
in  partnership  in  Wellington  in  Somersetshire^  for  the 
term  and  under  the  conditions  in  that  indenture  men- 
tioned: It  was  witnessed  that  each  of  them,  defendant 
and  plaintiff,  so  far  as  the  covenants  and  agreements 
therein  contained  and  hereinafter  mentioned  were  to 
be  observed  or  performed  by  him,  his  heirs,  executors 
or  administrators,  did  thereby,  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  other 
of  them  in  manner  following,  that  is  to  say  (amongst 
other  covenants):  that  the  said  practice  or  business 
should  be  carried  on  at  Wellington  aforesaid,  under  the 
style  or  firm  of  Bridge  8f  Reynolds,  for  the  term  of  three 
years  from  6th  August,  1852,  if  both  of  them  should 
so  long  live:  but  that  the  said  practice  and  business 
should  belong  to,  and  be  the  exclusive  property  of, 
the  plaintiff,  subject  nevertheless  to  the  payments  to 
defendant  therein  mentioned:  That  the  dispensing 
part  of  the  said  business  should  be  carried  on  at  the 
dwelling  house  of  plaintiff,  or  at  such  other  place  or 
places  in  Wellington  as  he  should  at  any  time  during 
the  said  three  years  determine:  That  both  defendant 
and  plaintiff  would,  during  the  said  term  of  three  years, 
diligently  employ  himself  in  such  business,  or  carry  on 
the  same  to  the  greatest  advantage:  That  an  account 
of  all  business  done  and  all  transactions  relating  thereto 
should  be  daily  charged  and  entered  by  each  of  the 
said  parties  in  proper  books,  to  be  kept  for  that  purpose, 
in  such  manner  as  was  usually  done  by  persons  of  the 
same  profession,  and  that  a  fair  and  clear  account  of 
VOL.  VI.  2  m  b.  &  b. 
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1856.  the  said  practice  or  business  and  the  trae  state  thereof 
Reynolds  ™'g^t  appear;  and,  in  particular^  that  a  book  should 
BiuDOB  ^  '^^P^  ^y  ®^^  ^^  ^^®  ^^^  parties  for  the  entries  of  all 
moneys  and  cash  to  be  received  by  each  of  them  on 
account  of  the  said  practice  or  business,  wherein  all 
such  receipt  of  money  and  cash  should  be  diuly  entered 
from  time  to  time.  That  each  of  the  said  parties  would, 
from  time  to  time  and  at  all  times  during  the  con- 
tinuance of  the  said  term  of  three  years,  be  just  and 
true  to  each  other  in  all  their  accounts,  dealings  and 
transactions  relating  to  the  said  practice  and  business, 
and  would  give  and  render  to  the  other  of  them  a  just 
and  faithful  account  of  same  when  reasonably  required 
so  to  do :  That,  after  the  determination  of  the  said  term 
of  three  years,  and  so  long  as  the  plaintiff  should  reside 
in  Wellington  or  within  twelve  miles  thereof  defendant 
should  not  practise  or  carry  on,  either  directly  or  indi- 
rectly, by  himself  or  by  any  partner,  apprentice  or 
assistant,  the  profession  or  business  of  a  surgeon  or 
apothecary,  or  see  any  patients  (except  as  thereinafter 
and  hereinafter  mentioned),  nor  assist  or  introduce  any 
other  medical  man  in  the  town  of  Wellington  or  within 
twelve  miles  thereof,  but  should,  before  the  expiration 
of  the  said  term  of  three  years,  introduce  the  plaintiff 
to  all  such  persons  as  might  be  the  exclusive  patients 
of  the  defendant;  and  should  also,  during  the  said  term, 
use  his  best  endeavours  to  secure  the  same  for  the 
plaintiff  after  the  expiration  of  such  three  years :  Pro- 
vided always,  and  it  was  thereby  expressly  agreed  and 
declared,  that,  in  case  defendant  should  make  default  in 
the  observance  or  performance  of  the  covenant  lastly 
thereinbefore  contained  and  herein  mentioned,  defendant 
should  forthwith  pay  unto  plaintiff  the  sum  of  2000L, 
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"  but  not  in  the  nature  of  a  penalty,  but  as  ascertained        1866. 
liquidated  damages :"  That,  notwithstanding  the  clause   "rbynoldb 
lastly  thereinbefore   contained  and  hereinbefore  men- 
tioned, the  defendant  might,  after  the  determination  of 
the  said  term  of  three  years,  act  in  consultation  with 
other  medical  gentlemen  in  the  town  of  Wellington  and 
elsewhere :  That  defendant  might  also,  if  he  thought  fit, 
after  the  determination  of  the  said  term  of  three  years, 
attend  midwifery  cases  in  the  town  of  Wellington  and 
within  twenty  miles  thereof,  the  fees  for  which  should 
be  equal  to  or  exceed  the  sum  of  \L  Is.     That,  in  case 
either  of  them  should  make  default  in  the  due  observance 
and  performance  of  all  and  every  the  clauses,  covenants, 
conditions,  articles  and  agreements  therein  contained, 
either  of  them,  the  defendant  and  plaintiff,  should  pay 
unto  the  other  of  them  the  sum  of  500/.,  as  and  for 
liquidated  damages,  and  not  in  the  nature  of  a  penalty. 
As  by  the  same  indenture  at  large  appears. 

Averment :  that,  although  plaintiff  from  the  time  of  the 
making  of  that  indenture  hitherto  has  always  been  ready 
and  willing  to  observe  &c.,  and  hath  observed  &c.,  all 
things  therein  contained  on  his  part  to  be  observed  &c., 
and  although  all  things  have  been  done  and  suffered, 
and  have  happened,  to  entitle  plaintiff  to  commence  and 
prosecute  the  action  in  respect  of  the  several  breaches 
and  causes  of  action  herein  mentioned :  Tet  defendant 
hath  broken  his  said  covenants  in  manner  following, 
that  is  to  say :  &c.  The  declaration  then,  after  alleging 
three  breaches  of  earlier  covenants,  averred,  as  a  fourth 
breach :  <^  That,  after  the  determination  of  the  said  term  of 
three  years,  and  so  long  as  plaintiff  resided  in  Wellington^ 
and  within  twelve  miles  thereof,  defendant  practised 
and  carried  on,  directly  and  indirectly,  by  himself 
2  M  2 
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1856.  ^bc  s&id  practice  or  business  and  the  true  state  thereof 
Reynolds  "^'g^^  appear;  and,  in  particular,  that  a  book  should 
be  kept  by  each  of  the  said  parties  for  the  entries  of  all 
moneys  and  cash  to  be  received  by  each  of  them  on 
account  of  the  said  practice  or  business,  wherein  all 
such  receipt  of  money  and  cash  should  be  daily  entered 
from  time  to  time.  That  each  of  the  said  parties  would, 
from  time  to  time  and  at  all  times  during  the  con- 
tinuance of  the  said  term  of  three  years,  be  just  and 
true  to  each  other  in  all  their  accounts,  deaUngs  and 
transactions  relating  to  the  said  practice  and  business, 
and  would  give  and  render  to  the  other  of  them  a  just 
and  faithful  account  of  same  when  reasonably  required 
so  to  do :  That,  after  the  determination  of  the  said  term 
of  three  years,  and  so  long  as  the  plaintiff  should  reside 
in  WelKngton  or  within  twelve  miles  thereof  defendant 
should  not  practise  or  carry  on,  either  directly  or  indi- 
rectly, by  himself  or  by  any  partner,  apprentice  or 
assistant,  the  profession  or  business  of  a  suigeon  or 
apothecary,  or  see  any  patients  (except  as  thereinafter 
and  hereinafter  mentioned),  nor  assist  or  introduce  any 
other  medical  man  in  the  town  of  Wellington  or  within 
twelve  miles  thereof,  but  should,  before  the  expiration 
of  the  said  term  of  three  years,  introduce  the  plidntiff 
to  all  such  persons  as  might  be  the  exclusive  patients 
of  the  defendant;  and  should  also,  during  the  said  term, 
use  his  best  endeavours  to  secure  the  same  for  the 
plaintiff  after  the  expiration  of  such  three  years :  Pro- 
vided always,  and  it  was  thereby  expressly  agreed  and 
declared^  that,  in  case  defendant  should  make  default  in 
the  observance  or  performance  of  the  covenant  lastly 
thereinbefore  contained  and  herein  mentioned,  defendant 
should  forthwith  pay  unto  plaintiff  the  sum  of  2000L, 
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"  but  not  in  the  nature  of  a  penalty,  but  as  ascertained        lS56. 
liquidated  damages :"  That,  notwithstanding  the  clause     rk«,old8 
lastly  thereinbefore  contained  and  hereinbefore  men- 
tioned, the  defendant  might,  after  the  determination  of 
the  said  term  of  three  years,  act  in  consultation  with 
other  medical  gentlemen  in  the  town  of  Wellington  and 
elsewhere:  That  defendant  might  also,  if  he  thought  fit, 
after  the  determination  of  the  said  term  of  three  years, 
attend  midwifery  cases  in  the  town  of  Wellington  and 
within  twenty  miles  thereof,  the  fees  for  which  should 
be  equal  to  or  exceed  the  sum  of  \L  Is.     That,  in  case 
either  of  them  should  make  default  in  the  due  observance 
and  performance  of  all  and  every  the  clauses,  covenants, 
conditions,  articles  and  agreements  therein  contained, 
either  of  them,  the  defendant  and  plaintiff,  should  pay 
unto  the  other  of  them  the  sum  of  500/.,  as  and  for 
liquidated  damages,  and  not  in  the  nature  of  a  penalty. 
As  by  the  same  indenture  at  large  appears. 

Averment:  that,  although  plaintiff  from  the  time  of  the 
making  of  that  indenture  hitherto  has  always  been  ready 
and  willing  to  observe  &c.,  and  hath  observed  &c.,  all 
things  therein  contained  on  his  part  to  be  observed  &c., 
and  although  all  things  have  been  done  and  suffered, 
and  have  happened,  to  entitle  plaintiff  to  commence  and 
prosecute  the  action  in  respect  of  the  several  breaches 
and  causes  of  action  herein  mentioned :  Yet  defendant 
hath  broken  his  said  covenants  in  manner  following, 
that  is  to  say :  &c.  The  declaration  then,  after  alleging 
three  breaches  of  earlier  covenants,  averred,  as  a  fourth 
breach :  "  That,  after  the  determination  of  the  said  term  of 
three  years,  and  so  long  as  plaintiff  resided  in  Wellington^ 
and  within  twelve  miles  thereof,  defendant  practised 
and  carried  on,  directly  and  indirectly,  by  himself 
2  M  2 


532  TRINITY   TERM. 

1856.        ^^^  ^y  assistants,  the  profession  and   business  of  a 
Reynolds     surgeon    and    apothecary,    and    saw    patients    other- 
-  ^-  wise    than    as    in    the     said   indenture    is    excepted, 

and  assisted  and   introduced   other   medical    men   in 
the  town  of  Wellington  and  within  twelve  miles  thereof; 
and,  before    the   expiration  of  the  said  term  of  three 
years,  would  not  introduce  plaintiff  to  all  or  any  such 
persons  as  might  be  and  were  the  exclusive  patients 
of  defendant;  and  did  not  also,  during  the  said  term, 
use  his  best  endeavours  to  secure  the  same  to  plaintiff 
after  the  expiration  of  such  three  years :  And,  although 
defendant  has  made  default  in  the  observance  or  per- 
formance of  the  covenants  lastly  hereinbefore  mentioned, 
he  hath  not  forthwith  paid  unto  plaintiff  the  sum  of 
2000Z.,  or  any  part  thereof.    And  the  plaintiff  avers  that 
the  several  breaches  herein  assigned  do  not  relate  to  the 
defendant,  after  the  determination  of  the  said  term  of 
three  years,  acting  in  consultation  with  other  medical 
gentlemen  in  the  town  of  Wellington  aforesaid  or  else- 
where, nor  to  the  said  defendant,  after  the  determination 
of  the  said  term  of  three  years,  attending  midwifery  cases 
in  the  town  of  Wellington  aforesaid  and  within  twenty 
miles  thereof,  the  fees  for  which  were  equal  to  or  exceeded 
the  sum  of  one  guinea.     And,  although  the  defendant 
in  manner  aforesaid  hath  made  default   in  the  due 
observance  and  performance  of  the  clauses,  covenants, 
conditions,  articles  and  agreements  as  aforesaid,  he  hath 
not  paid  the  plaintiff  the  sum  of  5002^,  or  any  part 
thereof." 

The  indenture  was  set  out  verbatim'  in  the  pleas.  It 
contained  many  clauses  not  set  forth  in  the  declaration : 
but  the  only  addition  material  to  the  question  here  decided 
was  that  the  provision  permitting  the  defendant  to  practise 


XIX.  VICTORIA.  533 

midwifery  appeared  to  be  as  follows:  '*That  the  said        IS56. 
Stephen  Franklin  Bridge  may  also,  if  he  thinks  fit,  after     Reynolds 
the  determination  of  the  said  term  of  three  years,  attend      bbidob. 
midwifery  cases  in  the  town  of  Wellingtan  aforesaid,  and 
within  twenty  miles  thereof,  the  fees  for  which  shall  be 
equal  to  or  exceed  the  sum  of  one  pound  one  shilling : 
but  he  shall  pay  one  half  of  the  fees  which  he  shall 
receive  for  each  of  such  midwifery  cases  unto  the  said 
WtUiam  Reynolds  so  long  as  the  said  WiUiam  Reynolds 
shall  be  alive  and  shall  continue  to  practise  his  said 
profession  at  Wellington  aforesaid :  but  the  fees  for  any 
midwifery  cases  that  the  said  Steplien  Franklin  Bridge 
may  attend  at  a  greater  distance  than  twenty  miles  from 
the  town  of  Wellington  aforesaid  shall  belong  exclusively 
to  him." 

Plea  4,  to  the  fourth  breach:  That  defendant  did  not, 
after  the  determination  of  the  said  term  of  three  years, 
and  so  long  as  the  plaintiff  resided  in  Wellington  afore- 
said, or  within  twelve  miles  thereof,  practise  or  carry 
on,  directly  or  indirectly,  by  himself  or  by  assistants, 
the  profession  and  business  of  a  surgeon  or  apothecary, 
or  see  patients  otherwise  than  in  the  said  indenture  is 
excepted,  or  assist  or  introduce  other  medical  men  as 
alleged:  and  that  he,  the  defendant,  did,  before  the 
expiration  of  the  said  term  of  three  years,  introduce 
the  plaintiff  to  all  and  every  such  person  and  persons 
as  might  be  and  were  the  exclusive  patients  of  the 
defendant ;  and  the  defendant  did  also,  during  the  said 
term,  use  his  best  endeavours  to  secure  the  same  to  the 
said  plaintiff  after  the  expiration  of  such  three  years, 
according  to  his  covenant  in  that  behalf. 

Issue  was  taken  on  this  plea,  and  on  several  others 
not  important  to  the  question  afterwards  discussed. 
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1856.  On    the   trial,  before   Channel!  Serjt,  at   the   last 

Reynolds  Somersetshire  Assizes,  the  jury  found  a  verdict  for  the 
Bbidgb.  plaintiff  on  ail  the  issues.  The  learned  Serjeant 
expressed  an  opinion  that  the  damages  were  liquidated 
by  the  terms  of  the  indenture ;  the  jury,  however,  under 
the  directions  of  the  learned  Serjeant,  finding  what  they 
considered  to  be  the  damages  actually  sustained  in  respect 
of  the  several  breaches,  which  they  assessed  at  1200^ 
The  verdict  was  entered  for  2500Z.  with  leave  to  move 
to  reduce  it  to  1200il 

In  last  Term,  Collier  obtained  a  rule  for  a  new  trial, 
**  on  the  ground  of  misdirection  of  the  learned  Judge 
on  the  subject  of  the  penalty,"  "  and  also  on  the  ground 
of  the  damages  being  excessive  on  each  of  the  breaches." 
The  rule  was  obtained  on  several  other  grounds ;  but, 
upon  the  argument  in  banc,  at  the  su^estion  of  the 
Court  and  by  the  assent  of  counsel,  it  was  arranged  that 
the  claim  of  the  plaintiff  should  be  limited  to  the  2000/., 
on  the  fourth  breach ;  and  that  the  only  question  to  be 
discussed  should  be  whether  the  20002.  named  was  in 
the  nature  of  liquidated  damages  or  of  a  penalty. 

Kinglake  Serjt,  Montague  Smith  and  Coleridge  now 
shewed  cause  (a).  This  is  a  case  of  liquidated  damages. 
The  indenture  contains  one  class  of  covenants,  consisting 
of  such  as  might  be  broken  by  either  party ;  but  that 
for  the  breach  of  which  the  2000Z.  has  been  given  is 
unilateral,  not  mutual,  and  could  be  broken  only  by 
the  defendant.  The  language  of  the  deed  is  express  as 
to  making  the  2000/.  liquidated  damages,  and  not  a 
penalty.     It  is  true  that  the  language  was  equally  strong 

(a)  Before  Coleridge^  Erie  and  Crcmptfm  Js. 
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in  Kembte  v.  Farren  (a\  where  the  damages  were  not  i856. 
considered  as  liquidated.  But  there  the  agreement  con-  rkynolds 
tatned  several  stipulations,  some  of  which  were  capable  bridok. 
of  assessment ;  and,  as  the  sum  named  was  to  be  paid 
on  the  breach  of  any  one,  the  Court  held  that  it  could 
not  be  given  as  liquidated  damages  for  any,  the  language 
of  the  agreement  not  permitting  any  distinction.  Here 
the  covenant  to  which  the  sum  of  2000i!.  relates  contmns 
nothing  capable  of  assessment  [Coleridge  J.  I  think 
Lord  Tenterden  had  expressed  an  opinion  that  there 
could  be  no  liquidated  damages,  no  matter  what  the 
parties  said  (ft).]  The  present  case  is  like  that  of  Gab^ 
worthy  v.  S^ruti  (c),  where  the  covenant  was  that  de- 
fendant would  not  carry  on  business  as  an  attorney 
within  a  certain  district ;  and  would,  if  he  infringed  that 
covenant,  pay  <<1000/.,  as  and  for  liquidated  damages, 
and  not  by  way  of  penalty:''  and  this  was  held  to  be  a 
case  of  liquidated  damages.  In  Beckham  v.  Drake  {d) 
it  was  held,  on  the  authority  of  Kemble  v.  Farren  (a), 
that  the  damages  were  not  liquidated,  by  reason,  it 
seems,  of  the  number  of  stipulations,  of  different  degrees 
of  importance,  to  which  the  clause  applied.  Homer  v. 
Flvntaff  (e)  was  a  similar  case.     In  Qreen  v.  Price  {g) 

(a)  6  ^11^.  141. 

(&)  The  reference  is  probably  to  JUmdal  r,  BvereMt^  Moo.  ^  M.  41. 
Abbott  C.  J.  tbere  expreislj  confined  his  opinion  to  instruments  not  under 
seeL 

(e)  1  Eseh.  659. 

(d)  S  M.  ^  W.  846,  in  Etch.  Rerersod,  on  error,  in  Exch.  Ch.  ; 
Drako  ▼.  Beehkam,  11  M.  ^  IT.  315.  The  Judgment  of  the  Exchequer 
Chamber  was  affirmed  in  Dom.  Proc. ;  Beckham  ▼.  DraMe,  2  H.  L.Ca.  579. 
The  question  whether  the  sum  was  a  penalty  or  liquidated  damages  was 
not  involved  in  the  decisions  in  error. 

(«)  9M.^W.  678. 

(g)  13  M.  4*  W.  695,  in  Exch.  Affirmed,  on  error,  in  Exch.  Ch. ;  Price 
^.  Green,  \6  M.^  r.  346.  . 
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1856.  the  covenant  which  was  held  good  was  that  the  defend- 
Beynolds  *"t  would  not  exercise  a  certain  trade  within  London 
and  Westminster;  for  the  obsenrance  of  which  the  de- 
fendant bound  himself  to  pay  "  5000/.,  as  and  by  way 
of  liquidated  damages,  and  not  of  penalty."  There  the 
damages  were  held  to  be  liquidated;  and  Parke  6.,  with 
reference  to  Kemble  v.  Farren  (a),  said :  "  The  principle 
is,  that,  although  the  parties  may  have  used  the  term 
'liquidated  damages,'  yet  if  the  Court  can  see,  opon 
the  whole  of  the  instrument  taken  together,  that  there 
was  no  intention  that  the  entire  sum  should  be  paid 
absolutely  on  non-performance  of  any  stipulations  of  the 
deed,  they  will  reject  the  words,  and  consider  it  as  being 
in  the  nature  of  a  penalty  only.  In  Kemble  v.  Farren  (a), 
there  was  a  stipulation  that  the  plaintiff  should  pay  the 
defendant  ^L  Qs.  ScL  during  every  night  that  the  theatre 
should  be  open  for  performance ;  and  the  object  of  the 
deed  was  to  secure  the  defendant's  performance  regularly; 
and  there  the  Court  rejected  the  words  liquidated 
damages,'  because  it  was  absurd  to  suppose  that  the 
parties  intended  the  whole  sum  of  lOOOil  to  be  payable 
by  the  plaintiff,  if  he  once  omitted  to  pay  the  defendant 
his  3L  6s.  Sd.  But  here  there  is  a  distinct  agreement 
by  the  defendant  to  pay  the  sum  of  50002.,  if  he  sets 
up  in  business  in  any  place  within  the  prohibited  limits. 
The  parties  stipulate,  in  cases  of  this  kind,  for  the 
payment  of  a  certain  sum  of  money  absolutely,  from  the 
difficulty  of  ascertaining  the  precise  amount  of  the 
damage  they  may  suffer  from  a  breach  of  the  covenant" 
Those  remarks  apply  exactly  to  the  present  case.  Atkyns 
v.  Kinnier  (J)  is  directly  in  {x>int.     The  defendant  there 

(a)  6  Binff.  141.  (6>  4  Exch.  776. 
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covenanted  not  to  practise  as  a  sargeon,  ^without  plain-  1856. 
tiflTs  consent,  within  a  specified  district^  nor  prevail  on  Reynolds 
patients  to  withdraw  from  plaintiff  or  employ  any  bridob. 
medical  attendant  in  prejudice  to  plaintiff,  and  that  he 
would  in  all  things  endeavour  to  promote  the  business 
of  plaintiff  in  the  profession  of  a  8ui]geon ;  **  and  that,  if 
the  defendant  should  in  any  respect  break  or  infringe 
this  stipulation,  then  and  in  such  case  he  the  defendant 
should  immediately  thereupon  pay  to  the  plaintiff,  his 
executors  or  administrators,  the  spm  of  1000/.  as  and 
for  liquidated  damages,  and  not  by  way  of  penalty." 
This  was  held  to  be  a  case  of  liquidated  damages ;  and 
Parke  B.  explained  Kemble  v.  Farren  (a)  much  as  before, 
saying,  however,  that  he  could  not  help  thinking  that 
the  rule  of  law  was  there  <*  somewhat  stretched."  In 
Atkyns  V.  JGnnier  (6),  as  here,  there  were  various  pro- 
visions, but  all  comprehended  in  the  single  covenant  The 
liquidated  damages  are  applicable  to  each  provision.  If 
the  covenant  was  broken  at  all,  the  2000/.  was  to  be  paid. 
[^Crompton  J.  On  that  view,  I  suppose  the  remaining 
provisions  might  be  broken  with  impunity.]  In  note  (d) 
to  Gainsford  v.  Griffith  (c)  it  is  said:  ''The  law,  never- 
theless, remains  unshaken,  that  parties  may,  by  their 
mutual  agreement,  settle  the  amount  of  damages,  un- 
certain in  their  nature,  in  respect  of  the  performance  or 
omission  of  a  particular  specified  act,  at  any  sum  upon 
which  they  may  agree ;  and  such  sum  may  be  recovered 
as  liquidated  damages." 

Cottier,  E.  W.  Cox  and  Karslake,  on  a  kter  day  in 
this  Term  {May  26  ih),  were  heard  in  support  of  the 

(a)  6  Bing.  141.  (Jb)  4  Exch,  776. 

(c)   1  Wnu,  Saund.  58  c. 
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1856.       rule.     It  is  true  that  Parke  B.,  in  Aikyns  v.  Kinnier  (a), 
Reynolds    intimated  a  suspicion  that  Kemble  ¥•  Forren  (6)  went 
Bridor.      ^^  ^^ »  ^^^  ^^  added ;  "  That  decision  has  been  acted 
on  in  several  cases,  and  I  do  not  mean  to  dispute  its 
authority."    It  has  never  been  overruled ;  and  it  is  fully 
authorized  by  the  earlier  case  of  Asthy  v.  Weldon  {c\ 
which   is  unquestioned  law.      It  should  be  observed 
that  in   the  judgment  in  Kemble  v.  Forren  {b)  Tindal 
C.  J.  said:  ''It  is,  undoubtedly,  difficult  to  suppose  any 
words  more  precise  or  explicit  than  those  used  in  the 
agreement;   the  same  declaring  not  only  affirmatively 
that  the  sum  of  lOOOil  should  be  taken  as  liquidated 
damages,  but  negatively  also  that  it  should  not  be  con- 
sidered as  a  penalty,  or  in  the  nature  thereof."    The 
question  is,  as  laid  down  in  Galswarthtf  v.  StruU  {d),  as 
to  the  intention  of  the  parties  to  be  collected  from  the 
nature  of  the  covenants  to  which  the  stipulation  as  to 
amount  appears  to  refer.    It  is  clear  that,  if  there  had 
been  in  Atkynt  v.  Kinnier  (a)  a  single  stipulation  for  the 
breach  of  which  the  damage  could  be  estimated,  the 
damages  would  have  been  held  not  to  be  liquidated  by 
the  sum  named,  if  it  was  referred  by  the  covenant  to 
that  stipulation  among  others.     Now  here  the  covenant 
in  question  contains  stipulations  that  the  defendant  shall 
not  see  any  patients  within  the  district,  excepting  mid- 
wifery cases  in  which  the  fee  should  amount  to  at  least 
IL  1«. ;  and  in  those  cases  the  defendant  is  to  pay  to 
the  plaintiff  half  the  fees  which  he  receives.     The 
damages  for  a   breach  of  this  covenant  are  directly 
estimable.      If    the    damages    were     liquidated,    the 
defendant  might  be  called  on  to  pay  2000L  for  the  non- 

(a)  4  Esek,  776.  (b)  6  Bimg.  141. 

(e)  2B.^P,  346.  (d)  1  Exch.  659. 
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payment  of  half  a  guinea.  ICromptanJ.  I  doubt  whether,  i856. 
as  that  last  covenant  is  placed,  the  breach  of  it  would  rbynolds 
be  within  the  2000Z.  clause.]  It  would  be  so  as  much  ^J^^ 
as  any  other  breach:  the  covenant  is  not  to  practise 
except  in  certain  midwifery  cases  in  which  he  will  pay 
half  the  fees :  if  he  practises  in  such  cases  without  pay- 
ing the  half  fees  the  exception  is  inapplicable,  and  the 
covenant  is  broken.  Indeed  the  argument  on  the  other 
side  insists  on  the  entirety  of  the  covenant.  [Cramps 
tan  J.  (/an  his  practising  become  a  breach  by  relation, 
on  his  not  paying  the  money  ?]  The  general  doctrine 
is  discussed  at  much  length  in  Sedgwick  On  the  Measure 
ofDamageSi  ch.  xvL,  where  both  English  and  American 
authorities  are  collected.  The  rule  is  thus  laid  down 
in  the  note  at  page  446  (Ed.  New  Yorhy  1847),  from  a 
decision  of  the  Courts  of  Alabama.  **  Where  articles 
covenant  for  the  performance  of  several  things,  and 
stipulate  for  the  payment  of  a  sum  in  gross  in  the  event 
of  a  breach,  the  sum  expressed  will  be  regarded  as  a 
penalty;  and  if  the  parties  would  stipulate  the  damages 
in  such  a  case,  they  should  express  the  sum  to  be  paid 
on  each  distinct  breach." 

(Lord  Campbell  C.  J.  was  absent) 

CoLEBiDGE  J.  I  am  of  opinion  that  this  rule  should 
be  discharged,  and  that  the  sum  named  is  liquidated 
damages  by  the  agreement  of  the  parties.  The  question 
arises  on  the  covenant,  which  I  will  read  as  written,  not 
forgetting  the  argument  urged  from  the  exception.  (His 
Lordship  then  read  the  covenant,  from  "  That  after  the 
determination**  to  '*  expiration  of  such  three  years.")  Then 
follows  the  proviso  :  Provided  always,  and  it  was  thereby 


540  TRINITY  TERM. 

]  856.  expressly  agreed  and  declared,  that,  in  case  the  defendant 
Reynolds  should  make  default  in  the  observance  or  performance  of 
BaiDOE  ^^^  covenant  lastly  thereinbefore  contained  and  herein 
mentioned,  defendant  would  forthwith  pay  unto  the 
plaintiff  the  sum  of  20002.,  ^'  not  in  the  nature  of  a  penalty, 
but  as  ascertained  liquidated  damages.'*  Now,  throwing 
for  the  moment  the  exception  out  of  the  question,  this 
is  a  covenant  for  the  performance  or  non-performance 
of  several  things;  and  the  damages  resulting  from  a 
breach  in  every  instance  must  be  uncertain,  whether  they 
arise  from  doing  what  the  covenant  forbids  or  not  doing 
what  the  covenant  requires.  What  then  is  the  principle 
established  by  the  cases?  I  think  there  is  no  great  dis- 
agreement among  the  authorities,  as  to  the  instances  in 
which  the  sum  named  is  to  be  considered  constituting 
liquidated  damages  or  a  penalty.  All  that  the  Courts 
have  done  has  been  only  to  lay  down  a  canon  for  estab- 
lishing the  intention  of  the  parties.  In  no  case  is  it 
said  that  the  question  can  be  determined  from  the 
circumstance  that  the  sum  named  may  very  often  be  an 
exaggerated  estimate  of  the  actual  damage.  In  Astley 
v.  Weldon  (a)  Lord  Eldon  distinctly  laid  down  that  the 
mere  magnitude  of  the  sum  named  could  not  prevent  it 
from  being  liquidated  damages.  Another  rule  has  been 
suggested,  that,  where  the  sum  is  to  be  paid  for  the 
breach  of  an  agreement  comprehending  more  than  one 
stipulation,  it  shall  not  be  taken  for  liquidated  damages. 
That  is  certainly  found  in  some  cases:  but  it  cannot  be 
said  to  be  law  now ;  in  Kemhle  v.  Farren  (h)  it  was 
clearly  laid  aside ;  Tindal  C.  J.  saying :  **  if  the  clause 
had  been  limited  to  breaches  which  were  of  an  uncertain 

(a)  2  B.^  p.  361.  (6)  6  Bing.  Ml. 
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nature  and  amount,  we  should  have  thought  it  would  ]  8.56. 
have  had  the  effect  of  ascertaining  the  damages  upon  ~  rkynoldb 
any  such  breach  at  1000/.'*  So  in  Atkyns  v.  Kinnier  (a)  bridge. 
we  find  the  same  doctrine.  But  the  principle  seems  to 
be,  that,  if  you  find  a  covenant  the  breach  of  which  will 
occasion  a  damage,  not  uncertain,  but  such  as  is  capable 
of  being  ascertained,  as  where  there  is  a  particular  sum 
to  be  paid  which  is  much  less  than  the  sum  named  as 
payable  upon  the  breach,  there  it  is  held  that  the  last 
named  sum  is  specified  by  way  of  penalty,  because  a 
Court  of  equity  would  limit  the  amount  to  be  actually 
paid.  Then  comes  the  case  where  there  are  several 
provisions,  the  breach  of  some  of  which  will  produce  an 
ascertainable  damage,  but  the  breach  of  others  an  un- 
certain damage.  In  that  case  (though  we  do  not  require 
to  determine  it  now),  inasmuch  as  there  is  one  provision 
in  respect  of  which  the  sum  named  cannot  be  taken 
as  liquidated  damages,  it  cannot  be  so  taken  for  any 
provision;  for,  if  it  could,  the  contract  would  mean 
liquidated  damages  in  one  case  and  not  in  another. 
If  you  look  at  the  judgments  of  Tindal  C.  J.  {b)  and 
Parke  B.  (c),  they  seem  rather  to  contemplate  the  case 
where  all  the  provisions  are  of  one  kind:  Parke  B.  says: 
''if  there  be  a  contract  consisting  of  one  or  more  stipula- 
tions, the  breach  of  which,"  meaning,  I  think,  of  each  of 
which,  ''cannot  be  measured,  then  the  parties  must  be 
taken  to  have  meant  that  the  sum  agreed  on  was  to  be 
liquidated  damages  and  not  a  penalty.*'  On  this  prin- 
ciple, if  there  were  no  more  in  the  covenant  than  what 
I  have  read,  this  would  clearly  be  a  case  of  liquidated 
damages.     But  then  it  is  argued  that  this  covenant  does 

(a)  4  Ex€k.  116.  (6)  6  Bimg.  147. 

(e)  4  Exek.  782. 
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1856.       contain  a  provision^  the  breach  of  which  is  estimable  in 
RsYNOLos     damages,  it  being  qualified  by  the  words  ''except  as 
Briogx.      thereinafter  and  hereinafter  mentioned ;"  and  afterwards 
comes  the  exception,  which  authorizes  the  defendant  to 
practise  midwifery  where  the  fees  amount  to  as  much 
aslL  Is.,  ''but  be  shall  pay  one  half  of  the  fees  which 
he  shall  receive  for  each  of  such  midwifery  cases  unto  the" 
plaintiff,  so  long  as  the  plaintiff  shall  be  alive.    It  is  said 
that  for  any  one  breach  of  this  provision  the  defendant, 
taking  the  damages  as  liquidated,  might  be  called  upon 
to  pay  2000/.,  and  this,  putting  the  instance  as  a  proof 
of  the  absurdity  of  the  result,  for  a  non-payment  of 
a  single  half  guinea:  and  that  therefore  the  2000/L  must 
be  in  the  nature  of  a  penalty,  not  of  liquidated  damages. 
I  should  not  yield  to  the  argument  su^ested  from  the 
mere  disproportion  of  the  sums:  there  must  be  a  line 
drawn  somewhere ;  and  a  man  who  goes  a  hair's  breadth 
beyond  it  brings  himself  within  the  stipulation.     In  a 
general  covenant  not  to  practise  within  a  certain  distance 
of  a  spot  named,  the  difference  may  be  so  small  as  to 
produce  an  appearance  of  hardship,  as  if,  for  instance, 
the  covenantor  practised  one  yard  within  the  distance 
named.     But  that  is  not  the  main  question:  the  ques- 
tion is  whether  this  forms  part  of  the  covenant     It  is  a 
part  of  that  which  is  excepted  from  the  covenant    The 
very  notion  of  an  exception  is  this:  you  shall  do  certain 
things  in  a  certain  way ;  still  there  are  some  of  those 
things  which  you  may  do  in  another  way.     Here,  had 
there  been  an  attempt  to  recover  the  2000Z.  on  the  ground 
that  the  defendant,  having  practised  in  a  midwifery  case 
where  the  fee  exceeded  a  guinea,  had  not  paid  over  the 
half  to  the  plaintiff,  the  attempt  must  clearly  have  failed. 
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Eble  J.  The  defendanty.upon  entering  on  an  ar- 
rangement with  plaintiff,  covenants  with  him  that,  after 
the  expiration  of  three  years,  he  will  not  practise  as  a 
surgeon,  except  in  a  limited  manner.  It  is  found  that 
he  has  broken  this  covenant.  It  is  stipulated  that,  if  he 
does  break  the  covenant,  he  shall  pay  2000iL  The 
question  is,  whether  he  is  to  pay  that  sum.  In  very 
clear  language,  he  has  expressed  that  he  will  do  so. 
From  the  nature  of  the  contract,  the  damages  for  the 
breach  of  it  are  clearly  undefined  :  it  is  impossible,  on 
ascertaining  the  &ct  that  any  one  or  more  breaches  have 
been  committed,  to  say  with  certainty  what  damages 
have  resulted :  they  might  be  the  loss  of  a  fortune,  or 
only  the  loss  of  the  amount  of  a  particular  bill  They 
are  there6>re  undefined :  and  it  b  clear  that  in  such  case 
the  covenantee  is  to  have  the  2000/.  But  it  is  said  that 
there  is  a  rule  of  construction  according  to  which,  when 
the  stipulations  are  of  a  particular  kind,  the  stipulation 
for  payment  of  the  sum  named  counts  for  nothing,  and 
the  Judges  presume  that  the  parties  meant  only  to 
make  the  contract  generally,  and  the  words  expressing 
that  a  sum  named  is  to  be  paid  as  liquidated  damages 
are  merely  formal  No  doubt  there  may  be  such  a 
contract  in  law.  If  a  man  borrows  lOOiL  upon  the 
security  of  a  money  bond  for  200/.,  irom  early  times 
relief  would  be  given  upon  payment  of  interest  and 
principal  .  That  has  been  also  carried  out  in  the  case 
of  covenants,  where  the  payment  of  wages,  or  other 
sums  certain,  is  covenanted  for,  and  a  large  sum  named 
is  made  payable  upon  a  breach.     The  Courts  have  ex- 
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1856.  tended  the  above  Aientioned  rule  of  constroction  to  such 
Reynolds  ^  cBse^  sajiog  that  the  naming  of  the  large  sum  means 
Br7'  b.  ^^^^  ^^^^  ^  much  shall  be  paid  as  is  actually  due. 
The  direction  of  later  decisions  has  rather  been  to 
restrict  thb  rule,  which  indeed  supersedes  an  important 
principle  of  law,  that  parties  are  to  assign  such  limits  as 
thej  please  to  their  own  liability.  If  parties  choose  to 
lay  down  such  a  limit,  I  do  not  see  why  the  Judges  are 
to  substitute  another;  and  the  tendency  latterly  has 
been  very  much  to  restrict  the  rule  of  construction. 
Certainly  in  some  of  the  cases  it  was  a  very  large 
exercise  of  the  power  of  the  Court,  to  say,  we  will  see 
what  we  should  have  thought  reasonable,  and  to  construe 
the  contract  accordingly :  and  later  case^  ending  with 
Atkyns  y.  Kinnier  {a\  tend  the  other  way :  it  was  a  very 
strong  absurdity,  as  it  seems  to  me,  when  a  party  had 
said,  I  know  to  what  extent  I  can  perform  and  I  will  pay 
so  much  if  I  do  not  perform,  to  say  that  upon*his  non- 
performance he  should  not  pay  so  mucL  If  the  Courts 
can  limit  the  contract  one  way  they  might  limit  it  the 
other ;  and  then  a  party  might  have  to  pay  a  larger  sum 
than  he  ever  meant  to  pay.  The  damages  are  here,  I 
think,  indefinite;  and  the  parties  have  expressed  the  sum 
which  ought  to  be  paid.  It  is  said,  however,  that  a 
part  of  the  covenant  is  to  pay  half  of  the  fees  received 
in  particular  cases.  But  that  is  not  a  part  of  the  covenant 
in  respect  of  which  the  liquidated  damages  are  agreed 
upon:  that  covenant  is,  not  to  practise:  it  was  quite 
collateral  to  that  to  agree  that,  if  the  defendant  received 
certain  money  he  should  pay  a  part  to  the  plaintiff;  in 
the  case  of  non-payment  of  that,  the  plaintiff  would  have 
a  right  of  action,  but  not  for  the  2000/. 

(a)  4  Exch,  782. 
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Crompton  J.  1  am  of  the  same  opinion.  There  iscs. 
have  been  many  decisions  on  this  question ;  and  perhaps  Reynolds 
they  are  a  little  conflicting :  but  I  apprehend  that  no  jj J^g. 
decision  ever  went  so  far  as  to  say  that  the  (yourts  would 
not  follow  what  they  considered  to  be  the  meaning  of 
the  parties.  The  question  is,  whether  the  case  is  to  be 
governed  by  Kemble  v.  Farren  (a),  or  whether  Atkyna  v. 
Kinnier  (ft)  is  not  exactly  like  this.  Clearly  this  is  all  one 
covenant:  the  plaintiff  is  to  get  into  practice,  and  the 
defendant  is  not  to  interfere :  the  whole  is  one  matter :  it 
b  not  like  what  we  find  in  some  of  the  old  cases  where 
damages  are  stipulated  for  severally  in  respect  of  several 
breaches,  as  for  not  ploughing  land,  and  so  on.  This 
belongs  to  another  class  of  cases,  where  there  are  not 
distinct  penalties  for  each  breach,  but,  by  the  agreement, 
if  the  covenant  is  once  broken  as  to  any  provision 
which  it  contains,  the  whole  is  at  an  end,  the  liquidated 
sum  is  to  be  recovered,  and  there  can  be  no  recovery 
in  respect  of  any  thing  which  occurs  afterwards. 
We  must  hold  this  to  be  such  a  case,  and  to  be 
liquidated  damages,  unless  we  are  prepared  to  over- 
rule Atkyns  V.  Kinnier  (ft),  which  I  do  not  see  how  to 
distinguish.  The  defendant's  counsel  appear  to  admit 
that  the  case  is  within  the  authority  of  Atkyns  v. 
Kinnier  (ft)  unless  we  can  read  the  clause  containing 
the  exception  as  part  of  the  covenant.  I  might  perhaps 
have  wished  to  consider  some  of  the  expressions  used  in 
Atkyns  V.  Kinnier  (ft)  as  to  the  cases  where  the  covenant 
is  partly  for  payment  of  a  specific  sum :  but  the  point 
does  not  arise  here.  The  object  of.  this  covenant  is 
merely  to  secure  the  practice.     I  do  not  think  that  this 

(a)  6  Bing,  141.  (6)  4  Bxeh.  776. 
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1856.  covenant  would  be  broken  if  the  defendant  attended  a 
Reynolds  midwifery  case  for  a  fee  of  Ills,  and  failed  to  pay  half 
Bridge.  ^^^  ^^^  ^o  ^^^  plaintiff.  This  covenant  is  broken  only 
by  practising  in  a  case  not  within  the  exception:  the 
covenant  to  pay  half  the  fee  in  the  excepted  case  is  a 
distinct  covenant  If  indeed  the  defendant  practised 
in  a  midwifery  case  where  the  fee  was  less  than  U,  Is^ 
that  would,  I  think,  be  a  breach  of  the  covenant  on 
which  the  breach  is  assigned,  because  that  would  not  be 
within  the  exception,  and  the  covenant  is  not  to  practise 
in  any  case  not  within  the  exception.  But  the  non* 
payment  of  the  half  fee  is  not  a  breach  of  that  covenant : 
the  case  therefore  is  not  taken  out  of  the  authority  of 
Athyns  v.  Kinnier  (a). 

Rule  dischaiged. 

(a)  4  Exch.  776. 

iifoiMtejr.  The  Queen,  on  the  prosecution  of  Joseph 
Ditcher,  Clerk,  against  The  Most  Reverend 
John  Bird,  Archbishop  of  Canterbury. 


On  the  tppli-     C IR  Fitzroy  Kelly^  in  last  Michaelmas  Term,  obtained 
dc(k  holding  ^  ^ule   calling  on   his   Grace   the   Archbishop  of 

*he*diocese"of     Canterbury  to  shew  cause  why  a  mandamus  should  not 

B.t  in  the 

province  of 

Canterbury t  compUiniog  that  a  clerk  holding  preferment  in  tho  same  diocese  had  published, 

in  the  same  diocese,  doctrines  contrary  to  the  Articles  of  the  Established  Church,  the 

patronage  of  the  preferment  being  in  the  Bishop  of  B.,  the  Archbishop  of  Canterhmy, 

under  the  provisions  of  stat.  3  &  4  Vict.  e.  86.  m.  3.»  24.,  issued  a  commissioD,  which 

reported  that  there  was  sufficient  prim&  facie  ground  Tor  instituting  further  proceedings. 

Held  that,  the  complainant  thinking  fit  to  proceed  against  the  party  accused,  the  Arcb* 
bishop  was  bound,  under  sects.  9,  11,  to  require  the  appearance  of  the  party  complained 
against,  and  to  hear  the  cause  and  pronounce  sentence,  and  had  no  discretion  in  the  matter. 

And  that  the  appearance  and  hearing  ought  to  be  within  the  diocese  of  B,,  and  not  in 
any  place  without  such  diocese,  though  within  the  province  of  Canterbury. 
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issue,  commanding  him  "to  require,  by  writing  undti        1866. 
his  hand,  the  Venerable  George  Anthony  Denison,  Arch-     The  Queen 
deacon  of  Tavnton  and  Vicar  of  East  Brent^  in  the    Archbishop  of 
county  of  Somerset^  in  the  Diocese  of  Bath  and  JVelk,    Cantebbury. 
to  appear,  either  in  person  or  by  his  agent  duly  ap- 
pointed, before  him,  at  a  time  and  place  therein  named, 
according  to  the  provisions  of  the  statute  of  the  3d  &  4th 
Victoria^  chapter  86 ;    and  further  to  proceed  in   the 
matter,  in  the  said  affidavits  mentioned,  of  the  charge 
or  complaint  of  the  said  Reverend  Joseph  Ditcher  against 
the  said   Archdeacon  Denison  according  to  law."     On 
notice  to  the  Archbishop  and  the  Archdeacon. 

The  following  facts  appeared  on  affidavit. 

The  Venerable  George  Anthony  Denison  is  a  clerk  in 
holy  orders,  of  the  United  Church  of  England  and 
Ireland^  Archdeacon  of  Taunton^  and  vicar  of  East 
Brent  in  the  county  of  Somerset^  in  the  diocese  of  Bath 
and  Welky  and  in  the  province  of  Canterbury.  The 
patronage  of  the  archdeaconry  and  vicarage  belongs  to 
the  Bishop  of  Bath  and  fVelb  in  right  of  his  see.  On 
7th  August  1853,  6th  November  1854,  and  14th  May 
1854,  respectively,  the  Archdeacon  preached  three  ser- 
mons in  the  cathedral  church  of  IVellsy  which  he  after- 
wards caused  to  be  printed  and  published ;  wherein  and 
whereby  (as  suggested  in  the  affidavit)  he  advisedly 
maintained  and  affirmed  doctrine  contrary  to  certain 
of  the  Articles  of  religion  of  the  United  Church.  On 
4th  February  1854,  Joseph  Ditcher^  Clerk,  Vicar  of 
South  Brent  in  the  county  of  Somerset,  in  the  diocese  of 
Bath  and  WelUy  made  complaint  thereof  against  the 
Archdeacon  to  the  then  Bishop  of  the  diocese,  and 
presented  to  the  Bishop  articles  charging  the  offence, 
and  prayed  the  Bishop  to  send  the  rase  for  trial  by 

2  K  2 
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1856.  letters  of  request  to  the  Court  of  appeal  of  the  province. 
The  Ql'ken  ^®  Bishop  declined  to  do  so.  He  died  in  May  1864, 
ArchWshopof  *^°^  was  Succeeded  by  Jjovfi  Auckland^  the  present 
CANTEaBURY.  Bishop ;  to  whom,  on  21st  June  1854,  Mr.  Ditcher  made 
a  like  complaint  and  prayer,  with  which  the  Bishop 
declined  to  comply.  In  October  1854,  Mr.  Ditcher 
applied  to  the  present  Archbishop  of  Canterbury^ 
complaining  that  the  Archdeacon  had,  within  two  years, 
so  offended,  and  praying  the  Archbishop  to  issue  a 
commission  in  pursuance  of  the  statute,  for  the  purpose 
of  making  inquiry  as  to  the  grounds  of  the  chaises. 
On  30th  November  1854,  the  Archbishop  issued  a  com- 
mission (a),  after  notice  to  the  Archdeacon.  The  affi- 
davit stated  the  formal  steps  taken,  and  the  hearing 
(which  will  be  found  stated,  with  sufficient  fullness  for 
the  purpose  of  this  report,  in  the  mandamus  hereafter 
set  forth),  and,  finally,  that,  on  10th  January  1855,  one 
of  the  Commissioners  did  *' openly  and  publickly  declare 
the  opinion  of  the  said  Commissioners,  that  they  were 
unanimously  of  opinion  that  there  was  prima  facie  evi- 
dence for  instituting  further  proceedings  against  him, 
the  said  George  Anthony  Denison.^  The  depositions  of 
the  witnesses,  and  the  report  of  the  Commissioners,  were 
transmitted  to  the  Archbishop ;  the  report  was  filed  In 
the  registry  of  the  province  of  Canterbury;  and  a  copy 
was  forwarded  to  the  Bishop  of  Bath  and  WelU.  On 
8th  August  1855,  Mr.  Ditcher^  '^  thinking  fit  to  proceed 
against  the  said  Archdeacon,"  directed  a  proctor  to  cause 
articles  of  accusation  to  be  drawn  out  in  pursuance  of 
the  statute,  and  to  take  all  steps  proper  to  bring  the 
same  to  trial ;  and  served  on  the  Archbishop  a  notice 

{a)  See  Ex  parte  DentBon,  A  E.  ^  B.  292. 


XIX.  VICTORIA.  549 

and  requisition  reciting  the  above  facts,  and  that  articles        1866.  * 
had    been  drawn  up  and   settled   by  an  advocate  of  rj^^^  Qubkn 
Doctors'  Commons,  on  behalf  of  Mr.  Ditcher,  and  filed,  ArchJshopof 
tc^ther  with  the  depositions  of  the  witnesses    taken  CANTEBBraY. 
before  the  Commissioners,  in  the  registry  of  Bath  and 
fVells,  and  that  a  duplicate  of  the  articles  and  depositions 
had  been  taken  into  the  registry  of  the  Archbishop*s 
Vicar  General,  for  the  purpose  of  being  filed;  and  that 
a  copy  of  the  articles  had  since  been  served  on  the 
Archdeacon;  and  concluding:  "Now  I,  the  said  Rev- 
erend Joseph  Ditcher,  the  party  complainant,  do  hereby 
humbly  and  reverently  call  upon  your  Grace  to  proceed 
in  the  said  inquiry  according  to  law  and  the  statute  in 
that  case  made  and  provided"     On  11th  August  1855, 
Mr.  Ditcher^  proctor  received  a  note  from  the  Arch- 
bishop, of  that  date,  to  the  effect  that  the  Archbishop 
would  take  an  early  opportunity  of  consulting  his  legal 
advisers,  and  would  communicate  to  the   proctor  his 
reply.     Afterwards  Mr.  Ditcher  received  the  following 
letter,  addressed  to  himself. 

'*Addtngton,  August  22d,  1855. 

*'  Reverend  Sir.  The  Archbishop  of  Canterbury  desires 
me  to  acknowledge  the  receipt  of  the  document  in  which 
you  call  upon  him  to  proceed  in  the  case  of  Archdeacon 
Denison  according  to  the  provisions  of  the  Act  3  &  4  Vict, 
c.  86. 

"The  Archbishop  has  always  considered  that  the 
statements  of  the  Archdeacon  were  such  as  ought  to  be 
submitted  to  a  competent  tribunal,  and  their  disagreement 
with  the  doctrine  of  the  Church  of  'England  solemnly  de- 
termined. But  he  is  not  of  opinion  that  any  good  purpose 
will  be  answered,  either  by  the  hearing  before  the  bishop 
according  to  sect,  9.  of  the  statute,  or  by  the  process 
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1856.       subsequently  prescribed  in  which  the  bishop  is  to  try 

The  Queen    ^^^  cause  with  three  assessors  nominated  by  himselfy 

Archbishop  of  *^^  pronounce  sentence  thereupon.     The  decision  of 

Cantebbury.  gjjgjj  ^  tribunal  would  have  no  weight  with  the  members 

of  the  Church. 

"It  is,  therefore,  the  Archbishop's  intention  to  exercise 
the  discretion  which  he  conceives  to  be  allowed  by  the 
Act  in  question ;  and  he  declines  to  proceed  further  in 
the  case,  unless  it  should  be  declared  by  the  proper 
legal  authority  that  necessity  is  laid  upon  him.  I  have 
the  honor"  &c ,  (signed)  "  Felix  Knyvett,  Secretary." 
The  Archbishop  stili  refused  to  proceed  to  a  trial 
In  last  Hilary  Term  (a), 

Sir  F.  Thesiger  and  Sumner^  for  the  Archbishop, 
shewed  cause.  They  contended  that  the  Archbishop 
had  a  discretion,  under  the  Act  for  better  enforcing 
Church  Discipline,  3  &  4  VicL  c.  86,,  as  to  whether, 
even  after  the  report  of  the  Commissioners,  he  would 
proceed  under  sect.  9 ;  that,  at  any  rate,  it  lay  in  the 
discretion  of  this  Court  whether,  supposing  the  Arch- 
bishop had  no  discretion,  he  should  be  compelled  to 
proceed  under  circumstances  subjecting  him  to  expence 
and  inconvenience ;  especially  after  the  time  which  had 
elapsed;  and,  further,  that  the  Court  would  not  put 
the  prerogative  process  in  motion  at  the  instance  of  an 
individual,  who,  like  the  present  prosecutor,  was  not 
interested.  They  referred  to  Rex  v.  The  Paddington 
Vestry  (ft).  Bishop  of  Hereford  v.  T  .  .  .  .  n  (c),  Hetzd 
V.  Sanders  (d),  Wetliarell  v.  fVeighill  (e),  In  the  matter  of 

(a)  January  24tb,  1856.    Before  Lord  CampheU  C.  J.,  Coleridgt,  Wight- 
man  and  Crampton  Ja. 

{b)  9  B.^  a  456.  (c)  2  Robertion^s  Ecc.  Ca,  595. 

{d)  4  3fooft'«  P.  C.  C.  186.  (O  3  r.  ^  C.  ^^A.  Kq,  243. 
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The  Tithe  Commissioners  (a).     [^Cromptan  J.  referred  to        1856. 
Crake  v.  Powell  (*>]  The  Qubkn 

Archbishop  of 

Hugh  Hill,  for  Archdeacon  Denison,  stated  that  he   ^^''TBaBoay. 
was  not  instructed  to  argue  the  question  as  to  the  dis- 
cretion, but  contended  that  the  proceedings  were  invalid 
for  want  of  a  proper  complaining  party.     [Coleridge  J. 
referred  to  Regina  ▼.  Archbishop  of  Canterbury  (e).] 

Sir  Fitzroy  Kelfy  and  Fortescue,  contra,  were  not 
called  upon  to  support  the  rule. 

Lord  Campbell  C.  J.  We  are  all  of  opinion  that 
this  writ  should  go.  If  the  parties  wish  us  to  express 
an  opinion  in  detail,  we  will  do  so,  provided  they  will 
be  bound  by  our  decision  at  this  step.  Otherwise,  we 
confine  ourselves  to  saying,  for  the  present,  that  we 
think  there  is  sufficient  ground  for  a  mandamus. 

Sir  Fitzroy  Kelly  said  that  he  would  simply  ask  to 
have  the  rule  made  absolute. 

Rule  absolute. 

The  mandamus  issued  accordingly.  It  suggested 
that  "  The  Venerable  George  Anthony  Denison  is  a  clerk 
in  holy  orders  of  the  United  Church  of  England  and 
Ireland,  and  that  he  is  wrchdeacon  of  Taunton,  in  the 
county  of  Somerset  and  diocese  of  Bath  and  Wells,  and 
vicar  of  East  Brent  in  the  same  county  and  diocese,  and 
in  the  province  of  Canterbury.  And  that  the  Right 
Reverend  Father  in  God,  Robert  John  Baron  Auckland, 

(a)  I  Doml  P.  a  N.  S,  810.  (6)  2  E.  ^  B.  2l0. 

(«)  11  Q.  S.  483.     See  pp.  522,  555,  561,  578,  633,  638. 


552  TRINITY  TERM. 

1866.       by  Divine  permission  Lord  Bishop  of  Bath  and  WelU^ 
The  QuFEN    isy  and  at  the  time  of  the  application  and  complaint  to 
Archbishop  of  J^"  hereinafter  mentioned  of   the    Reverend  Joseph 
Cantfrbiry.  Ditcher,  clerk,  vicar  of  South  Brent  in  the  same  diocese 
and  county,  was,  the  patron  in  right  of  his  see  as  well 
of  the  said  archdeaconry  as  of  the  said  vicarage  of  East 
Brent"*    That,  on  20th  October  1854,  "application  and 
complaint  in  writing  was  duly  made  to  you  by  the  said 
Reverend  J.  Ditcher^  complaining  and  charging  that 
scandal  and   evil  report  existed  concerning  the  said 
Venerable   Archdeacon  Denison,  as  having  on   divers 
days  and  times  within  two  years  then  last  past,  within 
the  diocese  of  Bath  and  Wells  and  province  of  Canter- 
huryy  and  whilst  he  was  such  archdeacon  and  vicar  as 
aforesaid,  offended  and  committed  divers  offences  against 
the  laws  ecclesiastical,  as  in  the  said  application  and 
complaint  mentioned;   and    also  charging   and   com- 
plaining   that   the   said  Venerable   archdeacon,   whilst 
holding  such   preferment  as  aforesaid,  and  within  the 
time  aforesaid,  had,  within  the  said  diocese  and  province, 
in  fact  offended  against  the  laws  ecclesiastical  as  therein 
also  mentioned;   and  therein  also  informing  you  and 
giving  you   to   understand  (as  the  fact  was)  that  the 
Right  Reverend  Father  in  God,  R.  J.  Baron  Auckland^ 
Bishop  of  Bath  and  Wells,  "  was  patron,  in  right  of  his 
see,  as  well  of  the  said  archdeaconry  of  Taunton  as  of 
the  vicarage  of  East  Brent,  and  had,  on  application  in 
writing  made  to  him  to  send   the  case   by  letters  of 
request  to  the  Court  of  appeal  of  the  province,  refused 
so   to  do:    he,  the   said  Reverend  J.  Ditcher,  humbly 
applied  to  you,  the  said  Archbishop,  to  issue  a  com- 
mission under  your  hand  and  seal  for  the  purpose  of 
making  inquiry  as  to  the  grounds  of  such  scandal,  evil 
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report  and  charges  aforesaid,  according  to  the  provisions  1856. 
of  the  statute  made  and  passed"  &c.  (3  &  4  Vict.  c.  86.).  The  Queen 
That  "you,  the  said  Archbishop,  did,  in  pursuance  of  the  ^^h^^h^p  of 
said  application,  and  according  to  the  provisions  of  the  Canterbury. 
statute,  on"  30th  November  1854,  "duly  issue  your 
commission  under  your  hand  and  seal,  to  the  Right 
Reverend  Thomas  Carr^  Doctor  in  Divinity,  and  Bishop 
of  the  United  Church  of  England  and  Ireland^  and 
rector  of  the  Abbey  church  of  Bath  in  the  county  of 
Somerset,  the  Reverend  Reginald  Pole,  one  of  the  Rural 
Deans  within  the  diocese  of  Bath  and  fVells,  and  rector 
of  Yeovildon  in  the  said  county,  the  Reverend  Charles 
Langdon,  vicar  of  Queen^s  Camel  in  the  said  county,  the 
Reverend  Richard  Coulston  Phelips,  rector  of  Cuckling- 
ton  in  the  said  county,  and  the  Reverend  Charles  Otway 
Mayne,  a  Rural  Dean  within  the  diocese  of  Bath  and 
Wellsy  and  vicar  of  Midsomer  Norton  in  the  said  diocese, 
and  all  in  the  province  of  Canterbury^  wherein  and 
whereby,  after  reciting  (amongst  other  things)  the  said 
application  and  complaint  of  the  said  Reverend  /. 
Ditcher,  you  did,  on  the  said  information,  complaint 
and  application,  and  in  pursuance  of  the  said  statute, 
commission  and  empower  the  said  commissioners,  therein 
named  as  aforesaid,  or  any  three  of  them,  to  make 
inquiry  into  the  grounds  of  the  charges  made  by  the 
said  J.  Ditcher  against  the  said  archdeacon,  and  other- 
wise to  proceed  in  the  execution  of  the  said  commission 
in  manner  authorized  and  directed  by  the  statute." 
That  "you,  the  said  Archbishop,  did,  on"  3d  November 
1854,  "being  more  than  fourteen  days  before  the 
issuing  of  the  said  commission,  send  to  the  said  arch- 
deacon notice,  under  your  hand,  of  your  intention  to 
issue  such  commission,  such  notice  containing  an  inti- 
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1866.  matioD  of  the  nature  of  the  offences  charged,  together 
The  QuEEiT  ^'^^  ^^^  names,  addition  and  residence  of  the  said 
Arcbb^bopof  B^^«''®°^  ^'  Ditcher,  the  party  complaining,  and  on 
CANTEaauaY.  whose  application  such  commission  was  about  to  issue ; 
which  said  notice  was  duly  delivered  to  the  said  arch- 
deacon on  the  day  and  year  last  aforesaid."  That, 
«<  more  than  seven  days  before  the  meeting  of  the  said 
commissioners,  notice,  under  the  hand  of  the  Bight 
Reverend  T,  Carry  one  of  the  said  commissioners,  of 
the  time  when  and  the  place  where  the  meeting  of  the 
said  commissioners  was  intended  to  be  held  in  pursuance 
of  the  said  commission  was  duly  given  to  the  said 
archdeacon.'*  That  *^  the  said  commissioners  did  duly 
meet  at  the  time  and  place  named  in  the  last  mentioned 
notice,  and  did  duly  adjourn  the  said  meeting  from  day 
to  day  until  the  close  of  the  said  proceedings.  And  the 
said  J.  Ditcher  and  the  said  archdeacon,  in  person  and 
by  his  agent  duly  appointed,  attended  during  all  the 
proceedings;  all  which  said  proceedings  were  conducted 
publickly ;  and  the  said  commissioners  examined  upon 
oath,  and  took  all  the  depositions  of,  all  the  witnesses 
tendered  to  them;  and  the  said  archdeacon,  by  his 
agent,  cross-examined  all  the  witnesses  produced  in 
support  of  the  charges  made  against  the  said  archdeacon 
by  the  said  J.  Ditcher.  And,  after  the  close  of  all  the 
proceedings,  and  full  inquiry  made,  the  said  Right 
Reverend  T.  Carr  did  openly  and  publickly  declare  the 
opinion  of  the  said  commissioners,  and  that  they  were 
unanimously  of  opinion  that  there  were  prima  facie 
grounds  for  instituting  further  proceedings  against  the 
said  archdeacon."  That  **  the  commissioners  did  forth- 
with transmit  to  you,  the  said  Archbishop,  the  depositions 
of  the  said  witnesses  so  examined  and  taken  before  them 
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as  aforesaid,  and  a  report  of  their  said  unanimous  1856. 
opinion :  which  report  was  duly  filed  in  the  registry  of  The  Qubem 
your  province."  That  "  the  said  J.  Ditcher  did  there-  ^^gt  Jit^p  ^f 
upon  think  fit,  and  does  think  fit,  to  proceed  against  the  CANXBaBuav. 
said  archdeacon,  and  did  cause  to  be  drawn  up  articles 
against  the  said  archdeacon  in  due  form  of  law  in 
duplicate  original;  &nd  did,  on'^  3d  August  1855,  *'and 
within  two  years  after  the  commission  of  the  offences  in 
respect  of  which  the  proceedings  were  instituted,  cause 
one  such  duplicate  original  (the  same  having  been  first 
duly  approved  and  signed  by  Doctor  Bayfordy  an  ad- 
vocate practising  in  Doctori  Commons)^  together  with  a 
copy  of  the  said  depositions  taken  by  the  said  com- 
missioners, to  be  filed  in  the  registry  of  your  province, 
and  did  also  on"  4th  August  1855,  ^'and  within  two 
years  after  the  commission  of  the  offences  in  respect  of 
which  the  proceedings  were  instituted,  cause  the  other 
of  the  said  duplicate  originals  (being  also  first  duly 
approved  and  signed  by  the  said  Doctor  Baiifard), 
tc^ether  with  another  copy  of  the  said  depositions,  to 
be  duly  filed  in  the  registry  of  the  diocese  of  Bath  and 
fVells;  and  did,  on  the  said''  4th  August  1855,  ''and 
within  such  two  years  as  last  aforesaid,  cause  a  copy  of 
the  said  articles,  so  respectively  filed  as  aforesaid,  to  be 
served  upon  the  said  archdeacon,  the  same  being  per- 
sonally delivered  to  him :  of  which  you  had  due  notice. 
And  whereas  we  have  been  further  informed,  as  afore- 
said, that  you,  the  said  Archbishop,  on  being  duly 
requested  by  the  said  Reverend  J,  Ditcher  further  to 
proceed  in  the  said  matter  of  the  said  charges  in  respect 
of  which  the  said  proceedings  have  been  taken,  and  the 
said  articles  filed,  according  to  the  provisions  of  the 
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1856.  said  statute,  have  refused  so  to  do,  although  fourteen 
The  Queen  ^^J^  ^^^^^  ^^®  ^^7  o"  which  the  said  copy  of  the  said 
Archbishop  of  ^^^^^'^^  ^^  1^^^^  SO  served  OD  the  said  archdeacon  as 
Canterbpby.  aforesaid  had  expired  ;  and  that  you  still  refuse  so  to  do ; 
whereupon  the  said  Reverend  J.  Ditcher  hath  humbly 
besought  us  that  a  fit  and  speedy  remedy''  &c.  The 
writ  then  commanded  the  Archbishop  that,  **  immedi- 
ately after  the  receipt  of  this  our  writ,  you  require,  by 
writing  under  your  hand,  the  said  Venerable  G.  A. 
Denisan^  Archdeacon*'  &c.,  *^  to  appear,  either  in  person 
or  by  his  agent  duly  appointed,  before  you,  at  a  time 
and  place  to  be  by  you  therein  named,  according  to  the 
provisions  of  the  said  statute;  and  do  further  proceed 
in  the  matter  of  the  said  charge  or  complaint  of  the 
said  J.  Ditcher  against  the  said  archdeacon  Denison, 
according  to  law :  or  that  you  shew  us  cause"  &c. 

The  Archbishop  returned :  **  That,  in  the  exercise  of 
the  discretion  by  law  vested  in  me,  I  have  refused  to 
require  the  said  Venerable  G.  A.  Denison  to  appear 
before  mc  to  make  answer  to  the  said  articles ;  and  that, 
on"  22d  August  1855,  *^  I  intimated  such  my  refusal  to 
the  said  Reverend  J.  Ditcher;  and  therefore  I  have  not 
required,  by  writing  under  my  hand,  the  said  Venerable 
G.  A.  Denison  to  appear,  either  in  person  or  by  his 
agent  duly  appointed,  before  me,  according  to  the  pro- 
visions of  the  said  statute,  or  proceed  in  the  matter  of 
the  said  charge  or  complaint  of  the  said  Reverend  J. 
Ditcher  against  the  said  Venerable  G.  A.  Denison^  as 
by  the  said  writ  I  am  commanded." 

Demurrer.     Joinder. 

In  last  Term  (a), 

(a)  April  19th.     Before  Ix>rd  CamphtU  C.  J.,  Erie  and  Cromftitm  Js. 


Canterbury. 
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Sir  F.  Kelly  appeared  for  the  prosecutor,  and  Sir  F.        1856. 
Thesiger  for  the  defendant.     But  the  Court  said  that  it    The  Quekn 
would  be  sufficient  to  give  a  formal  judgment  on  the    Archbishop  of 
demurrer,  the  opinion  of  the  Court  having  been  inti- 
mated upon  making  the  rule  absolute :  and  the  case  was 
not  argued. 

Peremptory  mandamus  awarded. 

The  peremptory  mandamus  issued  accordingly. 

The  Archbishop  returned :  "  That  I  did  require,  by 
writing  under  my  hand,  the  Venerable  G.  A,  Denison, 
Archdeacon^  &c.,  *'  in  the  said  writ  mentioned,  to 
appear,  either  in  person  or  by  his  agent  duly  appointed, 
before  me,  in  the  Common  Hall  of  Doctors*  Commons, 
situate  in  the  parish  of  Saint  Benedict  near  PauVs 
Wharf  in  the  city  of  London,  and  our  province  of 
Canterbury,  and  place  of  judicature  there,  on  Tuesday 
the  27th  day  of  the  present  month  of  May,  at  eleven 
o'clock  in  the  forenoon  of  the  same  day,  and  there  to 
abide,  during  such  time  as  occasion  shall  require,  then 
and  there  to  make  answer  to  the  articles  in  the  said 
writ  mentioned,  according  to  the  provisions  of  the 
statute  in  the  writ  mentioned." 

Sir  Fitzroy  Kelly,  in  this  Term,  obtained  a  rule  calling 
on  the  Archbishop  to  shew  cause  why  the  return  should 
not  be  quashed.  On  notice  to  the  Archbishop  and  the 
Archdeacon . 

Sir  F.  Thesiger  and  Sumner,  for  the  Archbishop,  now 
shewed  cause.  The  question  is,  whether  the  Archbishop 
shews  on  the  return  an  obedience  to  the  peremptory 
writ.    By  sect.  9  of  the  Act  for  better  enforcing  Church 
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1856.  Discipline  (3  &  4  Vict.  c.  86.)  it  is  lawful  for  the 
The  Queen  **  bishop,  bj  writing  under  his  hand,  to  require  the 
ArchhUhopof  party  ^o  appear,  either  in  person  or  by  his  agent  duly 
Cantebbuby.  appointed,  as  to  the  same  party  may  seem  fit,  before 
him,  at  any  place  within  the  diocese."  The  Archbishop 
here,  inasmuch  as  the  Bishop  of  Bath  and  Wells  is 
patron  of  the  preferment  held  by  the  Archdeacon,  is 
to  act,  and  not  the  Bishop,  by  sect.  24,  which  enacts, 
'^  that  when  any  act,  save  sending  a  case  by  letters  of 
request  to  the  Court  of  appeal  of  the  province,  is  to  be 
done  or  any  authority  is  to  be  exercised  by  a  bishop 
under  this  Act,  such  act  shall  be  done  or  authority 
exercised  by  the  archbishop  of  the  province  in  all  cases 
where  the  bishop  who  would  otherwise  do  the  act  or 
exercise  the  authority  is  the  patron  of  any  preferment 
held  by  the  party  accused."  The  place  at  which  the 
Archbishop  has  required  the  Archdeacon  to  appear  is 
not  within  the  diocese  of  Bath  and  Wells,  but  is  within 
the  province  of  the  Archbishop;  so  that  the  question 
is  whether,  when  the  archbishop  acts  in  consequence 
of  the  bishop's  having  the  patronage,  the  "  diocese" 
mentioned  in  sect.  9  is  to  be  the  diocese  of  the  bishop 
who  cannot  act  or  the  province  of  the  archbishop  who 
must  act.  By  the  interpretation  clause,  sect  2,  "the 
word  'bishop,*  when  used  in  this  Act,  shall  be  con- 
strued to  comprehend  *  archbishop  ;*  and  the  word 
'diocese,'  when  used  in  this  Act,  shall  be  construed 
to  comprehend  all  places  to  which  the  jurisdiction  of 
any  bishop  extends  under  and  for  the  purposes  of" 
Stat.  1  &  2  Vict  c.  106.  Now,  if  this  clause  be  applied, 
by  substituting,  in  sect.  9,  "archbishop"  for  "bishop," 
and  "province"  for  "diocese,'^  the  return  is  in  exact 
accordance  with  the  section  last  named.     Suppose  the 
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bishop  had  acted  under  sect  13,  and  had  sent  the  case        IH56. 
by  letters  of  request  to  the   Court  of  appeal  of  the    The  Queen 
province,  the  case  must  have  been  heard  in  the  Court   ^yg^^Jgijop  ^f 
of  the  province.      [Coleridge  J.     In  that  proceeding,  Canterbury. 
the  Court  below  is  passed  over,  and  the  case  goes  at 
once  to  what  would  otherwise  have  been  a  Court  of 
appeal     Here  the  proceeding  is  not  under  that  section, 
nor  by  way  of  appeal.]     It  may,  at  any  rate,  be  fairly 
inferred  from  sect  13  that  the  Legislature  saw  nothing 
unreasonable  in  the  archbishop  hearing  the  case  in  the 
regular  Court  of  bis  province.     By  sect.  19  the  arch- 
bishop may  cite  any  clerk  before  him  in  cases  where  he 
might  have  cited  him  under  stat.  23  H.  8.  c.  9. :  and, 
by  sect.  4  of  the  Act  last  mentioned,  the  archbishop 
might  cite  any  person  inhabiting  in  any  bishop's  diocese 
in  his  province  for  causes  of  heresy,  if  the  bishop  con- 
sented, or  did  not  do  his  duty  in  punishment  of  the 
same.     [Coleridge  J.     By  sect.  24  of  stat  3  &  4  Vict. 
e.  86.,  what  the  archbishop  is  to  do  is  the  act  which  would 
otherwise  be  done  by  the  bishop :  what  act  was  the  bishop 
to  have  done  ?  Crompton  J.    The  provision  of  that  section 
is  iti  favour  of  the  party  charged.     At  the  hearing,  by 
sect  11   one  of  the  bishop's  three  assessors  must  be 
''the  dean  of  his  cathedral  church,  or  of  one  of  his 
cathedral  churches,  or  one  of  his  archdeacons,  or  his 
chancellor*' :  what  is  the  mode  of  applying  that  provision 
when  the  archbishop  acts  under  sect  24  ?]     The  arch- 
bishop surely  could  not  be  required  to  take  the  dean  of 
his  own  cathedral  church  to  the  diocese  of  Bath  and 
Wells.     [Crompton  J.     But  he  must  act  by  him,  or  one 
of  the  other  two  of  his  officers  named,  according  to  your 
construction.       Coleridge  J.      In  what  diocese   is   the 
C  ommon  Hall  of  Doctors*  Commons  f     Sir  F.  Kelly.    In 
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1856.  the  diocese  of  London.  Crompton  J.  referred  to  stat. 
The  Queen  ^  *  ^  Vict.  c.  106.  8.  108  (a).  Coleridge  J.  Suppose 
Archbishop  of  ^^®  archbishop  had  simply  returned  in  the  words  of  the 
Canterbury,  writ.]  If  the  facts  now  on  the  record  do  not  shew  an 
obedience  to  the  writ,  he  would^  in  the  case  supposed, 
have  been  liable  to  an  action  for  a  false  return.  \Cromp' 
ton  J.  That  would  bring  the  question  on  the  record.] 
It  would  do  so  at  last :  this  return  raises  the  question 
at  once.  The  statute  is  not  distinct  as  to  the  diocese, 
even  where  the  bishop  acts.  The  diocese  in  which  the 
preliminary  proceedings  are  to  take  place  is  not  neces- 
sarily that  in  which  the  party  charged  holds  preferment : 
by  sect  3  the  bishop  who  is  to  issue  the  commission  is 
the  bishop  of  the  diocese  within  which  the  offence  is 
committed :  though,  by  sect  6^  the  bishop  of  the  diocese 
in  which  the  party  holds  preferment  may,  by  consent, 
pronounce  sentence;  provisions  evincing  the  diflSculty 
of  assigning  the  jurisdiction.  [^Coleridge  J.  The  same 
bishop  must  surely  be  meant  in  each  case.]  By  sect  5, 
if  the  party  hold  preferment  in  a  diocese  other  than  that 
in  which  the  offence  is  charged  to  have  been  committed, 
a  copy  of  the  proceedings  is  to  be  sent  to  the  bishop 
of  such  other  diocese.  By  sect.  7  the  bishop  of  any 
diocese  within  which  the  party  holds  any  preferment 
may  proceed,  or  the  party  complaining :  in  each  case 
the  articles  &c.  are  to  be  filed  in  the  registry  of  that 
diocese.  That  might  not  be  the  diocese  of  the  bishop 
to  whom  the  complaint  has  been  made :  but  surely  it 
must  be  the  diocese  of  the  bishop  who  may  think  fit  to 
proceed,  as  appears  still  more  strongly  by  sect  9.  If  that 
be  so,  the  archbishop,  in  exercising  the  jurisdiction  in  a 

(a)  See  sects.  2  and  22  of  sUt.  3  &  4  Fid.  e.  86. 


XIX.  VICTORIA.  561 

case  like  the  present,  does  so  in  his  own  character:  and,       |g5g. 
that  being  so,  he  does  not  simply  take  the  place  of  the    The  Qoeen 
bishop.    It  is  true  that  the  hearing  might  be  at  fFellSf  ^rchbbhopof 
because  that  is  in  the  province  of  Canterbury :  but  the  Cantbebokv. 
place  would  be  very  inconvenient     [Crompton  J.     Sup- 
posing you  could  satisfy  sect  11  by  the  appointment  of 
the  dean  of  Canterbury  as  assessor,  how  would  you 
apply  the  other  alternatives?     What  relation  has  an 
archdeacon  or  a  chancellor  to  a  province  ?]     The  pro- 
visions rather  point  to  the  fitness  of  persons  than  to 
their  connection  with  the  diocese. 

No  cause  was  shewn  on  behalf  of  the  Archdeacon. 

Sir  jF.  Kelly  and  Fartescue,  contra.  It  may  be  ad- 
mitted that  the  course  suggested  by  the  return  would 
be  the  most  convenient  one :  but  the  question  is  whether 
such  a  [proceeding  would  be  valid.  Sect  24  does  not 
vary  the  nature  of  the  proceeding,  but  only  the  person 
who  is  to  do  the  act  Then  the  nature  of  the  proceed- 
ings appears  from  sect.  9,  which  directs  a  hearing  in 
the  diocese  of  '^the  said  last  mentioned  bishop,"  who  is 
the  bishop  in  whose  diocese  the  preferment  lies.  Sects. 
3  and  11  shew  that  the  archbishop  takes  the  place  of 
the  bishop:  as  archbishop  he  has  no  archdeacon  or 
chancellor.  The  interpretation  clause  does  not  assist: 
the  archbishop  is  comprehended  under  '^bishop;"  but 
the  question  is  as  to  "diocese."  Now  the  "places  to 
which  the  jurisdiction  of  any  bishop  extends  under  and 
for  the  purposes  of  stat  1  &  2  Vict.  c.  106.  are  only 
episcopal  dioceses  with  some  enlargements  of  jurisdiction, 
as  over  benefices  exempt  or  peculiar,  by  sect  108 
of  the  last  mentioned  Act  The  archbishop  may 
indeed  act  as  bishop  in  his  own  diocese :  but,  so  far  as 

VOL.   vi.  2  o  E.   &  D. 
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1856.        regards  stat  3  &  4  Vict.  c.  86.,  he  acts  as  archbishop 
The  QuBBN    ^'^'y  uiicler  the  clauses  referring  to  an  appeal  Court, 

Archbbhopof    8eC^  ^8*  15. 
Canteuu&y. 

(Lord  Cabipbell  C.  J.  was  absent.) 

CoLERiDOE  J.  I  feel  considerable  difBcuItj  in  pro- 
nouncing judgment  in  this  case,  because,  not  having 
before  us  the  third  party  who  is  most  interested,  and 
not  knowing  which  way  his  interest  points,  we  may,  by 
what  we  are  going  to  do,  materially  injure  him.  But  I  do 
not  see  how  to  avoid  pronouncing  a  decision.  And,  on 
the  best  consideration  which  I  can  give  to  the  question, 
I  think  the  rule  should  be  made  absolute.  The  question 
depends  on  the  2d,  9th,  11th  and  24th  sections  of  stat. 
3  &  4  Vict  c.  86.  The  2d,  which  is  the  interpretation 
clause,  does  not  apply  closely  to  this  case.  There  is  not 
much  doubt  as  to  the  meaning  that  may  be  given  to  the 
words  ^^bishop"  and  'diocese:*'  but  the  interpretations  are 
not  inserted  with  a  view  to  a  question  of  this  sort  The 
word  *' bishop ''  is  made  applicable  to  an  archbishop 
with  a  view  to  cases  where  the  archbishop  would  have 
to  proceed  in  his  own  diocese ;  and  in  such  case  he  is 
within  the  provisions  affecting  bishops.  So  again  the 
interpretation  of  ^Miocese"  b  not  inserted  in  order  to 
make  the  word  comprehend  a  province,  but  with  a  view 
to  the  extended  jurisdiction  given  to  a  bishop  under 
sect.  108  of  stat  1  &  2  Vict.  c.  106. ;  and  that  this  is 
so  appears  from  the  repetition  of  that  section  in  stat. 
3  &'4  Fict.  c.  86.  s.  22.  We  then  come  to  sect  24  of  stat 
3  &  4  Vict.  c.  86.  Now  no  one  can  doubt  the  intention 
of  that  clause.  It  was  seen  that  cases  might  arise  where 
the  party  proceeded  against  held  preferment  of  which 


XIX.  VICTORIA.  563 

the  bishop  was  patron ;  and  it  might  be  thought  not        1856. 
just  that  in  that  case  the  bishop  should  act  as  judge :    The  Queen 
the  principle  would    be  somewhat   analogous  to  the   Archblihopof 
canon  law  right  of  challenging  a  judge  for  interest    In  Cantebborv. 
former  times,  such  jurisdiction  would  have  fallen  to  the 
pope :  but  under  this  section  the  law  is  that  the  archbishop 
shall  exercise  the  same  jurisdiction  as  would  have  been 
exercised  by  the  bishop.     When  we  look  at  sects.  9 
and  11,  we  find  strong  arguments  in  confirmation  of  the 
conclusion  to  which  we  have  come.    The  bishop,  in  this 
instance   the   archbishop,  is  by  sect.  9  to  require  the 
party  to  appear  at  any  place  within  the  diocese;   by 
reference  to  what  goes  before,  it  is  clear  that  can  mean 
only  the  diocese  where  the  offence  is  alleged  to  have    . 
been  committed  or  the   diocese   in  which    the   party 
charged  holds  preferment.     Then,  by  sect   1 1,  if  the 
party   appears  and  does  not  admit  the   truth  of  the 
chaise,  the  bishop  has  to  hear  the  cause,  with  three  asses- 
sors, one  of  whom  is  either  to  be  the  dean  of  his  cathedral 
church,  or  of  one  of  his  cathedral  churches,  or  to  be  one 
of  his  archdeacons,  or  to  be  his  chancellor.     When  you 
substitute  archbishop  for  bishop,  a  seeming  difficulty 
arises. upon  the  expression  ''his  cathedral  church,"  or 
''one  of  his  cathedral  churches.''    That  has  probably 
arisen  from  the  language  of  sect  11  having  been  adopted 
before  sect  24  was  thought  of,  and  inadvertently  suffered 
to  remain  unaltered  after  it  was  added.     But  the  refer- 
ence cannot  be  to  the  province ;  there  is  no  such  thing 
as  a  province  having  two  cathedral  churches,  though  we 
know  that  a  diocese  sometimes  has.     Besides,  the  pro- 
vision, even  so  far  as  regards  a  single  cathedral,  can  hardly 
apply  to  a  province.  The  same  difficulty  arises  as  to  "  dean," 
"archdeacons*'  and  "chanceUor."    But,  if  the  archbishop 

2  o  2 


564  TRINITY  TERM. 

1856.       ^s  simply  to  act  in  the  character  of  bishop  of  the  particular 
The  QoKBN   ^^^^^9  ^^®  language  of  the  statute  may  be  satisfied. 
Y-  Such  is  the  conclusion  suggested  by  the  language  of  the 

Oantebbuby.  Act  But,  when  I  recollect  that  the  construction  should 
be  favoured  which  puts  the  party  charged  to  least  inconve- 
nience, I  feel  most  reluctant  to  adopt  a  view  according  to 
which  he  might  be  summoned  to  any  part  of  the  province. 
If  I  am  told  that  London  is  a  more  convenient  place, 
inasmuch  as  professional  advice  may  more  easily  be 
obtained  there,  I  must  on  the  other  hand  take  into 
consideration  the  general  principle  of  law  which  favours 
the  bringing  the  administration  of  justice  to  the  domicile 
of  parties.  I  quite  agree  that  it  would  be  indecent  to 
argue  very  minutely  on  the  question  of  hardship :  yet  I 
cannot  but  see  that,  if  the  archbishop  can  summon  the 
party  charged  to  Doctors*  Commons,  he  may  summon 
him  to  any  part  of  the  province.  The  last  remark  I 
have  to  make  is,  that  the  course  we  suggest  is  at  any 
rate  safe;  for  it  has  never  been  argued  that  the  inquiry 
cannot  lawfully  be  holden  at  fFeUs :  and  this  is  sati&- 
fitctory  to  me,  when  I  consider  that  we  are  deciding  in 
the  absence  of  the  interested  party. 

Erle  J.  I  concur,  and  have  no  remark  to  offer  in 
addition. 

CoLERiDOE  J.  I  am  authorized  by  my  learned 
brother  (Crompton  J.),  who  has  left  the  Court,  to  say 
that  he  fully  concurs  in  the  view  which  we  take. 

The  following  order  was  finally  made : 
"  Upon  reading  the  affidavit"  &c.,  ''and  a  rule  of  this 
Court**  &c.,  ''and  upon  hearing  counsel  on  both  sides, 
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and  DO  cause  being  shewn  to  the  contrary  on  behalf       1856. 
of  The  Venerable  George  Anthony  DenuoUf  Archdeacon    xhe  Qukem 
of   Taunton:   It  is  ordered    that  the    return   to  the   ^^^chwihopof 
peremptory  writ  of  mandamus  in  this  prosecution  be  Canterbury. 
quashedy  and  that  the  said  writ  of  mandamus  be  taken 
off  the  file  of  this  Court  in  order  that  the  time  for 
making  a  return  thereto  may  be  enlarged  for  ten  days 
now  next  ensuing." 


Hudson,  Hudson  and  Forsteb  against  Bilton.  Tuesday, 

^  May  27th. 

ACTION  for  money  received  by  defendant  for  the  Defendant 
/•!••/«.  1/.  /•!  11        chartered  a 

use  of  plamtitfs,  and  for  money  found  to  be  due  ship  of  t. 
from  defendant  to  plaintifis  upon  accounts  stated  between  j^^rf to  Bar' 
Aem.  SSThine^ 

Plea:  Nunquam  indebitatus.     Issue  thereon.  £^V/bt**wM  to 

On  the  trial,  before   WUles  J.,  at  the  last  Durliam  ^  ""Jvanced 

to  the  master 

Assizes,  it  appeared  that  the  defendant  carried  on  busi-  on  his  8igoin<^ 

\         ,       ^  the  bilb  of 

ness  under   the  nrm   of  Edward  Bilton  jr    Company,  lading.    7., 

A  1   « .  .       »  w»^  .      M^^  being  indebted 

A  person  named  Rtchard  frhtte  Thompson  was  owner  to  puintiff, 
of  a  ship  called  The  Royal  Oak,  which  the  defendant  ^^^  on'de'- 
had  chartered  for  a  voyage  from  Sunderland  to  Barcelona,  q^ring'd^" 
The   charter   party    contained    the   following  clause:  ^     "^^'JS^ 
^' half  amount  of  freight  to  be  advanced  the  master  on  theship  "being 

°  ^  load  and 

signing  B||Ii8,  less  customary  charges  and  insurance,  sailed,  oat  of 

^  the  advance,*' 

IZl   Defendant  wrote,  at  the  foot  of  the  order,  that  he  agreed  to  the  above. 

The  vessel,  bein^  loaded  and  in  a  fit  state  for  sailing,  but  the  clearances  not  being 
completed  nor  the  bills  of  lading  si^ed,  left  Stmdwland  hvbour,  with  the  captain  on  board. 
She  crossed  the  bar ;  and  the  captain  returned  to  land,  in  order  to  get  the  papers  completed, 
and  sign  the  bills  of  lading :  he  signed  them,  and  got  the  advance  of  freight  from  defendant, 
who  deducted  a  sum  to  meet  the  732.  The  vessel  stood  off  and  on,  waiting  for  the  captain ; 
bnt,  it  being  found  that  she  had  been  injured,  she  returned  into  SutuUriandrMxhoaT  to  repair, 
the  CRptain  not  bavins  rejoined  her,  and  did  not  afterwards  sail. 

Held,  first :  that  the  sailing  of  the  vessel  was  a  condition  precedent  to  the  liability  of 
defendant  to  pay  the  73/. 

Secondly :  tliat  the  vessel  had  not  sailed,  and  the  defendant  therefore  was  not  liable. 
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1866.  against  his  draft  on  receiver  of  the  cargo."  TItompson 
Hitdson"  ^^  indebted  to  the  plaintiffs  in  about  140i ;  and  for 
BiLTON  ^^  ^®  ^^^  given  them  his  acceptance  for  73/.  12*.  lid. 
The  acceptance  having  become  due,  and  the  plaintiffs 
requiring  payment  or  secoritj,  Thompson  offered  an 
order  on  the  defendant;  and  he  signed  a  paper,  which 
was  as  follows : 

'*Dec.  8th,  1865.     Sunderland. 
"Gentlemen,    Please    pay  to    Messrs.    Hudson  8f 
Forster  (on  The  Royal  Oak  being  load  and  sailed,  out 
of  the  advance)  the  sum  of  73^" 

This  paper  had  no  address ;  but  it  was  sent  to  defend- 
ant, who  wrote  underneath  it :  "  We  agree  to  the 
above.  E.  Bilton  jr  Co.:^  and  it  was  then  handed  to 
the  plaintiffs. 

On  11th  January  1856,  the  vessel,  being  loaded  and 
in  a  state  fit  for  sea,  left  the  harbour  of  Sunderland 
with  her  crew  and  captain  on  board.  After  she  had 
passed  the  bar  the  captain  returned  to  land  in  order  to 
complete  the  clearing  of  the  ship  with  the  Custom 
House,  obtain  the  consular  papers,  and  sign  the  bills  of 
lading,  which  had  not  been  done.  He  signed  the  bills 
of  lading;  when  the  defendant,  retaining  100/.  to  meet 
the  order  (the  amount  of  which  he  did  not  then  recollect), 
paid  to  him  the  balance  of  the  half  fireight.  The  vessel 
stood  off  and  on,  waiting  for  the  captain.  In  crossing 
the  bar,  she  had  struck,  and  had  sustained  damage 
which  was  then  thought  to  be  unimportant ;  but,  upon 
examination,  it  was  found  necessary  that  she  should  put 
back  into  Sunderland  for  repair,  which  she  did,  the 
captain  not  having  come  on  board.  She  had  not  sailed 
since.  The  counsel  for  the  defendant  contended  that 
the  vessel  had  never  sailed,  so  as  to  make  the  money 
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payable;  and  that  at  any  rate  the  action  in  this  fonn  1856. 
waa  not  maintainable.  The  learned  Judge  reserved  ""humon 
leave  to  move  to  enter  a  verdict  for  defendant ;  and  a  bilton. 
verdict  was  taken  for  the  plaintifis  for  7SL 

In  last  Term,  Mamsty  obtained  a  rule  Nisi  for 
entering  a  verdict  for  defendant,  or  for  a  new  trial,  on 
the  grounds:  '* first,  that  the  ship  had  not  sailed; 
second,  that  there  was  no  evidence  of  money  received.** 

On  an  earlier  day  in  this  Term  (a), 

Hugh  JBUl  and  fF.  Dighy  Seymour  shewed  cause. 
First,  if  the  plaintiffs  are  entitled  to  the  money,  they 
may  recover  on  these  pleadings.  (On  this  point 
they  referred  to  Wharton  v.  Walker  (J),  HamiUon  v. 
Spottmooode  (c),  Hodgson  v.  Anderson  (d)^  Walker  v. 
Rostron(e):  but  the  Court  pronounced  no  opinion  on 
the  point) 

Secondly,  as  to  the  sailing.  In  the  first  place,  the 
sailing  is  not  made  a  condition  precedent  to  the  pay- 
ment of  the  money.  By  the  charter  party,  half  the 
amount  of  the  freight  was  to  be  advanced  on  the 
signing  of  the  bills  of  lading :  the  order  on  the  defend- 
ant designates  this  advance  as  the  fund  out  of  which  the 
money  is  to  be  paid ;  and  the  object  of  introducing  the 
words  as  to  the  loading  and  sailing  was,  not  to  add  a 
condition,  but  to  fix  a  time  of  payment,  namely  that  at 
which  the  bills  of  lading  were  signed,  which,  it  was  sup- 
posed, would  be  coincident  with  the  loading  and  sailing, 
and  therefore  would  be  the  time  at  which  the  advance 

(a)  Mfly  26th.     Before  Colaidgt  and  EHt  Js. 

(()  4  ^.  4>  C.  163.  (e)  4  Exck,  200. 

(rf)  3  B.  4-  C.  842.  (t)  9M.^ir.  411. 
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1856.  would  be  made.  It  is  merely  a  mode  of  directing  that 
Hddson  ^^®  ''"™  ®^*^'  ^  P**^  ^^^  ^^  ^^®  advance  when  the 
BiiTON  advance  is  made.  In  Thompson  v.  GiUespy  (a),  which 
was  cited  when  this  rule  was  obtained,  the  stipnbition 
was  simply :  *'  one  fourth  of  the  freight  to  be  advanced 
to  the  owner's  agent  in  London^  on  the  ship  having 
sailed;**  which  could  refer  only  to  the  time  of  sailing. 
The  designation  of  the  fund  out  of  which  the  payment 
is  to  be  made  does  not  create  a  condition  precedent; 
Sunderland  Marine  Insurance  Company  v.  Kearney  {b)^ 
and  authorities  there  mentioned.  But,  further,  the  ship 
had  in  &ct  sailed.  She  had  left  the  port  in  a  state  fit 
for  sailing,  and  without  any  intention  to  return:  the 
captain  had  merely  gone  on  shore  to  complete  the 
clearances  and  sign  the  bills  of  lading.  In  Thompson  v. 
Gille8py{a\  where  it  was  held  that  the  ship  had  not 
sailed,  she  had  never  been  in  a  state  fit  for  sailing;  her 
equipment  and  crew  were  incomplete ;  and  she  had  cast 
anchor  for  the  purpose  of  waiting  till  she  could  be  put 
into  a  state  of  completeness.  Here  the  vessel  never 
cast  anchor  at  all;  it  was  found  necessary  for  her  to 
return.  Lord  Campbell,  in  Thompson  v.  GUkspy  (a), 
said«  *'  There  is  no  pretence  for  the  suggestion  that  she 
had  commenced  the  voyage,  and  was  driven  back  or 
stopped  by  the  occurrence  of  something  unforeseen:" 
but  here  that  was  clearly  the  case.  [Cokritfye  J. 
When  do  you  say  the  ship  sailed  ?]  When  she  weighed 
anchor.  [Coleridye  J.  Without  her  papers?]  The 
general  policy  of  the  law  requires  the  papers  to  be  pro- 
vided: but  the  want  of  them  does  not  prevent  the 
voyage  from  having  commenced. 

(a)  5E.^B,  209.  (6)  16  Q.  B.  925. 
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Manisty,  contra.      Funst:   This  was  not  a  case  of       1866. 
money  had  and  received,  or  of  accounts  stated.    (He       ii,Tj,goj, 
referred  to  Cuxan  v.   Cliadley  {a)  and  the  authorities      bilton. 
mentioned  on  the  other  side.) 

On  the  second  point :  the  event  on  which  alone  the 
money  was  payable,  the  sailing  of  the  ship,  had  not 
occurred  [Erie  J.  Suppose  the  ship  had  gone  down 
as  she  went  over  the  bar.]  She  would  not  have  sailed, 
unless  there  had  been  an  intention  of  finally  departing. 
Here  was  no  such  intention.  It  cannot  be  important 
that  she  did  not  cast  anchor;  the  material  fact  is  that 
she  was  detained  till  something  should  be  done  neces- 
sary to  the  commencement  of  the  voyage.  The  absence 
of  the  papers  is  as  much  a  detention  as  the  anchoring. 
[Erie  J.  Suppose  the  captain  had  sent  the  ship  on  to 
Ffymouth^  proposing  to  join  her  there  with  the  papers.] 
She  would  not  then  have  sailed  on  the  voyage:  the 
completeness  of  the  papers  is  one  of  the  most  common 
tests  of  the  final  sailing.  [^Coleridge  J.  If  the  captain 
had  never  been  on  board  at  all,  it  could  not  have  been 
called  a  sailing ;  and  I  do  not  see  that  it  can  make  any 
difference  that  he  went  on  board  intending  to  return  to 
land  for  the  papers.] 

Cur,  adv.  vult, 

CoLERiDOB  J.  now  delivered  the  judgment  of  the 
Court 

In  this  case  Thompsm^  the  owner  of  a  ship.  The 
Royal  Oakf  being  pressed  for  payment  of  a  debt  which 
he  owed  to  the  plaintiffs,  gave  them  an  order  requiring 
the  defendant,  who  had  chartered  the  vessel,  to  pay  to 

(a)  3B.^C,  691. 
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1856.  the  plaintifls,  "  on  The  Royal  Oak  being  load  and  sailed, 
Hudson  ^^^  ^^  ^e  advance,"  73£  The  defendant  wrote,  *'  We 
BiLToN.  ^^fS^^  ^  ^^  above."  It  is  contended  that  the  ship  being 
loaded  and  having  sailed  is  not  a  condition  precedent 
to  the  payment  of  this  money,  but  that  the  words 
merely  designated  the  fund  out  of  which  the  payment 
was  to  be  made,  and  the  time  at  which  the  fund  would 
arise.  But  we  are  clearly  of  opinion  that  this  was  a 
condition  precedent  Then  the  question  is,  whether 
the  vessel  had  sailed.  She  had  broken  ground  and 
passed  the  bar;  and  there  was  no  intention  that  she 
should  return  into  port.  But  it  was  not  intended  that 
she  should  prosecute  the  voyage;  nor  was  she  in  a 
condition  to  do  so.  The  captain  had  gone  on  shore  to 
complete  his  papers ;  and  she  was  standing  off  and  on 
for  him.  We  think  this  cannot  be  considered  a  sailing. 
It  cannot  be  said  that  the  vessel  ever  had  the  captain  on 
board  for  the  purpose  of  the  voyage:  and,  if  only  the 
mate  had  been  on  board,  there  clearly  could  have  been 
no  pretence  for  calling  this  a  sailing.  The  captain  had 
gone  on  board  merely  for  the  purpose  of  taking  her  over 
the  bar,  which  he  had  done;  and  then  he  had  returned 
to  complete  the  arrangements  for  her  prosecuting  the 
voyage.  In  Thompson  v.  GiUespy'{a)  we  held,  under 
similar  circumstances,  that  there  was  no  sailing.  It  is 
true  that  there  the  vessel  had  cast  anchor,  and  here  the 
vessel  was  standing  off  and  on ;  but  we  think  that  cir- 
cumstance can  make  no  difference. 

Rule  absolute. 

(a)  5E.^B.  209. 
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13o6, 


Fbancis  TuBOiONS   against  Richabd   Ogle,    ^^^j^ 
Green  and  Pike. 


THE   declaration  stated  that,  by  bond  dated  Slat  Whereaparty 
to  a  suit  ID 

October  1854,  defendants  became  bound  to  plaintiff  replevin  in  a 
in  SOOL  ;  and  that  the  bond  was  subject  to  a  condition,  ^^ifer 
the  tenor  &c.  of  which  was :  "  Whereas  a  certain  action  5eT«idan^ 
of  replevin  was,  on   the   23d  day   of  September  last,  "^^^^ 
commenced  in  the  county  court  of  Surrey  holden  at  ^^f',2°/^ 
CroydojUy  wherein  FrancU  Tummone  the  younger  was  >taL  9  &  lo 
plaintiff,  and  Richard  Ogle  the  defendant ;  and  whereas  bond  eon- 
the  said  Richard  Ogle  hath  declared  to  the  said  court  prosecuting 
that  the   title   to  corporeal   hereditaments  may  come  eflbct,  the 
into  question  in  the  said  suit,  and  that  the  damages  ^^"f  the 
in   respect  of  which   the  distress  in   this  behalf  was  ^^^f ^J^ 
taken  amount  to  more  than  the  sum  of  20/. :  Now  the  >"  *^«  '"»*• 
condition  of  this  obligation  is  such  that,  if  the  above 
bounden  Richard  Ogle  shall  prosecute  the  said  suit  with 
effect  and  without  delay  in  the  Court  into  which  it  is 
now  about  to  be  removed,  and  shall  prove  before  the 
said  last  mentioned  Court  that  such  title  as  aforesaid  is  in 
dispute  between  the  said  parties,  and  (a)  that  there  was 
ground  for  believing  that  the  said  damage  was  of  greater 
amount  than  20L,  then  this  present  obligation  shall  be 
void;   otherwise"  &c.     Averment:    that    the  plaintiff 
was  and  is  the  person  in  the  condition  named  Francis 
Tumnums  the  younger,  and  the  defendant  Richard  Ogle 
was  and  is  the   person   therein   named  Richard  Ogle. 
That  afterwards  the  action  of  replevin  was  removed  by 

(a)  Sic. 
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1856.        -S-  OgUy  by  means  of  a  writ  of  certiorari  issued  out  of 
TuMMONB      ^^®  Court  of  Exchequer,  from   the  County  Court  of 

Ogle  Surrey  into  the  Court  of  Exchequer,  being  the  Court 
into  which  the  said  action  was  about  to  be  removed  as 
stated  in  the  said  condition.  '*  Nevertheless  the  said 
R.  Offle  did  not  prosecute  the  said  suit  with  effect:  and 
such  proceedings  were  therein  had  in  the  said  Court  of 
Exchequer  that  the  plaintiff  recovered  a  judgment  of 
that  Court  therein  against  the  said  K  Ogle ;  whereby  it 
was  considered  that  the  plaintiff  should  recover  against 
the  said  Richard  Ogle  89JL  Is,  2^.,  being  for  his  damages 
by  the  said  Richard  Ogle's  acts  complained  of  in  the 
said  action,  and  for  the  plaintiff's  costs  of  suit  in  that 
behalf:  and  the  said  R,  Ogle  did  not  prove  before  the 
said  Court  that  the  title  to  any  corporeal  hereditaments 
was  in  dispute  between  the  plaintiff  and  the  said  R.Ogle 
in  the  said  suit  or  otherwise ;  nor  did  the  said  R.  Ogle 
prove  before  the  said  Court  that  there  was,  nor  was 
there,  ground  for  believing  that  the  damage,  in  respect 
of  which  the  said  distress  in  the  said  condition  men- 
tioned in  that  behalf  was  taken,  was  of  greater  amount 
than  20/.  Whereby  the  said  bond  became  and  was 
forfeited.     And  the  defendants  have  not  paid"  &c. 

Plea,  by  the  defendant  Ogle.  That,  ''before  and  at 
the  time  of  the  committing  of  the  trespasses  by  the 
horses  of  the  said  plaintiff  as  hereinafter  in  this  plea 
mentioned,  he,  the  said  defendant,  was  possessed  of  and 
in  the  occupation  of  certain  lands,  tenements  and  here- 
ditaments, situate  and  being  in  the  parish  of  Croydon  in 
the  county  of  Surrey^  called  Biggin  Hall  Farm.  And 
that,  being  so  possessed  thereof,  and  in  such  occupation 
as  aforesaid,  nine  horses  of  the  said  plaintiff  wrongfully 
broke  and  entered  certain  closes,  part  and  parcel  of  the 


XIX.  VICTORIA.  573 

said  farm,  and  trod  dowD,  eat  up  and  destroyed  divers  1856. 
large  quantities  of  com,"  &c,  "  of  the  said  defendant,  tummons 
there  then  growing.  Wherefore  he,  the  said  defend-  qJj^ 
ant,  then  distrained  the  said  horses,  then  being  in  and 
upon  the  said  closes,  as  and  for  and  in  the  name  of  a 
distress  for  the  said  damage  then  done  and  doing  as 
aforesaid.  And,  because  the  pound  of  and  belonging 
to  the  district  in  which  such  distress  was  so  made  as 
aforesaid  was  not  sufficient  to  hold  the  said  horses,  he, 
the  said  defendant,  then  drove  the  same  into  a  certain 
yard,  part  and  parcel  of  the  said  farm  of  which  he  was 
in  such  possession  and  such  occupier  as  aforesaid,  and 
there  impounded  the  same  for  the  cause  aforesaid.** 
**  That,  the  said  hoiBes  being  so  distrained  as  aforesaid, 
the  said  plaintiff  made  his  plaint  to  the  sheriff  of  the  said 
county,  and  prayed  that  the  said  horses  might  be  forth- 
with replevied  and  delivered  to  him,  the  said  plaintiff: 
and  thereupon  the  said'  sheriff  replevied  and  made 
deliverance  of  the  same  to  the  said  plaintiff,  according 
to  the  duty  of  his  said  office :  and  afterwards,  to  wit  at 
the  then  next  county  court  of  the  said  county,  did 
appear,  and  then  in  the  same  court  levied  his  plaint 
against  the  said  defendant,  for  that  he  took  the  said 
horses  and  detained  the  same  against  sureties  and 
pledges,  and  that  therefore  he,  the  said  plaintiff,  claimed 
the  sum  of  150il  of  and  from  the  said  defendant :  and  which 
said  plaint  was  and  is  the  said  action  of  replevin  in  the 
said  declaration  mentioned."  That  one  Henry  Richards^ 
one  of  the  attorneys  of  this  Court,  was,  before  and  at 
the  time  of  levying  of  the  said  plaint,  the  attorney  and 
agent  of  the  said  plaintiff,  and  was  then  the  clerk  of  the 
said  court  in  which  the  said  plaint  was  so  levied  as  afore- 
said ;  and,  in  the  event  of  a  jury  being  required  in  the 


▼. 
Ogle. 


574  TRINITY  TERM. 

1856.  ^^^  action  of  replevin,  he,  the  said  H.  Richards^  was,  as 
TcTMHONs  ^^^^  clerk,  the  party  to  nominate  and  summon  the  sud 
jurors.  Wherefore  he,  the  said  defendant,  knowing  that 
the  said  sum  of  150/L  was  an  excessive  and  exorbitant 
claim,  and  believing  that  a  fair  and  impartial  trial  would 
not  be  had  in  the  said  county  court,  and  that  difficult 
questions  of  law  would  arise  at  the  trial  of  the  said  cause, 
and  having  grounds  to  believe  that  the  damages  in  respect 
of  which  the  said  distress  was  so  made  as  aforesaid 
were  more  than  the  sum  of  20/.,  or  that  the  title  to  the 
said  lands  and  hereditaments  called  Biggin  Hall  Farm 
might  and  would  come  into  dispute,  caused  the  said 
writ  of  certiorari  to  be  issued  out  of  Her  Majesty's 
Court  of  Exchequer,  and  thereby  removed  the  said 
plaint  from  the  said  county  court,  as  in  the  said  declara- 
tion mentioned.  Whereupon  the  said  plaintiff  declared 
in  Her  Majesty's  said  Court  of  Exchequer,  in  the  said 
action  of  replevin,  being  the  said  action  of  replevin  in 
the  said  declaration  mentioned,  for  that  he,  the  siud 
defendant,  on  the  6th  day  of  September  in  the  year  of 
our  Lord  1854,  in  the  parish  and  county  aforesaid,  in  a 
certain  yard  there,  took  the  said  nine  horses  of  the 
plaintiff,  and  detained  the  same  against  sureties  and 
pledges  until  &c.  And  thereupon  he,  the  said  defendant, 
well  avowed  in  the  said  action  the  taking  of  the  said 
horses:  but  he  said  that  he  took  the  same  in  a  certain 
field  in  the  parish  and  county  aforesaid,  part  and  parcel 
of  the  said  farm  called  Biggin  Hall  Farm^  next  to  and 
adjoining  a  certain  highway  leading  from  Croydon  afore- 
said  into  and  into  a  certain  other  highway  leading  to 
Sydenham  in  the  county  aforesaid:  without  this,  that  he 
took  the  said  horses  or  any  of  them  in  the  said  place  in 
the  said  declaration   mentioned.     And,   for  having  a 


T. 
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return  of  the  said  horses,  the  said  defendant  well  avowed  \S5e. 
the  taking  of  the  same  in  the  said  field,  and  justly  &a,  Tummons 
because  he  said  that,  before  the  said  time  when  &c.,  and 
at  the  time  of  the  making  of  the  demise  hereinafter 
mentioned,  one  Charks  William  DUke  was  seized  in  fee 
of  the  said  field.**  That  Dilke  demised,  by  indenture, 
the  field,  amongst  other  premises,  to  one  WUUam  Witney^ 
for  twenty  one  years  from  29th  September  1844;  and 
Witney  entered,  and,  by  indenture  of  23d  October  1849, 
assigned  all  his  estate  and  demised  premises  to  defend- 
ant; **who  then  entered  into  and  upon  the  same,  and 
then  became,  and  until  the  making  of  the  said  distress 
was,  lawfully  posseased  thereof.  And,  because  the  said 
horses  were  wrongfully  and  injuriously  in  the  said  field, 
treading  down  and  depasturing  the  corn,**  &c.,  '*  there 
then  growing  and  being,  and  doing  damage  there  to  the 
said  defendant,  he  the  said  defendant  well  avowed  the 
taking  of  the  said  horses  in  the  said  field,  and  justly  &&, 
as  and  for  and  in  the  name  of  a  distress  for  the  said 
damage  so  there  done  and  doing  as  aforesaid.  And  the 
said  plaintifi^  thereupon  took  issue  on  the  said  defendant's 
plea."  **  That  such  proceedings  were  thereupon  had,  in 
the  said  action  of  replevin,  that  the  same  came  on  to  be 
tried  before  the  Honourable  Mr.  Justice  Wightman,  at 
the  assizes  for  the  said  county,  holden  next  after  the 
making  of  the  said  distress:  when  it  was  proved,  on  the 
part  of  him  the  said  defendant,  that  the  title  to  the  said 
farm  called  Biggin  HattFarm,  on  which  the  said  distress 
was  so  made  as  aforesaid,  was,  or  might  have  come,  in 
dispute  in  the  said  action  of  replevin :  and  that  the  said 
C  W,  DUke  was  so  seized  in  fee  of  the  said  farm,  and 
so  demised  the  same  as  in  the  said  action  of  replevin 
mentioned ;  and  that  the  said  Williaw  Witney  so  entered 
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1856.  upon  the  said  farm,  and  assigned  the  same  to  the  said 
TuMMONB     defendant;  and  that  he,  the  said  defendant,  whilst  in 

Ogle.  ^^^  possession  and  occupation  of  the  said  farm  on  which 
the  said  distress  was  so  made,  lawfully  distrained  the 
said  horses  of  the  said  plaintiff  doing  damage  there 
as  in  the  said  avowry  mentioned ;  and  that  he,  the  said 
defendant,  had  grounds  to  believe  that  the  damage  in 
respect  of  which  the  said  distress  was  taken  was  of 
greater  amount  than  20L  And  the  Honourable  Mr. 
Justice  Wighiman  thereupon  directed  a  verdict  to  be 
entered  for  the  said  defendant:  when  an  objection  was 
then  taken,  on  the  part  of  the  said  plaintiff,  that,  as  the 
said  horses  of  the  said  plaintiff  were  admitted  to  have 
been,  after  the  making  of  the  said  distress,  in  the  yard  of 
the  said  defendant,  as  in  the  declaration  in  the  said 
action  of  replevin  mentioned,  the  verdict  must  be  found 
in  favour  of  the  said  plaintiff.  And,  the  Honourable  Mr. 
Justice  Wightman  being  of  that  opinion,  an  application 
was  then  made  to  him  on  the  part  of  the  said  defendant 
for  permission  to  amend  the  said  avowry,  by  inserting 
therein  the  said  several  allegations  contained  in  the  said 
avowry  for  a  return  of  the  said  horses,  thereby  enabling 
the  said  defendant  to'  justify  the  taking  of  the  said 
distress  so  doing  damage  to  the  said  crops  of  the  said 
defendant  as  aforesaid ;  and  which  said  ground  of  defence 
was  that  which  was  always  relied  upon  and  intended  to 
be  set  up  by  the  said  defendant  as  a  bar  to  the  said 
action  of  replevin :  but  the  said  Judge  then  refused  to 
allow  such  permission  to  amend.  And  such  proceedings 
were  thereupon  had,  in  the  said  action  of  replevin,  that 
the  said  plaintiff,  by  the  consideration  and  judgment  of 
the  said  Court  of  Exchequer,  recovered  against  the  said 
defendant  the  sum  of  89i   75.   2rf.,  as  well  for  the 
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damages"  &c,  *'  as  for  his  costs"  &c ;  *^  and  which  said       is56. 
sum  of  89/.  7s.  2d.  was  afterwards,  and  before  the  com-     tummokb 
roencement  of  this  suit,  paid  by  the  said  defendant  to       qJ^ 
Uie  said  plaintiff,  and  accepted  by  the  said  plaintiff  in 
satisfaction  of  the  said  judgment,  and  in  performance  of 
the  said  condition  of  the  said  bond  in  the  said  declara- 
tion mentioned.** 
Demurrer.     Joinder. 

Lush,  for  the  plaintiff.  The  bond  is  forfeited  by  the 
obligor  not  having  fulfilled  the  condition  that  he  should 
**  prosecute  the  said  suit  with  effect**  The  obligor  here 
is  the  defendant  in  replevin;  and  the  bond  is  not  a 
common  replevin  bond,  which  can  be  given  only  by  the 
plaintiff  in  replevin.  This  bond  is  given  under  the 
County  Court  Act,  9  &  10  Vict.  c.  95.  Sect.  121 
requires  the  party  removing  an  action  of  replevin  from 
the  county  court  to  become  bound  ^Uo  prosecute  the 
suit  with  effect  and  without  delay,"  and  also  to  prove 
before  the  Court  which  tries  the  case  that  the  title  was 
in  dispute,  or  that  there  was  ground  for  believing  that 
the  rent  or  damage  was  more  than  20L  By  sect  127,  the 
bond  is  to  be  forfeited  unless  the  Judge  who  tries  certi- 
fies that  the  condition  has  been  fulfilled ;  provided  that 
the  Court  may  make  a  rule,  in  the  nature  of  a  defeasance 
to  the  bond,  giving  such  relief  as  is  agreeable  to  justice 
and  reason.  Now  the  defendant  on  this  record  admits 
that  he  has  fieuled  in  the  action,  and  that  there  has  been 
judgment  against  him.  The  plea  appears  to  set  up  the 
supposed  misruling  of  the  Judge  at  Nisi  priils,  in  not 
allowing  an  amendment.  But  the  defendant  cannot 
impeach  the  ruling  of  the  Judge  collaterally.  The 
VOL.  VL  2   p  B.   &  B. 
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1856.  meaning  of  the  words  **  prosecute  the  salt  with  effect,** 
TuMMOHs  ^^ich  is  the  expression  in  sect.  121,  and  is  followed  in 
the  condition  of  the  bond,  is  to  '*  succeed  in  the  action.*' 
That  is  the  meaning  given  to  the  same  words  in  the 
replevin  bond  under  stat.  11  G.  2.  c.  19.  s.  23.,  from 
which  the  language  of  sect.  121  of  stat.  9  &  10  Fiet. 
c.  95.  is  manifestly  copied;  Perreau  v.  Bevan{a)^  Jachr 
son  V.  Hanson  (A).  [Erie  J.  The  plaintiff  in  replevin, 
who  gives  the  replevin  bond,  gets  the  benefit  of  having 
back  the  distress  at  once ;  the  object  of  this  bond  is  to 
get  the  suit  out  of  the  jurisdiction  of  the  county  court. 
The  plaintiff  in  replevin  is  nominally  the  actor.  How- 
ever, I  do  not  know  that  he  may  not  be  considered  as 
the  party  defending  himself  and  the  defendant  as  the 
party  prosecuting  the  suit  for  the  purpose  of  getting  the 
goods  back.  Coleridge  J.  I  hardly  see  what  prosecuting 
the  suit  with  effect  can  have  to  do  with  the  removal  of 
the  suit  out  of  the  county  court.]  The  prosecuting  is, 
in  effect,  the  act  of  either  party:  if  the  plaintiff  abstains 
from  declaring,  the  defendant  may  compel  him  to  declare. 
[Crompton  J.  Perhaps  sect  121  may  be  read  as  if  the 
words  **  in  the  case  of  removal  by  the  plaintiff*'  were 
inserted  before  the  words  ''to  prosecute  the  suit  with 
efiect"  It  would,  however,  be  a  strong  instance  of 
insertion.]  It  is  to  be  observed  that  here  the  plaintiff 
in  replevin  must  have  given  a  bond  conditioned  in 
the  same  words:  in  the  case  of  that  bond  the  interpreta- 
tion, beyond  question,  is  that  the  obligor  must  succeed 
in  the  suit:  it  would  be  strange  to  interpret  the  same 
words  differently  according  as  a  diflerent  party  was  sued. 

(o)  5  B.  4r  C.  384.  {h)  B  M.  ^  W.  477. 
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(He  also  argued  that  the  record  shewed  other  breaches        1856. 
of  the  condition.)  Tummons 


J.  G,  Malcolm^  contriL     It  is  true  that  the  words  in 
Stat  11  G.2.  c.  19.  s.  23.  have  the  meaning  suggested. 
There  the  plaintiff  in  replevin,  who  has  the  advantage  of 
getting  the  distrained  chattels  out  of  the  hands  of  the 
distrainor,  gives  a  bond  conditioned  for  replacing  the 
distrainor  in   his   previous   position,  by  returning  the 
chattels,  unless  it  be  shewn,  by  the  event  of  the  suit, 
that  the  distrainor  had  no  right  to  take  the  chattels. 
But  in  the  County  Court  Act,  interpreting  in  each  case 
the  words  secundum  subjectam  materiam,  the  signification 
is  different    The  defendant  has  not  to  return  the  chattels 
in  any  event:  he  has  only  to  shew,  by  an  effective  defence, 
that  the  removal  is  not  vexatious.    The  plaintiff,  indeed, 
seems  still  to  subject  himself  to  the  same  liability  as 
under  stat   11    6r.  2.  c.  19.  8.  23.;   for  he  must  still 
return  the  goods.     [Cokridge  J.     It  is  very  difficult  to 
say  that  parties  entering  into  bonds  conditioned  in  the 
same  words  are  subject  to  different  liabilities.  Crompton  J. 
Perhaps  the  Legislature,  in  the  later  statute,  had  the  costs 
in  view:  one  bond  might  be  given  under  it  for  that; 
another,  under  stat.  11  6r.  2.  c.  19.,  for  a  return.]     The 
plaintiff,  by  the  event  of  the  suit,  gets  all  he  wants. 
[Coleridge  J.     Suppose  the  plaintiff  succeeds  and  the 
defendant  becomes  insolvent]    That  hardship  is  not 
removed  by  the  bond.     [Coleridge  J.     Yes;  there  are 
sureties  in  the  bond.]     The  bond  then  may  cover  such 
expences  as  can  be  shewn  to  have  been  occasioned  to 
the  plaintiff  by  the  removal.     [Coleridge  J.     Then  you 
admit  that  the  condition  would  be  broken :  which  part 
would  be  broken?]     If  the  defendant  do  not  pay  the 

2  p  2 
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1856.        costs,  be  does  not  prosecute  with  effect.     [CokridffeJ. 

T0MMON8     Then  the  "  effect"  is  the  payment  of  costs.]     It  is  diffi- 

OoLB.        ^"^^  ^^  suggest  a  more  direct  meaning:  the  defendant 

in  no  sense  prosecutes  the  suit ;  he  cannot  be  nonsuited ; 

he'  has  no  writ.    (He  then  argued  as  to  the  other 

suggested  cases  of  forfeiture.) 

Lush,  in  reply.  The  bond  is  given  to  secure  the 
party's  not  removing  unless  he  is  in  the  right;  the 
removal  in  replevin  (unlike  the  case  of  other  actions)  b 
exclusively  the  act  of  the  parties;  the  Judge  cannot 
abstain  from  trying  replevins,  though  title  come  in 
question;  Begina  v.  Raines  {ay  The  bond  secures  to 
the  obligee  the  amount  of  damages  which  he  has  suffered 
by  the  removal;  that  includes,  not  only  the  costs  as 
between  the  parties  (which  the  judgment  gives),  but  the 
costs  as  between  attorney  and  client. 

(Lord  Campbell  C.  J.  was  absent) 

Coleridge  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  our  judgment.  Several  points  have  been 
made :  for  my  own  part,  I  think  it  not  wise  to  hazard 
a  judgment  on  more  points  than  are  necessary  to  our 
decision,  when  we  have  before  us  a  section  not  very 
artificially  framed.  But  upon  the  principal  point,  which 
was  that  first  taken,  I  entertain  no  doubt.  Sect.  121 
of  Stat  9  &  10  VicL  c.  95.  was  framed  with  special 
reference  to  sect  23  of  stat  11  G.  2.  c.  19. :  and  the 
provision  in  sect.  127  g^ves  an  equitable  remedy  in  a 
case  where  the  enforcement  of  the  bond  produces  a  hard- 

(a)  \  E.^  B,  865. 
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ship,  like  that  given  in  the  second  part  of  sect.  23  of  stat^  1856. 
11  Cr.  2.  c.  19.  So  we  have  a  strong  argument  for  tummons 
interpreting  the  same  words  in  the  two  statutes  in  the  ^J^ 
same  way.  Now  it  is  not  disputed  that  in  the  earlier 
statute  prosecuting  the  suit  with  effect  means  succeeding 
in  the  suit  It  is  true  that  in  the  later  Act  the  bond 
may  be  given  by  the  defendant;  and  the  word  *^ pro- 
secute" does  not  so  apdy  apply  to  him  as  to  the 
plaintiff,  from  whom,  under  the  earlier  Act,  the  bond 
was  always  taken.  It  has  been  thought  right,  in  the 
modem  Act,  to  make  the  defendant  as  well  as  the 
plaintiff  give  a  bond  on  removal,  and  with  the  same 
condition.  If  it  were  impossible  to  assign  any  meaning 
to  the  words  in  the  case  where  the  bond  is  given  by 
the  defendant,  you  might,  as  suggested  by  my  brother 
Crampton,  interpolate  the  words  "  in  the  case  of  removal 
by  the  plaintiff:"  but  that  would  be  violent,  and  ought 
not  to  be  done  if  we  can  find  a  meaning  without  it 
Now  it  seems  to  me  that  we  ought  to  consider  that  this 
is  a  peculiar  suit,  and  that  defendant  and  plaintiff  are 
both  actors,  and  the  one  quite  as  likely  to  remove  as 
the  other.  I  look  to  see  if  I  can  get  a  reasonable 
meaning.  The  defendant  is  really  a  party  conducting 
the  suit :  and,  if  the  plaintiff  be  sluggish,  the  defendant 
may  force  the  plaintiff  on :  and,  not  to  put  so  extreme 
a  case,  there  are  many  things  which  he  may  do  to 
prevent  delay.  The  statute  may  therefore  reasonably 
mean  that  the  defendant  should  do  all  that  lies  in  him 
to  prosecute  the  suit  without  delay,  and  that  he  ought 
not  to  be  relieved  from  the  liability  to  indemnify  if  the 
suit  ought  not  to  have  been  removed.  That  is  a  reason 
for  holding  to  the  language  of  the  statute ;  the  words  of 
which  would  not,  I  think,  be  more  express  if  it  had 
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1856.  been  said  that  either  plaintiff  or  defendant  should  enter 
TuMMONB  ^°*^  ®"^b  bond:  as  much  reason  in  that  case  might 
Oglb  ^^^®  ^^^^  given  for  striking  out  the  enactment  as  to 
the  defendant  as  now  for  inserting  words  restricting  to 
the  plaintiff.  I  have  no  doubt  that  we  are  justified  in 
extending  to  the  defendant  the  words  *' prosecute  the 
suit  with  effect**  We  should  be  cavilling  upon  expres- 
sions if  we  held  otherwise. 

Erle  J.  I  also  am  of  the  same  opinion.  I  examined 
Mr.  LusKs  argument  with  much  scrutiny,  because  I  think 
that  sect.  121  is  not  consistent  with  the  main  body  of 
the  statute,  which  gave  jurisdiction  to  the  county  court 
only  where  the  damages  were  of  a  limited  amount  and 
the  title  would  not  come  into  question.  No  doubt  the 
cheapness  of  the  proceeding  was  most  valuable,  but  in 
cases  only  of  that  description :  the  Legislature,  there- 
fore, where  the  damages  exceeded  that  amount,  or  title 
came  in  question,  considered  the  more  costly  and  more 
dilatory  mode  the  more  satisfactory  one.  No  doubt 
very  often  county  court  judges  are  most  able  and  fit : 
but  such  qualifications  are  personal;  and  there  may  be 
county  court  judges  less  fit.  And  therefore  the  party, 
in  cases  where  the  damages  exceeded  the  amount,  or 
title  was  in  question,  had  reserved  to  him  the  right  to 
come  to  the  Superior  Courts.  It  is  unaccountable  to 
me  why,  if  the  mere  form  of  the  action  is  varied,  and 
is  replevin,  the  party  may  not  come  into  the  Superior 
Courts  unless  he  can  get  sureties  to  be  bound  for  him, 
who,  if  he  fail  in  the  action,  are  to  be  liable  for  him, 
and,  as  Mr.  Lush  contends,  to  the  amount  of  costs  as 
between  attorney  and  client.  But  Mr.  Lush  has  satisfied 
me  that  the  words  of  the  statute  are  so  plain  that  in 
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replevin,  whatever  question  of  title  may  arise,  the  county  1856. 
court  judge  is  bound  to  go  on,  unless  one  of  the  parties  tummons 
chooses  to  remove,  which  he  can  do  only  on  the  con-  q^^^ 
dition  of  his  giving  the  bond.  Then  I  have  to  look 
whether  the  word  '^prosecute"  can  be  applied  to  the 
defendant  The  terms  of  sect.  121  make  it  applicable 
to  each.  I  can  see  good  reason  why,  in  stat  11  6r.  2. 
c  19.  5.  23.,  the  plaintiff  should  be  bound  to  prosecute 
with  effect:  for  he  takes  goods  of  which  the  defendant 
is  in  possession,  and  does  so  without  right  unless  be 
prosecutes  the  suit  with  effect.  But  none  of  that 
reasoning  applies  in  the  least  degree  to  the  case  of  the 
defendant,  from  whom  goods  are  taken  to  which  he  has 
an  apparent  right  It  seems  reasonable  that  he  should 
be  allowed  to  remove,  if  the  damages  exceed  the  limited 
amount  or  title  is  in  question,  without  any  stipulation 
as  to  his  success.  But  Mr.  Lushes  argument  convinces 
me.  The  words  must  have  some  meaning  assigned  to 
them:  and  I  cannot  say  that,  though  they  are  more 
applicable  to  the  case  of  the  party  who  brings  the  suit, 
they  are  not  sUll  applicable  to  the  defendant,  who  may, 
in  common  language,  be  said  to  carry  on  the  suit  I 
think  therefore  that  I  am  bound  to  give  effect  to  the 
word&  I  by  no  means  agree  as  to  the  extent  to  which 
the  obligor  is  bound  to  indemnify:  but  as  to  that  it 
would  be  idle  to  offer  an  opinion  at  present. 

CoLERiDQE  J.  My  brother  Cbompton,  who  left  the 
Court  at  the  close  of  the  argument,  entirely  agrees 
with  us. 

Judgment  for  plaintiff. 
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1856. 


^a^'aoth  ^^  *^®  matter  of  a  plaint  between  Geobge 
Fbedebick  Bowers  and  Edward  Challiner, 
plainti£&9  and  Emanuel  Loveein  and  Thomas 

HOLCROET. 
By  an  agree-     HPHIS  WES  an  appeal  from  a  decision  of  the  judge  of 

nicntwitha         X 

mine  owner,  the  county  court  of  Staffordshire  holden  at  Hanky, 

two  persons 

engaged  as  The  plaint  was  for  2SL  8s.  9d.  for  cash  lent  and  the 
Hers."  It  was  aoiount  of  work  over  paid;  and  there  was  a  notice  of  set- 
that  ba«/col!'  °^  ^^^  ^^^^  ^^^  labour.  The  judge  gave  judgment  for 
priSu^ce  of  the  *®  defendants,  subject  to  the  following  case  stated  by 
mL°  h  a  y"^rd ;  ^^®  J'^^K®  o^  the  couuty  court 
that  they  The  facts  proved  to  my  satisfaction  were  as  follows. 

employ  others  .     . 

under  them  to  The  plaintifis  were  ovmers  and  workers  of  a  colliery ; 
quantity;  but  And  the  defendants  were  butty  colliers,  employed  by 
work  per.'""'^  thc  plain tifis  at  such  colliery;  and  the  action  was  brought 
*  are'trcateS  as  ^^  Kcover  money  which  had  been,  as  the  plaintifis 
''°He?d  that.  *^'^®8®>  advanced  to  the  defendants  on  account  of  the 
bSt*^** ^\y^^*  ^^^^  ^^^^  ^y  t^®™  ^^^  the  plaintifis,  and  which  plaintifis 
were  artificers  claimed  as  having  been  overpaid  by  them,  beyond  what 
Truck  Act,  tumed  out  to  have  been  earned  by  the  defendants. 
^.  4.  c.  37. :  The  evidence  proved  to  my  satisfaction  that  butty  col- 
bctweencoi^  liers  are  two  or  more  working  colliers  who  join  together 
artifi^'de.  ^^^  enter  into  agreements  with  their  employers,  to  get 
fiujt^wSS"  *^*  ^®^  ®'  ironstone  from  certain  pits,  at  so  much  a  yard, 
by  the  engage-  or  SO  much  a  ton;  and  such  butty  colliers  are  in  the 

ment  they  were  ,  , 

labourers.  habit  of  working  at  such  work  themselves,  and  of  em- 
ploying other  men  under  them  to  increase  the  quantity 
raised.     The  agreement,  in  this  case,  was  made  by  the 
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coUieiy  agent  with   the  defendants,  orally,  as    butty        iS56. 
colliers,  to  get  ironstone  at  so  much  per  square  yard.      ^bqwkes — 
No  particular  quantity  was  stipulated  for  to  be  gotten      ^^Jj^^ 
in  any  specified  time;  but  the  defendants  did  in  fact 
employ  some  twenty  or  thirty  men  under  them ;  they 
so  continued  to  work  to  the  19th  January  1855,  and 
during    that    period   received   an  amount  by  way  of 
advance,  the  first  four  items  in  the  plaintifis*  particular, 
to  the  amount  of  10/.  55.,  such  items  being    brought 
into  account  in  the  weekly  wage  bills  rendered  by  the 
plaintifls  to  the  defendants  as  thus : 

Wage  Bill,  3d  November  1854.     No.  4.  Pit  Cos. 

£  s.  d. 

93^  yards  iron  stone  in  stack  93^  at  As.Qd.    21  0  9 
8  yards  in  north  level  and  11  yards  south 

19  at  5s.      4  15  0 

8  yards  in  dip  ,           -        -         8  at  5^.      2  0  0 

Drawn  on  account       -        -        -        -        2  0  0 


Stoppages 

Sharpening 
Candles 

0  8    0 

1  4     9 

29  15     9 
1  12     9 

£28     3    0 

And  so  in  subsequent  wage  bills.  November  10 :  Paid 
on  account  4L  November  17  :  Paid  on  account  1/.  lOs, 
November  24 :  Paid  on  account  2/.  I5s.  Making 
together,  as  paid  beyond  what  was  earned,  the  sum 
of  lOi  5s. 

An  alteration  was  made  in  the  agreement  previously 
to  the  19th  January  1855;  and  the  defendants  were 
then  to  be  paid  by  the  ton,  viz.,  65.  6d.  per  ton  (reduced 
to  65.  Sd.  on  the  9th  February)  when  calcined ;  and  the 
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1866.  weight  was  to  be  asoertaiaed  when  it  passed  over  the 
jjq^j„  inachine«  which  was  not  done  until  it  was  sold.  What 
was  gotten  therefore  by  the  defendants  in  one  week  had 
to  be  calcined  and  cooled,  and  was  not  carted  away  and 
weighed  until  a  considerable  period  afterwards;  and  the 
defendants  were  consequently  paid  weekly  on  a  supposed 
quantity,  which  had  subsequently  to  be  ascertained. 

Wage  Bill,  19th  January  1855.    Na  4  or  Brown  Mine. 

Paid  on  account  of  calcined   ironstone     £    s.    d. 

(tons  45)  at  65.  &d.     14  12    6 

Dip  North  side         -        8     «  45.      -       1  12    0 

Dip  South  side  -       10    '<  4<.     -      2    0    0 


18    4    6 

Sharpening 

0    4 

0 

Candles 

0  16 

6 

Repairs 

0    2 

0 

oa 

0     1 

4 

Timber 

0  10 

0 

1  13  10 

£16  10    8 

In  consequence  of  this  mode  of  ptiooeeding  the  de- 
fendants were  paid,  up  to  the  23d  March  1855, 236£  135. 
as  for  747  tons,  calculated  at  120lbs.  to  the  cwt,  by  what 
is  called  long  weight:  but,  after  the  whole  of  the  iron- 
stone had  gone  over  the  machine,  and  the  real  weight 
had  been  ascertained,  it  in  fact  amounted  only  to  704 
tons  16  cwt;  so  that  the  defendants  had  been  settled 
with  for  42  tons  4  cwt.  more  than  they  had  actually 
gotten,  and  so  overpaid  to  the  amount  of  13/.  35.  dd.^ 
the  last  item  in  the  plaintifis*  particular,  making,  together 
with  the  former  items,  the  whole^sum  of  23/L  85.  M. 
sued  for  :  but  in  the  amount  of  236il  135.,  so  reckoned 
as  paid,  it  was  admitted  that  upwards  of  23/L  85.  9d.  was 


XIX.   VICTORIA.  ^    587 

brought  in  as  payments,  not  in  money,  but  as  weekly        1856. 
stoppages  for  sharpening  tools,  oil,  candles,  timber  and      bowbbs 
other  materials  furnished  by  the  plaincifis  to  the  de-     loyskim 
fendants  in  carrying  on  their  work,  and  so  charged 
against  them ;  and  it  was  also  admitted  that  upon  some 
of  the  things  so  supplied  to  the  defendants  the  plainti£b 
made  a  profit.     It  was  also  proved  that,  after  the  com- 
mencement of  the  present  action,  and  after  the  defend- 
ants had  been  served  with  the  summons,  they  issued  a  writ 
out  of  the  Court  of  Exchequer  at  Wutminiter,  against 
the  present  plain tifls  in  this  action,  for  IHL  17 s.  lid., 
which  included  the  amount  pleaded  as  a  set-off  in  this 
action. 

Upon  this  state  of  facts,  as  proved  before  me,  I  held 
that  the  defendants  were  artificersf,  and  the  plaintifis 
were  employers,  within  the  meaning  of  the  Truck  Act 
(1  &  2  /F.  4.  c.  37.);  it  having  been  proved  to  my 
satisfaction  that  they  were  treated  as  workmen,  by 
working,  first  by  the  yard  and  then  by  the  ton,  by 
having  their  wage  bill  rendered  weekly,  by  being  served 
with  notice  of  the  r^^lations  of  the  colliery  in  respect 
to  workmens'  rules,  and  one  of  them,  HoUcrofi,  having 
been  dismissed  for  absence,  and  then  taken  on  again  as 
any  other  workman,  and  that  they  were  bound  to  give 
their  personal  labour  as  any  other  workman,  and  that 
they  engaged  and  were  bound  to  bestow  their  personal 
labour  in  the  work,  and  that  the  plaintifis  held  them 
and  treated  them  as  so  bound;  and  I  also  held  that 
the  defendants  being  associated  together  as  such  butty 
colliers  did  not  alter  their  character  as  such  workmen, 
so  as  to  make  them  less  artificers  within  the  meaning  of 
the  Truck  Act:  and  I  also  held  that  the  stoppages  or 
deductions  brought  as  payments  into  the  weekly  wage 
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1856.  bilk,  for  candles  and  other  things  supplied  by  the 
Bowers  plaintifis  to  the  defendants,  came  within  the  first  section 
LoTEUN.  ®^  ^^^  Truck  Act,  and  were  void  and  illegal,  not  being 
'  ia  the  current  coin  of  the  realm,  and  that  therefore  such 
things  so  supplied  and  charged  for  to  the  defendants 
by  the  plaintifls  did  not  constitute  a  valid  and  legal 
payment,  and  therefore  that  to  that  extent  the  earnings 
remained  unpaid ;  and,  if  so,  then  that  the  plaintifls  had, 
to  that  extent,  failed  to  prove  that  they  had  advanced 
and  paid  the  amount  claimed  beyond  what  was  earned 
by  the  defendants.  I  therefore  gave  judgment  for  the 
defendants.  Against  this  judgment  the  plaintifls  appeal; 
and,  the  parties  not  having  agreed,  I  have  settled  the 
above  case.  And  the  question  for  the  Court  is  whether 
my  judgment  was  correct,  on  the  above  state  of  facts,  in 
point  of  law. 

Scailandt  for  the  appellants.  If  the  weekly  stoppages 
for  sharpening  tools  and  for  materials  supplied  by  the 
plaintifls  were  illegal,  the,  defendants  have  not  been 
overpaid:  if  those  stoppages  were  not  illegal,  the 
defendants  have  received  more  than  they  were  entitled 
to,  and  the  plaintifls  ought  to  have  recovered.  The 
question  therefore  comes  to  be  whether  the  case  is 
brought  within  sUt  1  &  2  fV.A.c.SI.  Sect.  1  enacts  that 
the  payment  of  the  wages  of  any  artificer  in  certain 
trades,  amongst  which  is  that  of  miners,  shall  be  made 
payable  in  the  current  coin  of  this  realm  only,  and  not 
otherwise.  Sect  3,  that  such  wages  shall  be  actually  paid 
in  the  current  coin  of  the  realm ;  and  that  every  payment 
to  any  such  artificer  '<by  the  delivering  to  him  of  goods, 
or  otherwise  than  in  the  current  coin  aforesaid,  except  as 
hereinafter  mentioned,  shall  be  and  is  hereby  declared 
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illegal,  null,  and  void.**  The  exception  points  to  sect.  23i  1:8^6; 
which,  legalises  the  stoppage  of  wages  for  materials  or  fiowsaa 
tools,  but  only  in  case  of  there  being  a  contract  in  {K>viBKiK; 
writing  for  such  stoppages,  which  there  was  not  here  (a). 
The  question  therefore  is  whether  butty  colliers,  such 
as  are  described  in  the  case,  are  artificers  within  the 
meaning  of  the  Act  In  Riley  v.  Warden  (b)  the  Court 
of  Exchequer  decidedthat  the  Act  did  not  apply,  unless 
the  person  who  was  said  to  be  an  artificer  was  bound 
to  labour  personally.  In  Sharman  v.  Sanders  (c)  the 
Court  of  Common  Pleas  approved  of  and  acted  upon 
that  decision.  There  the  person  who  was  held  not  to 
be  an  artificer  appears  to  have  been  very  much  in  the 
position  of  the  respondents,  working  himself  and  em* 
ploying  others  under  him,  and  being  paid  according  to 
the  work  done.  In  Weaver  v.  Floyd  (d)  the  plaindflT 
was  held  an  artificer.  PaHesan  J.  says:  *^  If  the  agree- 
ment was  that  the  plaintiff  should  work  personally, 
though  he  might  employ  others  under  him,  he  was,  I 
think,  an  artificer  within  the  meaning  of  the  Act  of 
Pariiament;  but  if  the  contract  was  that  the  plaintiff 
undertook  a  portion  of  the  mine  to  gain  coal  by  the 
hands  of  others,  without  being  bound  to  go  to  it  or  work 
at  it  himself,  then  I  should  say  that  the  case  fell  within 
the  principle  ofBUeyy.  Warden^  (b).  [Lord  Campbell 
C.  J.  Is  it  not  a  question  of  fact  whether  the  contract 
was  of  the  one  sort  or  the  other  ?  And  does  not  the 
county  court  judge,  in  this  case,  find  the  fact  against 
the  appellants?]  He  states  the  original  contract,  by 
which  it  does   not  appear  that    the  defendants   were 

(a)  See  Chamurr.  CummingM,  8  Q.  ^.  311. 

(ft)  2  Exeh.  59.  (0  13  Com.  B.  166. 

((Q  21  X.  /.  N,  5.  Q.  B.  (C<mDt7  Ceart  Appeal,  before  two  Judges),  151 . 
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1856.  bonnd  to  work  personally.  It  is  stated  that  it  is  the 
Bowem"  ^*^^^  ®f  butty  colliers  to  do  so,  but  not  that  it  is  part  of 
LoTB«N.      ^^^^  contract 

Keating^  for  the  respondents,  was  not  called  upon  to 
argue. 

Lord  Campbell  C.  J.  Weaver  v.  Floyd(a)  was 
decided  by  two  learned  Judges  of  this  Court  sitting 
after  Term  to  hear  appeals ;  but  I  give  as  much  weight 
to  it  as  if  it  had  been  a  decision  of  this  Court  in  banc. 
And  I  entirely  concur  in  the  reasoning  which  led  to 
that  decision.  The  Act  applies  to  cases  in  which  by 
the  contract  the  personal  labour  of  the  artificer  is  to  be 
given,  though  he  may  be  at  liberty  also  to  procure  the 
labour  of  others.  This  case  is  entirely  within  that  prin- 
ciple; for  here  it  is  found  as  a  fact  that  the  defendants 
were  bound  to  give  their  personal  labour  like  any  other 
workmen.  That  finding  would  not  be  conclusive  if 
there  was  no  evidence  to  justify  it;  but  the  Judge  sets 
forth  ample  evidence.  The  contract  was  by  parol  with 
these  men  as  coal  butties;  and  the  usage  was  ibr  coal 
butties  to  work  personally;  and  there  are  other  circum- 
stances, fully  justifying  him  in  drawing  the  ccmdusion 
that  by  the  contract  the  coal  butties  were  bound  to  give 
their  personal  labour. 

I  think  therefore  that  the  judgment  was  right  and 
should  be  affirmed. 

CoLERiDGB  J.  I  agree  in  thinking  that  PaUeton  J. 
in  Weaver  v.  JFhyd  (a)  laid  down  the  true  rule.     In 

(«)  21  L,J.N.&  Q.  B,  151. 
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considering  the  Act  we  mnst  recollect  that  it  is  a  re-       1866. 
striction  on  the  general  liberty  of  men  to  make  what      bowbhs 
contracts  they  please;    and  that  it  has  been  thought     lovj^km. 
necessary  to  impose  this  restriction  on  account  of  the 
position  of  master  and  labourer.     That  gives  the  key 
and  limitation  to  the  construction  of  the  Act.     It  must 
be  a  contract  for  the  person's  labour  so  as  to  make  him  a 
labourer.     When  once  it  is  decided  that  this  is  the 
material  point,  it  is  important  that  we  should  not  make 
nice  distinctions  in  such  a  matter,   as  they  must  be 
acted  on  by  illiterate  persons.      Here  the  Judge  has 
found  the  leading  fact,  that  the  defendants  were  bound 
to  give  their  personal  labour. 

Erlb  J.  It  is  clear  that  the  defendants  were  engaged 
to  give  bodily  labour,  so  as  to  be  within  the  Act.  I 
agree  with  Riley  v.  Warden  (a),  in  which  it  was  held 
that  a  person  merely  contracting  to  get  work  done  is 
not  vrithin  the  Act,  though  he  may  actually  work 
himself.  I  also  agree  with  what  Pattesan  J.  says  in 
Weaver  v.  Floyd  (ft),  except  that  I  should  put  a  limi- 
tation on  the  latter  part  of  it.  I  should  not  assert  that, 
where  a  man  has  contracted  to  do  artificer's  work  at 
wages  to  be  regulated  by  the  piece,  he  is  necessarily  out 
of  the  protection  of  the  Act,  unless  it  is  expressly 
stipulated  that  he  must  work  himself.  I  take  the  true 
construction  of  the  Act  to  be  that  it  applies  to  contracts 
for  artificer's  work  to  be  paid  for  by  the  piece,  whenever 
it  was  intended  that  the  contractor  should  personally 
do  all  or  part  of  the  work  as  a  workman,  so  as  to  make 
him  one  of  the  class  of  artificers.    I  agree  with  what 

(a)  3  Sgdk.  59.  (fr)  21  L.  /.  N.  S,  Q.  B.  151. 
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1866.       is  obsenred  by  Maule  J.  in  Sermon  y.  Sanders  (a), 

g^^g^g      that   the  Legislature   intended  to  protect  a  particular 

Ia>vekin.     ^^^^^   ^  think  in  such  cases  you  must  look  at  the  nature 

of  the  work^  the  contract  and  the  position  of  the  parties, 

and  say  whether  they  were  of  that  class. 

Crompton  J.  The  judge  of  the  county  court,  who 
has  jurisdiction  to  find  the  factSi  has  here  found  as  a 
fact  what  the  nature  of  the  contract  was.  He  has  found 
that  the  defendants  were  bound  to  give  their  personal 
labour  like  other  workmen.  They  were  not  to  be  the 
only  labourers,  but  they  were  bound  to  go  on  and 
work  personally ;  and  if  they  refused  they  would  be 
subject  to  the  provisions  of  stat  4  Geo.  4.  c.  34.  (ft). 
I  think  on  this  finding  the  case  is  within  the  Act  accord- 
ing to  the  decisions,  and  that  we  are  bound  by  them. 
The  decisions  raise  a  distinction  which  in  some  cases 
may  be  refined ;  for,  when  the  remuneration  for  the 
labour  of  many  men  is  to  be  paid  at  intervals  to  one 
man,  who  himself  works,  it  may  be  no  easy  matter  to 
say  whether  he  is  the  foreman  of  a  gang  of  artificers 
receiving  their  wages  along  with  his  own,  perhaps 
getting  a  commission  firom  them  for  doiog  so,  or  whether 
he  is  a  contractor,  speculating  in  the  labour  market, 
though  working  himself.  The  authorities  however 
decide  that  it  must  be  found  as  a  fact,  which  it  is.  In 
this  case  it  is  found  as  a  fact;  and  I  am  glad  that  I  am 
relieved  firom  deciding  on  the  evidence  myself. 

Judgment  affirmed  (c). 

(a)  13  Com.  B.  166. 

(Jb)  See  BaiU^*9  Com,  3  E.  ^  B,  607. 

(c)  See  Jngram  t.  Banui,  HiL  T.  1857. 
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Daniel  Rowbotham  against  William  Wilson.  ^WAijr, 

^  ilfoy  30th. 

T^IRl^T  copnt:   that  plaintiff  was  interested  in  the  Action  for 

-*-  .  f,  t  1-111I  ii<      injurinff  the 

reversion  of  houses,  which  had  been  erected  for  pUintiff*8  re- 
more  than  twenty  years,  and  was  rightfully  entitled  to  rei^'^ng  the 
have  the  foundations  supported  by  the  subjacent  land  Jjjfl^vi,!^*'" 
and  minerals;  and  that  defendant  worked  the  subjacent  JJ|SS^^** 
mines  carelessly  and  without  leaving  sufficient  support  7^^^^  ^^^ 


for  the  houses,  which,  in  consequence,  cracked.    Second  thm  twenty 

yeert  old ; 

count :  that  plaintiff  was  interested  in  the  reversion  of  whereby  the 


land ;  and  that  the  defendant  negligently  worked  the  injured.  On 
mines  below  it  without  leaving  sufficient  support  for  jt^^ar^^ 
the  surface,  which  gave  way.  ^lli'Sfore 

Plea:  setting  out   the    effect  of  a  private  Act  (9  j^J^^^'qif* 
G.    3.  c.    101.  (flr)),   by  which    commissioners  were  r""*^'°JJ^ 
required  to  divide,  ascertain  and    allot  the  common  m>de  under  an 

Inclosare  Act : 

grounds  in  Bedtoorth  among  the  persons  who,  at  the  that  the  mrfaoe 

to  P.,  whose 
estate  plaintiff  had ;  and  the  minerals  to  H,^  whose  estate  defendant  had :  that  on  the  face 
of  the  award  it  was  stipulated  that  the  allottees  of  the  mines  should  hare  liberty  to  work  the 
mines,  and  the  allottees  of  the  surface  should  hsTO  no  claim  to  compensation  for  any  con- 
sequent sinking  of  the  surface.  P.  executed  the  award  as  a  deed.  H,  did  not  execute  it, 
but  accepted  Uie  allotment  under  it.  The  houses  were  afterwards  built.  By  defendant's 
mininff,  without  neffli^nce,  the  surface  unaroidably  sunk. 

Held,  that  it  sufficiently  appeared  that,  upon  the  severance  of  the  minerals  and  surface, 
the  owner  of  the  surface  took  it  as  a  separate  tenement  with  only  a  qualified  right  of  support : 
that  no  lurther  right  of  support  was  gained  by  the  erection  of  the  houses,  thoush  they  had 
stood  for  more  than  twenty  years ;  ud  that  the  subsequent  owners  of  the  surface  took  it 
with  only  the  onalified  right  of  support  originally  created :  and  that  therefore  the  plaintiff 
was  not  entitled  to  maintain  the  action. 


(a)  Private :  "  For  dividing  and  inclosing  the  common  fields,  common 
grounds,  and  commonable  lands,  in  the  parish  and  township  of  Bedwcrth  ^ 
in  the  county  of  Warwkk ;  and  for  regulating  certain  charity  estates  within 
the  said  parish'*. 

VOL.   VI.  2   Q  E«    &   B. 
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1866.  time  of  their  award,  should  be  interested  therein,  with  a 
RowBOTHAM  j"8^  regard  to  any  mines  or  delphs  of  coal,  lime  or  stone 
Wilson.  s^PPOsed  to  lie  under  the  same:  and  that,  before  the 
houses  in  the  first  count  mentioned  were  built,  in  1770, 
by  the  award  in  writing  of  the  commissioners,  the  lands 
in  question  were  allotted  to  Samuel  Pears  under  whom 
the  plaintiflp  claims,  and  the  mines  under  them  to  Henry 
Hawlett  under  whom  the  defendant  claims. 

The  plea  then  set  out  the  effect  of  the  award,  which 
was  also  executed  as  a  deed  by  the  ancestor  of  the 
plaintiff,  and  justified  under  it  To  this  plea  there  was 
a  demurrer. 

On  the  demurrer  coming  on  for  argument  in  last 
Hilary  Term  (18th  January),  at  the  suggestion  of  the 
Court,  it  was  agreed  that  a  special  case  should  be  stated. 
By  this  it  appeared  that  the  plaintiff  became  seised  of 
the  surface  of  the  land  in  the  declaration  mentioned, 
by  divers  mesne  conyeyances  firom  Samuel  Pears, 
to  whom  it  was  allotted  under  the  award  after  men- 
tioned. The  buildings  on  the  land  were  not  erected 
till  after  the  award,  but  were  more  than  twenty  years 
old  at  the  time  of  the  committing  the  grievances.  The 
defendant  worked  the  mines  which  were  those  allotted 
to  Henry  Hawlett  in  the  award.  The  surface  had  sunk 
because  of  the  removal  of  the  minerals  below.  They 
were  worked  skilfully ;  but  no  skill  could  prevent  such 
subsidence,  if  the  minerals  were  removed.  The  case 
then  stated  the  making  of  the  award  or  instrument  in 
writing,  by  the  commissioners,  under  stat  9  G.  3. 
c.  101.  It  bore  date  21st  June  1770,  and  was  under 
the  hands  and  seals  of  the  three  commissioners  under 
the  Act,  and  of  several  other  persons,  amongst  whom 
was  Samuel  Pears,  but  not  Henry  Hawlett.     By  it  the 
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commissioners  awarded  and  allotted  certain  lands   to       i856. 
Henry  Howlett :  and,  as  to  the  mines  on  the  estate  of  rqwbotham 
Henry  HawJeti^  previously  to  the  inclosare  thereof,  they      ^j^ioN 
allotted  to  Henry  HowUtt^  in  lieu  thereof,  all  the  mines 
and  minerals  under  certain  allotments  there  specified, 
including  those  under  the  allotment  to  Samuel  Pears. 
And  they  allotted  to  Samuel  Pears  certain  lands  (being 
the  locus  in  quo)  adjoining  to  the  allotment  to  Henry 
Hawlett.    And,  as  to  the  mines  on  the  estate  of  Samuel 
Pearsy  they  allotted  to  him  the  mines  under  certain  lands 
described,  which  they  adjudged  to  be  equal  in  value  to 
the  mines  he  was  previously  possessed  of,  without  being 
entitled  to  any  part  of  the  mines  under  his  own  allot- 
ment     The  instrument  then  contained  the  following 
recital  and  covenants. 

''  And  whereas,  in  order  to  preserve  the  convenience 
of  situation  of  the  allotments  to  the  several  proprietors 
interested  in  the  said  indosure  and  division,  it  hath 
been  found  necessary  in  some  cases  to  assign  the  mines 
under  the  whole  of  some  particular  allotments,  and  in 
other  cases  part  of  such  mines,  to  different  persons  than 
those  to  whom  the  allotments  of  the  surface  land  are 
awarded,  and  the  several  proprietors,  parties  to  this  our 
award,  are  the  only  persons  interested  in  the  disposal  of 
land  and  mines  under  such  circumstances,  which  said 
proprietors,  parties  hereto,  do,  by  their  sealing  and 
executing  these  presents,  testify  their  acceptance  of 
their  respective  allotments  in  manner  as  the  same  are 
allotted  to  them  as  aforesaid^  and  do,  for  themselves 
severally  and  respectively,  and  for  their  several  and 
respective  heirs,  executors,  administrators,  successors  and 
assigns,  utterly  disclaim,  release  and  disavow  all  right, 
title,  interest,  claim  and  demand  of,  in  or  to  any  of  the 
2  a  2 
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1856.        mines  under  their  several  allotments,  except  such  .or 
HowBOTHAx   such  part  thereof  only  as  are  hereinbefore  particularly 
Wilson,      mentioned  and  described  to  be  allotted  to  each  of  them: 
And  the  same  proprietors  do  hereby,  for  themselves, 
severally  and  respectively,  and  for  their  several  and 
respective    heirs,  executors,  administrators,  successors 
and  assigns,  covenant,  promise  and  agree  to  and  with 
each  other,  and   the    heirs,  executors,  administrators, 
successors   and    assigns  of   each  other,  that  the  •  said 
mines,  so  allotted  under  the  circumstances  aforesaid,  shall 
or  lawfully  may,  for  ever  after,  be  held  and  enjoyed  by 
the  respective  persons  to  whom  the  same  are  asfflgned, 
.  according  to  the  true  intent  and  meaning  of  this  award ; 
and  by  them  and  every  of  them  to  be  worked  and 
gotten  accordingly,  without  any  molestation,  denial  or 
interruption  of  any  other  person  or  persons  parties  to 
these  presents,  and  those  claiming  under  them  respect- 
ively, who,  for  the  time  being,  are  or  may  be  owner  or 
owners  of  the  surface  of  the  lands  under  which  such 
mines  are  situate,  and  without  being  subject  or  liable  to 
any  action  or  actions  for  damage  on  account  of  working 
and  getting  the  said  mines,  for  or  by  reason  that  the 
surface  of  the  lands  aforesaid  may  be  rendered  uneven, 
and  less  commodious  to  the  occupiers  thereof  by  sinking 
in   hollows,  or  being  otherwise  defaced   and    injured 
where  such  mines  shall  be  worked,  the  said  several 
proprietors,  parties  to  these  presents  and  interested  in 
the  disposal  of  lands  and  mines  under  the  circumstances 
aforesaid,   having  agreed  with  each   other  and  being 
willing  and  desirous  to  accept  their  respective  allotments 
in  their  several  situations  hereinbefore  declared,  subject 
to  any  inconvenience  or  incumbrance  which  may  arise 
from  the  cause  aforesaid;  so  nevertheless  as  that  nothing 


T. 

Wilson. 
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herein  contained  shall  extend  or  be  construed  to  extend  ]856. 
to  authorize  or  enable  any  of  the  parties  for  the  time  rowbotham 
being  entitled  to  the  said  mines  to  sink  pits  in  the 
allotments  under  which  the  same  are  situate,  for  the 
purpose  of  working  the  said  mines,  without  the  consent 
of  the  then  .owners  of  the  surface  of  the  same  allotments 
previously  obtained,  or  in  any  manner  to  dig  or  break 
the  said  surface  without  the  like  consent." 

If  the  Court  shall  be  of  opinion  that  the  defendant  is 
liable  for  the  injury  done  to  the  plaintiff's  land  and 
buildings  in  the  first  count  mentioned,  or  his  land  in 
the  second  count  mentioned,  the  verdict  is  to  be  entered 
for  the  plaintiff  for  300L  upon  one  or  both  counts 
accordingly:  subject  to  a  reference  to  Thomas  Hardy, 
of  Chilvers  Ccion,  in  the  county  of  JFartoick,  Builder,  as 
to  the  amount  of  damages  eventually  sustained  by  the 
plaintiff.  Should  the  opinion  of  the  Court  be  adverse 
to  the  plaintiff  on  both  or  either  of  the  above  points,  as 
to  both  counts  or  either  of  them,  the  verdict  is  to  be 
entered  for  the  defendant  upon  one  or  both  counts 
accordingly. 

Hi^es  Serjt  now  (a)  argued  for  the  plaintiff.  The 
plaintiff,  being  owner  of  the  sur&ce,  has  a  prim&  facie 
right  to  support  for  the  land  in  its  natural  state  ; 
Humphries  v.  Broaden  (ft).  Independently  of  that 
natural  right,  his  houses  have  stood  there  for  more  than 
twenty  years ;  and  he  has  therefore,  by  user,  acquired  a 
right  to  support  for  them.  The  defendant  sets  up  that 
the  natural  right  of  the  ovmer  of  the  soil  is  altered  by 

(a)  Before  Lord  CampUB  C.  J.,  Coleridge,  Erie  and  Crompton  Js. 
Crompton  J.  loft  the  Court  before  the  conclusion  of  the  argument. 
(^}  12  g.  B,  739.     See  Roberts  v.  ^aiVief ,  post,  p.  643. 
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1856.       ^^  instrument  of  1770;  either  by  its  operation  as  an 

RowBOTBAM  *^wd  under  the  Indosure  Act,  or  as  the  deed  of  Ptars^ 
Wilson.  "^^^^  ©State  the  plaintiff  has.  The  CommissionerB,  as 
such,  had  no  jurisdiction  to  regulate  the  mode  of 
mining;  if,  therefore,  this  deed  binds  the  plaintiff  it 
must  be  because  the  covenant  otPecara  runs  with  the 
land  so  as  to  bind  lus  assigns.  Covenants  made  by  the 
owners  that  the  land  shall  be  used  in  a  pardcular 
manner  may  often  be  enforced  in  equity  against  a 
purchaser  with  notice  of  the  covenant,  whether  it,  pro- 
perly speaking,  runs  with  the  land  or  not;  but  this 
equity  depends  entirely  upon  notice;  Smiths  note  (a)  to 
Speficer^s  Case  (i)«  There  is  nothing  to  shew  that  the 
plaintiff,  in  this  case,  had  notice  of  this  instrument 
when  he  purchased;  and,  as  the  instrument  is  ninety 
years  old,  and  the  ordinary  search  for  title  does  not 
extend  beyond  sixty  years,  the  Court  will  not  infer  that  he 
had  notice.  The  covenant  in  this  case  is  with  the  parties 
to  the  deed;  and  Hawleti,  whose  estate  the  defendant 
has,  was  not  a  party  to  the  deed  There  was  therefiue 
no  covenant,  even  with  him,  supposing  that  the  benefit 
of  such  a  covenant  would  run  with  his  estate  in  the 
mines.  Besides,  even  if  there  was  an  express  formal 
covenant  purporting  to  bind  JPears  and  his  assigns  to 
Hawhtt  and  his  assigns,  the  burthen  of  that  covenant 
would  not  run  with  the  land.  In  Keppett  v.  BaU^  (c) 
Lord  Brougham  C.  points  out  diat  the  power  of  the 
owner  of  land  to  annex  incidents  to  the  property  is 
and  ought  to  be  limited.  Mr.  Smith,  in  his  note  (a)  to 
Spencer^ 8  Case{b\  after  citing  all  the  cases  says:  ''Upon 
the  whole,  there  appears  to  be  no  authority  for  saying 

(a)  I  SmWi9  Lea.  Ca.  63.  (6)  5  Rep,  16  a. 

(c)  2  MyL  $•  K.  617. 
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that  the  Imrden  of  a  covenant  will  run  with  the  land        i856. 

in  any  case»  except  that  of  landlord  and  tenant;  whilst    rowbotham 

the  opinion  of  Lord  HoU  in  Brewster  v.  Kitehin  (a),      wilson. 

that  of  Lord  Brougham  in  Keppell  v.  Baiky  (b),  and  the 

reason  and  convenience  of  the  thing,  all  militate  the 

other  way."    [Lord  Campbell  C.  J.    Do  you  say  that 

the  owner  in  fee  of  land  can  in  no  way  grant  to  the 

owner  of  the  mines  below  it,  and  his  assigns,  the  right 

to  get  them,  at  all  times  thereafter,  without  making 

subsequent  compensation?    This  instrument  may  not 

be  effectual :  but  could  not  a  grant  to  that  effect  have 

been  in  some  way  made  binding  on  the  assigns  of 

the  land?]    It  would  seem  not.    In  HiUan  v.  Earl 

Granville  (c)  the  question  was  whether  a  custom  within 

a  manor  for  the  lord  to  take  the  minerals,  exactly 

as  the  defendant  here  claims  to  do,  was  valid.    The 

custom  would  be  valid  if  a  grant  creating  it  could  be 

valid ;  but  in  the  judgment  in  the  Queen's  Bench  it  is 

said:  '*  Assuredly  whatever  the  lord  can  reasonably  be 

supposed  to  have  reserved  out  of  his  grant  the  usage 

may  adequately  prove  that  he  did  reserve.     But  a 

claim  destructive  of  the  subject  matter  of  the  grant 

cannot  be  set  up  by  any  usage.    Even  if  the  grant 

could  be  produced  in  specie,  reserving  a  right  in  the 

lord  to  deprive  his  grantee  of  the  enjoyment  of  the 

thing  granted,  such  a  clause  must  be  rejected  as  repng- 

nant  and  absurd."    There  is  no  difference  in  principle 

between  a  reservation  by  the  owner  of  the  fee  granting 

away  the  surface,  which  is  the  case  supposed  in  HUtan 

V.  Earl  Orantrille  (c),  and  a  grant  by  the  owner  of  the 

surface  to  the  owner  of  the  mines.    But  the  question 

(a)  1  Ld.  Haym.  317.  322.  8.  C,  u  BrewiUr  v.  KidgUl,  12  Mod,  166. 
(6)  2  3fy/.  fi-  K.  617.  (c)  6  Q.  B.  701. 730. 
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1856.       does  not  arise  here  unless  it  can  be  shewn  that  the 

RowBOTHAM  burthen  of  this  covenant  runs  with  the  land,  and  the 

Wilson,      benefit  with  the  mines.     Even  then  an  easement  has 

been    acquired    by   the    twenty  years"  enjoyment    of 

support  for  the  houses. 

M.  Smithy  contriL  It  is  not  necessary  to  consider  the 
doctrine  as  to  covenants  running  with  the  land,  as  the 
defendant's  claim  does  not  depend  upon  that.  The 
defendant  claims  no  easement  in  the  plaintiff's  land;  it  is 
the  plaintiff  who  claims  an  easement  of  support  on  the 
defendant's  minerals.  It  is  admitted  by  the  defendant 
that,  prima  facie,  the  owner  of  the  upper  stratum  has  a 
right  to  support  upon  the  lower,  if  there  is  no  evidence 
of  title  to  qualify  their  rights;  Humphries  v.  Brogden{a). 
The  defendant  shews  here  that  those  under  whom  the 
plaintiff  claims  took  the  surface  with  a  qualified  right  of 
support  In  Smart  v.  Morton  (b)  it  is  said  in  the  judg- 
ment: <<  If  the  owner  of  a  house  were  to  convey  it  to 
another  by  deed  reserving  a  lower  story  to  himself, 
whatever  powers  he  reserved  for  the  enjoyment  of  this 
story,  unless  the  right  of  support  is  renounced  by  the 
grantee  of  the  superior  stories,  these  powers  must  be 
considered  as  only  meant  to  be  exercised  subject  to  this 
right  being  respected.''  Here  Pears  did  renounce  the 
right  to  support  It  is  by  no  means  clear  that  it  was 
beyond  the  powers  of  the  Commissioners  inclosing  the 
lands  to  allot  them  in  allotments  divided  horizontally 
instead  of,  as  is  usual,  vertically ;  but  that  need  not  be 
discussed,  as  Pears  accepted  the  allotment  on  the  terms 
mentioned  in  the  deed,  and  Howlett  accepted  the  mines 
on  the  same  terms.  It  is  true  that  Howlett  ^\A  not  execute 
(«)  U  Q.  B.  739.  (6)  b  E.^B,  30.  47. 
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the  deed ;  but  that  is  not  materiaL    Pears^  accepting  the       ]  856. 

surface  under  such  a  conveyance^  took  it  without  the  rowbotham 

easement  of  support.     Could  he  have  sued  Howktt  for     ^i^^j,^ 

taking  the  minerals?    If  he  could  not,  it  must  have 

been  because  the  easement  of  support  was  never  created. 

If  what  is  said  in  HiUan  v.  Earl  Granvilk  (a)  merely 

means  that  the  custom  was  unreasonable,  in  the  sense 

that  it  was  not  one  to  be  presumed,  it  does  not  touch 

the  present  question.     If  it  means  that  a  grant  of  this 

sort,  expressly  made  in  consideration  of  getting  a  larger 

allotment,  is  illegal,  the  remark  was  made  obiter  merely  in 

that  case,  and  surely  cannot  be  supported.     As  to  the 

houses,  if  there  was  no  right  of  support  for  the  surface 

in  its  natural  state,  it  is  difficult  to  see  how  one  could 

be  gained  by  loading  it  with  houses. 

Hayes  Seijt.  was  heard  in  reply. 

Cur.  adv.  vuU, 

Lord  Campbell  C.  J.,  on  a  subsequent  day  (June  7), 
delivered  judgment. 

In  this  case,  which  was  very  ably  argued  on  both 
sides,  we  think  that  the  defendant  is  entitled  to  our 
judgment 

We  adhere  to  the  doctrine  laid  down  by  this  Court 
in  Humphries  v.  Broaden  (A),  that,  where  the  surface  of 
land  and  the  minerals  under  it  are  held  as  sep^iate 
tenements  by  different^ owners,  of  common  right  the 
owner  of  the  surface  isjsntitled  to  support  born  the 
subjacent  strata,  without  reference  to  the  nature  of  the 

(a)  5  g.  B.  730.  (6)  12  Q.  B.  739. 
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1856.  strata,  or  the  difficulty  of  propping  up  the  surface. 
RowBOTBAM  Bnt  we  there  expressly  guarded  ourselves  against  the 
Wilson,  supposition  that  we  intended  *<to  lay  down  any  rule 
applicable  to  a  case  where  the  prini&  facie  rights  and 
liabilities  of  the  owner  of  the  surface  of  the  land  and 
of  the  subjacent  strata  are  varied  by  the  production  of 
title  deeds  or  by  other  evidence  (a)."  In  the  present 
case  we  are  of  opinion  that  there  is  evidence  to  shew 
that,  upon  the  severance  of  the  surface  and  the  minerals, 
the  owner  of  the  surfiure  took  it  as  a  separate  tenement, 
without  that  continuing  and  unqualified  right  to  support 
firom  the  subjacent  strata  to  which  die  owner  of  the 
surface  would  be  primA  facie  entitled.  He  had  an  ease- 
ment for  the  support  of  the  surfisuse ;  but  it  was  of  a 
qualified  character.  There  was  a  servitude  imposed 
upon  the  owner  of  the  minerals;  but  this  servitude 
likewise  was  of  a  qualified  character.  Both  easement 
and  servitude  were  subject  to  the  right  of  the  owner 
of  the  minerals  to  work  and  get  them  in  a  carefiil 
manner,  although  the  surfiu:e  might  thereby  be  injured. 
The  owner  of  the  surface  had  it  conveyed  to  him  with 
this  qualified  easement  only;  and  with  this  qualified 
easement  he  was  contented  to  accept  it.  Notwith- 
standing some  expressions  of  Lord  Denman  C.  J.  in 
EBUon  V.  Earl  Granville  (&),  we  are  of  opinion  that 
upon  the  severance  of  the  surface  and  the  minerals  into 
separate  tenements,  to  be  held  by  different  owners^  such 
an  arrangement  might  effectually  be  made  as  to  the 
right  of  support  to  the  surface  fix>m  the  minerals. 
There  is  here  nothing  in  derogation  of  the  grant  of  the 

(a;  12  Q.  B.  757.  (6)  5  Q.  B,  701. 
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surftce.  The  grantee  of  the  sar&ce  may  still  hold  in  1856. 
fee  simple  with  all  the  rights  and  incidents  belonging  Rowbotham 
to  that  estate.  He  would  not  have  the  perfect  easement  Wilbon. 
of  support  from  the  minerals:  but  this  (as  must  be 
supposed  for  valuable  consideration)  he  has  been  con- 
tented to  waive;  and  he  takes  his  tenement  with  an 
easement  of  support  of  a  qualified  character.  No  deceit 
is  practised  upon  him ;  and  no  attempt  is  made  to  create 
an  estate  in  law  without  the  usual  incidents  belonging 
to  that  estate.  Therefore  no  rule  of  law  is  violated. 
In  HiUon  v.  Earl  GronoilU  (a),  as  well  as  in  Harris  v. 
Bjfding  (i)  and  in  Smart  v.  Morton  (c),  it  is  taken  for 
granted  that  such  an  arrangement  would  be  valid,  the 
owner  of  the  minerals  making  compensation  toties 
quoties  to  the  owner  of  the  surface  for  the  damage 
done  to  the  surface  in  working  the  minerals;  but 
surely  it  can  make  no  diflerence  whether  the  owner  of 
the  surface  is  to  be  indemnified  by  subsequent  pay- 
ments, or  by  an  advantage  conferred  upon  him  in 
respect  of  price  which  he  pays,  or  by  the  extended 
area  which  he  obtains,  in  consideration  of  the  loss  or 
inconvenience  to  which  he  may  afterwards  be  subject 
from  the  subsidence  of  the  surfiM^  by  the  working  of 
the  minerals. 

On  these  principles,  Pears,  the  original  allottee  of 
the  land  in  question,  acquired  hb  tenement  with  only 
the  qualified  right  of  support  fix>m  the  minerals ;  and  he 
could  have  maintained  no  action  against  Howlett,  the 
allottee  of  the  minerals,  for  working  them  in  a  careful 
manner.     Great  stress  was  laid  by  my  brother  Hayes 

(a)  5Q.  B.  701.  (6)  5  AT.  ^  IT.  60. 

(e)  &E.^B.  30. 
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1856.  upon  the  circumstance  that  Hawlett  never  executed  the 
RowBOTHAM  award:  but  we  do  not  consider  this  circumstance 
Wilson.  material:  for  the  covenant  o{ Fears  does  not  appear  to 
us  to  operate  in  the  manner  of  a  covenant  running  with 
the  land  Looking  to  the  whole  award,  the  covenants 
contained  in  it,  and  the  Act  of  parliament  under  which 
it  was  made,  we  think  that  Fears  never  had  in  him  the 
easement  for  which  the  plaintiff  contends;  and,  on  the 
contrary,  that  the  minerals  vested  in  Howkit,  with  the 
right  of  working  them  contended  for  bj  the  defendant, 
the  servitude  attached  to  his  tenement  being  onlj  such 
support  to  the  surface  as  was  consistent  with  working 
the  minerals  in  a  careful  manner.  There  can  be  no 
doubt  that  a  larger  portion  of  the  surface  of  the  lands 
to  be  inclosed  was  allotted  to  Fears  by  reason  of  the 
subjacent  minerals  being  allotted  to  another,  with  the 
right  t($  work  them  without  making  compensation  to 
the  owner  of  the  surface ;  and  a  smaller  portion  of  the 
minerals  would  be  allotted  to  Hmolett  in  respect  of  the 
unlimited  right  of  working  them  which  was  conferred 
upon  him. 

If  Pears  had  not  the  unqualified  easement  now  con- 
tended for,  we  are  of  opinion  that  it  has  not  been 
acquired  by  any  subsequent  owner  of  the  surface*  No 
subsequent  deeds  are  in  evidence  to  vary  the  rights  of 
the  parties ;  and  the  occupation  and  enjoyment  of  the 
surface  and  of  the  minerals  has  been  perfectly  con- 
sistent with  the  easement  of  support  being  of  the 
qualified  character  which  we  have  supposed,  leaving 
the  owner  of  the  minerals  at  liberty  to  work  them  in 
the  manner  intended  by  the  award,  to  which  the  owner 
of  the  surface  was  an  executing  party. 
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My  brother  HayeSt  contending  less  strenuously  for  a  1866. 
right  of  support  to  the  land,  urged  that,  at  all  events,  a  iio,^botham 
right  to  support  had  been  acquured  for  the  houses  which  ^,^8on 
had  been  erected  upon  the  land,  and  which  had  stood 
upon  it  for  more  than  twenty  years  before  the  subsidence 
complained  o£  It  would  be  strange  if  the  owner  of  the 
minerals,  who  might  work  them,  although  the  surface 
in  its  natural  state  might  be  injured  by  subsidence, 
could  be  prevented  from  doing  so  by  the  owner  of  the 
surface  erecting  upon  it  houses  which  he  (the  owner  of 
the  minerals)  could  in  no  way  disturb.  But  we  are 
clearly  of  opinion  that  in  this  case  there  is  no  evidence 
from  which  a  lost  grant  from  the  owner  of  the  minerals 
to  the  owner  of  the  surface  can  be  lawfully  presumed, 
and  that  there  is  no  evidence  of  enjoyment  as  of  right 
from  which  the  easement  can  be  claimed  under  Lord 
TenterdetC}^  Act  (a). 

For  these  reasons  we  think  that  the  plaintiff  has  not 
in  him  the  easement  which  is  the  foundation  of  the 
present  action:  and  we  give  judgment  for  the  defendant 

Judgment  for  the  defendant. 

(o)  2&3   >r.4.c.7I. 
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[1855].      aU  moneys,  rents  and  effects  paid  and  accounted  for 
^^^        by   them  to  my  said  daughter."    The   testator  then 

WAnoN  bequeathed  I^;acie8  to  several  persons  '*  to  be  paid  at 
the  end  of  twelve  calendar  months  next  after  my 
decease.  And,  as  to  all  the  rest,  residue  and  remainder 
of  my  personal  estate  and  effects,  whatsoever  and 
wheresoever,  I  give  and  bequeath  the  same  to  the  said 
Gawin  Pickering  and  Robert  SheUan,  in  trust  to  sell  and 
dispose  of  the  same,  and  the  moneys  to  arise  by  such 
sale  and  disposition  thereof  to  be  by  them  paid  and 
applied  in  and  towards  the  payment  of  the  several 
legacies  above  mentioned,  and  of  all  my  just  debts,  so 
far  as  the  same  will  extend :  and  it  is  my  will,  and  I  do 
hereby  order  and  direct,  that  the  surplus  of  the  rents 
and  profits  of  my  real  estates  by  me  hereinabove  devised, 
over  and  above  what  shall  be  laid  out  and  expended  by 
my  said  trustees  in  the  maintenance  and  education  of 
my  said  daughter  during  her  minori^,  shall  in  like 
manner  be  paid  and  applied  by  the  said  trustees,  during 
her  minority,  in  and  towards  further  payment  of  the 
said  several  legacies  above  mentioned  and  of  my  just 
debts:  and,  in  case  the  provisions  by  me  above  made  for 
payment  of  the  said  several  legacies  above  mentioned, 
and  of  all  my  debts,  be  insufficient  for  that  purpose,  then 
and  in  such  case,  and  in  order  to  supply  the  deficiency, 
I  do  hereby  charge  all  and  singular  the  said  lands,  tene- 
ments and  hereditaments  at  Hartoft  aforesaid  with  and 
to  the  payment  of  such  deficiency :  And  I  do  hereby 
make,  ordain,  constitute  and  appoint  the  said  Gawin 
Pickering  and  Robert  Skelton  joint  executons  of  this  my 
will,  in  trust  for  my  said  daughter  EKzabeth  ffilkes; 
and  I  likewise  nominate  them,  the  said  Gawin  Pickering 
and  Robert  Skelton,  to  be  tutors  and  guardians  of  my  said 


▼. 
Watson. 
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danghter  during  her  minority.  And,  lastly,  my  will  and  [1855.] 
mind  further  is,  and  I  do  hereby  expressly  declare,  that  ^^^ 
my  said  trustees  or  either  of  them,  their  or  either  of 
their  heirs,  executors  or  administrators,  shall  not  be 
charged  or  chargeable  with  or  accountable  for  more  of 
the  aforesaid  moneys  and  estate  than  he  or  they  shall 
actually  receive,  or  shall  come  to  his  or  their  respective 
hands,  by  virtue  of  this  my  will,  nor  with  or  for  any  loss 
which  shall  happen  of  the  said  moneys  and  estates  by 
me  given  to  them,  or  any  part  thereof,  so  as  such  loss 
happen  without  their  wilful  neglect  or  default,  nor  the 
one  of  them  for  the  other  of  them,  or  for  the  acts,  deeds, 
receipts,  defaults  or  disbursements  the  one  of  the  other ; 
and  also  that  it  shall  and  may  be  lawful  for  them,  my 
said  trustees,  and  each  of  them,  their  and  each  of  their 
heirs,  executors  and  administrators,  in  the  first  place,  by 
and  out  of  the  same  premises  hereby  devised  to  them 
respectively,  to  deduct  and  reimburse  him  and  themselves 
respectively  all  such  loss,  costs,  charges  and  expences 
as  he  or  they  or  any  of  them  shall  pay,  sustain,  expend 
or  be  put  unto  for  or  by  reason  of  the  performance  of 
this  my  will,  or  the  trusts  hereby  in  them  reposed,  or 
the  management  and  execution  thereof  respectively, 
or  any  other  thing  in  anywise  relating  thereto.  In 
witness**  &c. 

The  testator  died,  without  having  revoked  his  will, 
while  the  daughter  was  a  minor  and  unmarried.  She 
came  of  age  on  15th  April,  1802,  and  afterwards  married 
Isaac  Poad,  and  had  issue  by  him,  of  whom  the  eldest 
was  the  plaintiff. 

On  12th  April,  1802,  by  indenture  of  mortgage  of 
that  date,  reciting,  among  other  things,  that  Elizabeth 
ffilkes  would  attain  her  majority  on  the  15th  April  then 

VOL.    TL  2    R  B.   &   B, 


Watson, 


610  [trinity  term. 

[1855.]  i^^^^9  And  that  the  trustees,  having  discharged  the  trusts 
PoAD  ^^  ^^®  ^^'^  ^^  ^®''  l^ehalf,  had  found  a  debt  or  deficiency 
in  their  executorship  and  trust  accounts  of  3001^  the 
said  trustees,  in  consideration  of  3002.  lent  to  them  by 
one  John  Picherinff,  demised  to  the  said  John  Pickering 
the  premises  at  Hartoft  for  the  term  of  one  thousand 
years,  to  secure  the  repayment  of  the  said  sum 
of  300/. 

On  13th  June^  1803,  by  a  memorandum  of  that  date 
indorsed  on  the  mortgage  deed,  the  said  John  Pickering 
acknowledged  the  receipt  of  the  said  sum  of  300JL  and 
interest  from  the  said  Iscuic  Pood,  and  thereby  promised 
to  execute  an  assignment  or  release  of  the  said  mortgage 
to  the  said  liocu:  Poad,  or  to  whom  he  might  appoint,  at 
his  request. 

The  case  then  stated  that,  by  indentures  of  lease  and 
release  dated  respectively  30th  and  31st  July  1802, 
Isaac  Poady  and  Elizabeth  his  wife,  conveyed  the  pre- 
mises to  one  Itobinson,  that  he  might  be  tenant  to  the 
praecipe,  to  a  recovery  to  enure  to  such  uses  as  Poad 
and  Elizabeth  his  wife  should  jointly  appoint;  and,  in 
default  of  appointment,  to  the  use  of  Poad  for  life, 
remainder  to  Elizabeth  for  life,  remainder  to  the  children 
of  the  marriage  as  Poad  and  Elizabeth  should  jointly 
appoint ;  and  in  default  of  appointment  to  the  children 
as  tenants  in  common ;  in  default  of  such  issue  to  such 
uses  as  Elizabeth  might,  by  will,  appoint,  with  the  ulti- 
mate remainder  to  her  in  fee.  A  recovery  was  suffered 
accordingly.  Isaac  Poad  died  in  1813.  Elizabeth,  his 
wife,  the  testa tor*s  daughter,  survived  him,  and  in  1815 
married  Jeremiah  Wilkes.  On  13th  October^  1841, 
Jeremiah  Wilkes  and  Elizabeth,  his  wife,  executed  a  dis« 
entailing  deed,  under  stat.  3  &  4  fT.  4.  c.  74.,  purporting 
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to  convey  the   property  in  question   to  such   uses  as      [1856.] 
Elizabeth  should  by  deed  or  will  appoint.  Vom^ 

The  said  term  of  one  thousand  years  was  never  as-  ^^Jg^^ 
signed  or  in  any  manner  dealt  with  till  1842.  On  31st 
January  1842,  by  an  indenture  made  between  Jeremiah 
Wilkes  and  Elizabethy  his  wife,  of  the  first  part,  the  said 
John  Pickering  of  the  second  part,  the  said  Rev.  Robert 
Skelton  of  the  third  part,  Thomas  Hudson  of  the  fifth 
part,  and  Bobert  Kitching  of  the  sixth  part,  duly  executed 
by  all  the  parties  except  Skelton;  after  reciting  the 
mortgage  of  12th  April  1802,  and  that,  though  the  money 
had  been  long  since  fully  paid  by  Jeremiah  Wilkes  (a) 
to  Pickering^  no  surrender  or  assignment  had  been  made, 
Pickering^  at  the  request  of  Jeremiah  Wilkes  and  EUz^ 
abeth,  his  wife,  assigned  the  term  to  Kitching,  as  a  mort- 
gage security  for  1200Z.  lent  to  Jeremiah  Wilkes  and 
Elizabeth,  his  wife,  by  Hudson,  and,  subject  thereto,  in 
trust  to  attend  the  inheritance. 

The  title  to  this  mortgage,  after  certain  mesne  con- 
veyances, became  vested  in  the  defendants,  Martha 
Rooke  and  Thomas  Morley  Rooke.  The  term  also,  after 
certain  mesne  assignments,  the  first  of  which  was  in 
1842  also,  was  assigned  to  a  trustee  for  the  same  de- 
fendants. The  mortgage  money  not  having  been  paid, 
the  same  defendants,  as  mortgagees,  in  1846,  entered 
into  possession. 

Jeremiah  Wilkes  died  in  1847.  Elizabeth,  the  daughter 
of  the  testator,  and  widow  successively  of  Poad  and 
Wilkes,  died  in  1854. 

The  plaintiff  contended  that,  upon  the  death  of  his 
mother,  Elizabeth,  he  was  entitled  to  enter  into  posses- 
sion, and  receive  the  rents  and  profits  of  the  property 

(a)  Sic. 

2  R  2 
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[1855.]  situate  at  Hartoft^  he  being  the  eldest  son  and  heir  at 
^^^  law  of  the  said  Elizabeth  Wilkes;  or,  if  not  entitled  to 
Watbon.  ^^^  whole,  then  to  the  two  fifth  parts  thereof,  namely, 
one  fifth  as  one  of  the  five  children  of  the  said  EUzabeth 
by  her  first  marriage,  and  another  fifth  as  heir  at  law 
of  his  brother  Isaac  Poad,  who  died  intestate,  and 
without  issue,  in  1847. 

The  defendants  contended  that  the  plaintiff  was  not 
so  entitled  «to  enter,  because  the  legal  estate  in  the 
premises  was  vested  in  the  trustees  appointed  by  the 
will  of  Bobert  JVUkeSj  or,  if  not  in  them,  in  the  trustee 
of  the  term  of  one  thousand  years. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  the  plaintiff  was  entitled  to  recover  the  pro- 
perty at  Hartoft  devised  by  the  will  of  the  said  Robert 
mikes. 

The  case  was  now  argued  (a),  in  the  Queen's  Bench. 

F.  Bailey^  for  the  plaintiff.  The  question  turns  upon 
the  construction  of  the  will  of  the  testator.  The  devise 
is  to  trustees  and  their  heirs,  to  hold  to  them  and  their 
heirs,  *'In  tnist  nevertheless  and  for  the  only  proper 
use  and  behoof,''  and  then  follow  devises.  If  there  were 
no  more,  the  effect  of  the  Statute  of  Uses  would  be  to 
execute  the  uses,  and  all  the  subsequently  devised 
estates  would  be  legal  estates,  the  trustees  having  been 
mere  devisees  to  uses.  But,  if  there  are,  in  a  will,  trusts 
to  be  performed  which  require  that  the  trustees  should 
have  a  legal  estate,  the  use  is  so  far  not  executed,  but 
so  far  only.      In  fFatson  v.  Pearson  (i)  Parke  B.,  in 

(a)  Before  Lord  Campbett  C.  J.,  Coleridpe,  Erie  and  Crompion  Jt. 
Crompton  J.  left  the  Coart  before  the  conclusion  of  the  argument. 
(6)  2  Exch.SQ], 
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delivering  judgment,  states  the  rule  thus :  "  It  is  certainly  [1855.] 
true,  that  where  the  purposes  of  the  trust  on  which  an  p^^  " 
estate  is  devised  to  trustees  are  such  as  not  to  require  ^^ij^^^^^ 
a  fee  in  them ;  as  for  instance  where  the  trust  is  to  pay 
annuities,  or  to  pay  over  rents  and  profits  to  a  party  for 
life,  there,  if,  subject  to  the  specified  trusts,  the  estate  is 
given  over,  the  parties  taking  under  such  devise  over 
have  been  held  to  take  legal  estates:  the  estate  given  to 
the  trustees  (even  when  given  with  words  of  inheritance) 
having  been  in  such  cases  taken  to  have  been  meant 
to  be  co-extensive  only  with  the  trust  to  be  performed. 
This  rule  of  construction  has  probably  created  much 
more  diflficulty  than  it  has  obviated.  It  is  however  too 
well  settled  to  be  now  called  in  question.'*  The  will,  in  the 
present  case,  provides  that,  in  case  the  testator's  daughter 
marry,  her  husband  shall  not  have  any  power  over  the 
estates ;  that  is  sufficient  to  shew  that  the  legal  estate 
must  be  in  the  trustees  and  their  heirs  during  her  life ; 
and  therefore  they  took  the  legal  fee ;  but  on  her  death 
the  devise  to  the  use  of  the  heirs  of  her  body  would  be 
executed  by  way  of  executory  devise ;  Lady  Janet  v.  Lard 
Say  and  Seal  (a).  Doe  dem.  Compere  v.  Hicks  (£),  Harton 
V.  Harton  (c).  Doe  dem.  Mueller  v.  Claridge  (d},  Then,  • 
Elizabeth  being  no  more  than  equitable  tenant  for  life, 
the  recovery  and  the  disentailing  deed  were  both  in- 
operative to  bar  the  legal  estate  tail ;  Silvester  dem.  Law 
V.  fVilson  (e) ;  and  the  plaintiff  is  entitled  to  the  whole. 
It  will  be  said  that  there  are  other  trusts  remaining  to 
be  executed  after  EUzabeth^s  death :  but  there  are  none 
requiring  that  the  legal  estate  should  continue  in  the 

(a)  8  Fin.  Abr.  262.  Devise  (C.  b)  19.  S.  C,  3  Br.  P.  C  1 13  (2d  ed.). 
(6)  7  r.  n.  433.  (e>  1  T.  H.  662. 

(d)  6  Gm.  ^.  641.  (•)  2  T.  R.  444. 
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[1865.]      trustees.    The  chaiige  of  debts  upon  the  land  has  not  that 
Pq^o        effect;  Kenrick  v.  Lord  W.  BeaucUrk  (a),  Warier  v.  Hutch" 

Watson.  ^^^<^  (*)•  The  latter  case  was,  it  is  true,  remarked  upon 
in  Doe  dem.  Cadogan  v.  Ewart  (c).  The  other  side  may 
probably  rely  upon  Doe  dem.  Davies  v.  Dames  (d);  but 
there  was,  in  that  case,  an  express  power  to  mortgage ; 
a  charge  of  debts  gives  no  such  power ;  Doe  dem,  Jones 
V.  Hughes  (e).  Barker  v.  Greenwood  {g)  turned  upon  the 
form  of  the  expression  "iw^"  rents;  a  word  which  shewed 
that  the  trustees  were,  in  the  first  instance,  to  receive 
the  rents.  At  most,  the  trustees,  in  thb  case,  would 
only  require  the  fee  till  the  legacies  and  debts  were 
paid;  and  a  year  would  be  enough.  The  charge  of 
debts  does  not  enlarge  the  estate  previously  given ;  East 
V.  Twyford  (A).  Supposing  that  the  legal  life  estate 
was  executed  in  EUzabethy  the  recovery  was  good,  and 
the  plaintiffs'  claim  would  be  confined  to  two  fifths  of 
the  premises. 

It  will  be  said  that,  at  all  events,  the  term  of  1802  is 
outstanding,  and  that,  therefore,  the  plaintiff  must  fail. 
But,  supposing  that  the  term  was  well  created  originally, 
and  that  it  would  last  after  the  decease  of  Elizabeth, 
•  both  of  which  are  doubtful  points,  it  became,  in  1803,  a 
satisfied  term.  The  mortgagees  of  1842  were  purchasers 
with  notice  of  the  will,  and  consequently  of  the  defect 
in  the  title,  and  cannot  therefore  use  the  term;  Jfil-^ 
loughby  v.  Willoughby  (t).  A  Court  of  equity  would, 
under  these  circumstances,  have  restrained  them  firom 
setting  up  the  term  against  the  plaintiff;  and  therefore 

(a)  3  ^.  ^  p.  175.  (6)  \  B.^a  721. 

(c)  1  A.^E.  636.  669.  {d)  1  Q.  B.  430. 

(e)  6  Bxch.  223.  (y)  A  M,^W.  421. 

(h)  A  H.  L.  Ca,  617.  (i)  1  T.  R.  763. 
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it  ceased   under  stat.  8  &  9  VicL  c.  112.;    Coitrell  v.      [1855.] 
Huffhes  (a).  ^^^7— 


J.  Gray^  contr^  If  the  constniction  of  the  will  is  that 
there  was  an  equitable  life  estate  in  EUzahethy  and  a 
legal  estate  tail  in  the  heir  of  her  body,  the  defendants 
probablj  cannot  use  the  term,  for  the  reason  suggested, 
as  those,  under  whom  they  claim,  had  notice  of  the 
will.  But,  if  the  estate  for  life  and  the  devise  to  the 
heir  were  either  both  legal  or  both  equitable,  so  that 
Elizabeth  was  tenant  in  tail,  the  defect  in  the  title  would 
depend,  not  upon  the  will  of  which  the  purchasers  had 
notice,  but  upon  the  recovery  of  which  they  had  not 
notice;  and  the  term  protects  them  against  the  plaintiff's 
claim  as  to  two  fifths.  But,  if  the  true  construction  of 
the  will  is  that  the  legal  estate  in  fee  is  still  in  the 
trustees,  the  plaintiff  must  fail  altogether.  In  Doe 
dem.  Davies  v.  Davies  {b)  Pattesan  J.  says :  '*  Doe  dem. 
Shelley  v.  EdKn  (c)  and  Doe  dem.  Cadogan  v.  Ewart  (d) 
lay  down  what  the  Court  has,  after  much  consideration, 
determined  on  review  of  the  previous  cases.  If  the 
devise  be  for  purposes  which  are  to  last  only  for  a 
certain  time,  the  use  of  the  word  *  heins'  will  not  give 
a  fee;  the  devise  will  be  cut  down  to  the  time  necessary 
for  the  purposes.  But,  if  a  fee  be  given  in  terms,  with 
trusts  which  by  their  nature  extend  over  an  indefinite 
time,  it  is  not  so:  if  no  particular  time  can  be  fixed  at 
which  the  trusts  shall  end,  the  estate  cannot  be  cut 
down."  No  subsequent  case  conflicts  with  that  rule. 
Here  the  trustees  are  to  pay  the  legacies  twelve  months 
after  the  testator's  death :  and  they  are,  if  the  personal 

(a)  15  Com,  B.  532.  {,h)  1  Q.  B.  430.  438. 

(e)  4A.^E.  582.  (d)  1  A,  ^  E.  636. 


Watson. 
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[1855.]  estate  falls  short,  to  pay  them  out  of  the  real  estate. 
PoAD        That  shews  that  their  estate  was  to  last  at  least  for  a 

Watson.  J^*^*  though  Elizabeth  might  have  died  the  day  after 
the  testator.  It  is  true  that  a  charge  of  debts  gives  no 
estate  to  the  executor;  Doe  dem.  Jones  v.  Hughes  {a)  \ 
but,  when  in  the  same  will  there  is  a  devise  to  the 
executors  in  fee,  the  charge  of  debts  shews  that  they  are 
to  keep  the  legal  estate ;  Ball  v.  Harris  (&).  It  seems 
necessary  therefore  to  rely  upon  the  outstanding  term. 

Bayley^  in  reply.  In  Blagrave  v.  Blagrave  (c)  Parke  B. 
adopts  the  rule  as  laid  down  in  fFatson  v.  Pearson  {d). 
These  cases  are  subsequent  in  date  to  Doe  dem.  Davies 
V,  Davies  (p), 

Lord  Campbell  C.  J.  It  is  clear  that,  if  under  this 
will  the  trustees  took  the  legal  fee  simple,  the  plaintiff 
cannot  maintain  the  action.  It  seems  to  me  that, 
whether  we  adopt  th6  rule  in  the  terms  used  in  Doe  denu 
Davies  v.  Dames  (e),  or  in  those  used  in  Watson  v.  Pear- 
son  {d\  the  fee  is  in  the  trustees.  The  way  in  which 
the  rule  is  laid  down  in  Doe  denu  Dairies  v.  Davies  {e) 
seems  to  me  to  furnish  a  very  sensible  rule  of  construc- 
tion, to  which  I  should  adhere,  because  it  seems  to  me 
to  be  founded  on  principle,  and  calculated  to  produce 
certainty ;  the  great  object  of  all  rules  of  construction. 
It  is  in  effect  that,  where  there  is  a  devise  to  trustees 
and  their  heirs,  we  should  give  full  effect  to  that  limita- 
tion, unless  there  is  something  to  shew  an  intention  to 
cut  down  the  fee  simple  to  a  smaller  interest.    In  the 

(a)  6  Exch.  223.  (6)  4  Afy/.  ^  C.  264. 

(c)  4  Exch.  550.  (d)  2  Eieh,  581. 

(e)    1  Q.  B.  430. 
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present  case  there  is  a  devise  to  trustees  and  their  heirs      [l85o.] 
upon  trusts,  some  of  which  will  not  certainly  arise  during        pqad 
the  life  of  EUzaheth;  and  therefore  the  estate  of  the     Watsok. 
trustees  cannot  be  cut  down  to  an  estate  for  her  life 
onlj.     If  it  is  cut  down  to  any  thing  else,  what  can  it 
be?    It  was  suggested  it  might  be  for  twelve  months 
after  the  death  of  the  testator  so  as  to  allow  the  payment 
of  the  legacies ;  but  an  estate  in  fee  for  a  year  would 
be  rather  a  novelty.     If,  instead  of  adopting  the  rule 
in  these  terms,  we  take  it  in  the  terms  used  in  the 
Exchequer,  and  ask  whether  the  purposes  ''are  such  as 
not  to  require  a  fee,^'  the  question  is  the  same.     What 
smaller  estate  would  answer  these  purposes?     There- 
fore, taking  either  enunciation  of  the  rule,  the  plaintiff 
has  not  the  legal  estate. 

CoLEBEDOE  J.  The  only  material  question  is,  whether 
the  trustees,  under  this  will,  took  a  legal  fee;  for  if  they 
did  the  plaintiff  fails.  I  do  not  see  any  very  material 
difference  between  the  rule  of  construction  as  enunciated 
in  the  Exchequer  and  as  enunciated  in  this  Court. 
The  paramount  rule  is  to  look  to  the  intention  as  ap- 
pearing on  the  whole  will.  But  there  are  secondary 
rules,  one  of  which  is  that  the  words  of  devise  to  trus- 
tees and  their  heirs  are  to  have  their  natural  effect  to 
give  a  fee  simple,  unless  something  shews  that  it  is  cut 
down  to  an  estate  terminating  at  some  time  ascertained 
at  the  time  of  the  testators*  death.  If  no  precise  period 
for  the  termination  can  be  shewn,  it  remains  an  estate 
in  fee. 

Erle  J.  There  are  words  clearly  meaning  that  the 
testator  gave  the  trustees  a  fee  simple ;  but,  if  a  less  estate 
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would  certainly  enable  the  trustees  to  ful61  all  the  trusu, 
the  fee  simple  would  be  cut  down  to  that  estate.  I  ex- 
amine this  will ;  and  I  find  several  trusts  which  may  go 
beyond  the  life  of  Elizabeth  ;  and  consequently  no  certain 
estate  less  than  a  fee  simple  will  do. 

Judgment  for  defendant. 


Monday, 
June  2d. 
1856. 


IN  THE  EXCHEQUER  CHAMBER. 


'ORROR  was  alleged  by  the  plaintiff,  in  the  above 
judgment,  in   the    Exchequer  Chamber.      The 


defendant  denied  the  allegation. 
The  case  was  now  argued. 


J,  Budally  for  the  plaintiff.  First,  the  term,  even  if 
it  was  one  which  the  trustees  had  the  power  to  create, 
ceased  upon  the  death  of  the  testator's  daughter,  that 
being  the  limit  of  their  estate.  The  effect  of  the  devise 
is  to  give  them  the  legal  estate  during  the  life  of  the 
daughter  only,  she  having  the  equitable  estate,  with 
contingent  remainder  in  fee  to  the  heirs  of  her  body, 
who  take  as  purchasers  under  the  will ;  Lord  Say  and 
Seal  V.  Janes  (a),  Shapland  v.  Smith  (b).  Such  an  estate 
in  the  trustees  is  sufficient  to  enable  them  to  carry  into 
effect  the  trusts  of  the  will;  and  therefore,  unless  the 
presumption  be  inconsistent  with  the  obvious  intention 
of  the  testator,  it  must  be  presumed  that  they  take  no 
larger  estate ;   fFard  v.  Burbury  (c),  Achland  v.  Pring  (d), 

(a)  3  Bro.  P.  C.  1 13.  (2d  ed.).  S.  C.  8  Fin.  Ab.  262,  Deviu  (C.  b)  19. 
(6)  1  Bro,  C.  a  74.  (e)  18  Beav.  190. 

id)  2  M.^G,  937. 
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Doe  dem.  White  v.  Simpson  (a),  Hawker  v.  Hawker  (J).  1856. 
[Jervis  C.  J.  Those  last  two  cases,  I  think,  are  no  pq^„ 
longer  considered  as  law.]  Doe  dem.  White  v.  Simpson  (a)  ^^^son. 
may  perhaps  be  considered  to  have  been  shaken  by  Doe 
dem.  Tomkyns  v.  WtUan  (c) ;  but  it  has  never  been  ex- 
pressly overruled ;  and  in  Ackland  v.  Pring  (d)  it  is 
mentioned  by  the  Court  as  the  leading  case  on  the  point. 
In  Ex  parte  Wynch  (e)  Lord  Justice  Turner  was  apparently 
of  the  same  opinion.  The  defendants  contend  that,  as  the 
trustees  are  directed  to  pay  the  debts  and  legacies,  and 
the  real  estates  are  charged  with  the  payment  of  the 
residue,  of  such  debts  and  legacies  if  the  personal  estate 
should  be  insufficient  for  that  purpose,  the  trustees  must 
take  a  larger  estate  than  for  the  life  of  the  daughter. 
But  this  charge  upon  the  real  estates  gives  no  express 
estate  to  the  trustees;  and,  if  the  construction  contended 
for  by  the  defendants  be  held  correct,  the  trustees  could, 
to  satisfy  a  debt,  sell  the  lands  over  the  head  of  the 
tenant  for  life.  Doe  dem.  Jones  v.  Hughes  {g)  is  a  direct 
authority  against  such  a  doctrine.  That  case  was,  no 
doubt,  questioned  by  the  Court  in  Robinson  v.  Lowater{h). 
[Williams  J.  There  is  a  later  case,  Wrigley  v.  Sykes  (t).] 
As  to  its  being  necessary  that  the  trustees  should  have 
the  fee,  for  the  purpose  of  paying  the  debts,  stat. 
11  6.  4  &  1  W.^  c.  47.  s.  12.  provides  the  mode  in 
which  a  testator's  debts  are  to  be  paid  under  a  devise  of 
this  kind.  It  enacts  '*that  where  any  lands,  tenements, 
or  hereditaments  hath  been  or  shall  be  devised  in  settle- 


(a)  5  Eat,  162.  (6)  3  2?.  fr  Aid.  637. 

(c)  ^B.^Ald.  84.  (d)  2  Af.  ^  a  937. 

(e)  5  Dt  G.  Af.  ^  G.  188.  221,  222. 
ig)  6  Exeh,  223.  (A)  17  ^«ar,592. 

(i;  21  Beav,  337. 
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1856.  ment  by  any  person  or  persons  whose  estate,"  by  the  Act, 
^f^  or  by  law,  or  by  the  will,  "shall  be  liable  to  the  payment 
Watbon  ^^  ^^y  ^^  ^^®  ^^  ^^^^^  debts,  and  by  such  devise  shall 
be  vested  in  any  person  or  persons  for  life  or  other 
limited  interest,  with  any  remainder,  limitation,  or  gift 
over,  which  may  not  be  vested,  or  may  be  vested  in 
some  person  or  persons  from  whom  a  conveyance  or 
other  assurance  of  the  same  cannot  be  obtained,  or  by 
way  of  executory  devise,  and  a  decree  shall  be  made 
for  the  sale  thereof  for  the  payment  of  such  debts  or 
any  of  them,  it  shall  be  lawful  for  the  Court  by  whom 
such  decree  shall  be  made  to  direct  any  such  tenant  for 
life,  or  other  person  having  a  limited  interest,  or  the 
first  executory  devisee  thereof,  to  convey"  "  or  otherwise 
assure  the  fee  simple  or  other  the  whole  interest  or 
interests  so  to  be  sold  to  the  purchaser  or  purchasers, 
or  in  such  manner  as  the  said  Court  shall  think  proper ; 
and  every  such  conveyance**  or  ^^  assurance  shall  be  as 
effectual  as  if  the  person**  making  it  "  were  seized  or 
possessed  of  the  fee  simple."  [Williams  J.  The  Act 
does  not  mention  the  case  of  an  equitable  tenant  for 
life.]  Here  the  Court,  upon  a  bill  being  filed,  would 
have  directed  the  trustees  to  convey  the  fee  simple. 
[Jervis  C.  J.  You  are  begging  the  question,  whether 
the  trustees  have  merely  a  limited  interest.]  The 
authorities  are  clearly  in  favour  of  that  construction. 
Next,  even  supposing  that  the  trustees  took  a  larger 
estate  than  the  life  of  the  daughter,  they  took  only  a 
chattel  interest,  determinable  on  fulfilment  of  the  trusts ; 
CordaVs  Case  (a);  and,  upon  the  execution  of  the  mort- 
gage to  secure  the  payment  to  them  of  the  balance  of 

(o)   Cro,  Eiiz,  315,  cited  tu  Manning's  Coat,  8  Rep.  94  b.  96  a. 
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300/.,  or^  at  all  events,  upon  the  payment  of  that  sum        1856. 
by  Pood  in  1803,  the  trusts  were  all  performed,  and  the        J^ 
estate  of  the  trustees  was  at  an  end:  so  that,  even  if  the      watsow 
term  could  exist  beyond  that  time,  at  all  events  so  much 
of  the  testators  estate,  as  was   not  comprised  in   the 
mortgage,  vested  in  the  plaintiff  in  fee.      [Jervis  C.  J. 
The  term  comprises  all  the  property  in  dispute.] 

But,  next,  whether  the  trustees  took  an  estate  for  the 
life  of  the  daughter,  or  a  determinable  chattel  interest, 
the  term  itself  is  one  which  they  had  no  power  to  create^ 
It  is  not  for  the  purpose  of  paying  the  debts  or  legacies, 
but  to  secure  the  repayment  of  money  due  to  themselves. 
[WilUams  J.  They  are  empowered  to  "reimburse" 
themselves  out  of  the  realty  in  respect  of  any  charges 
incurred  by  them  under  the  will.  Can  it  be  contended 
that  this  was  not  a  good  execution  of  that  power  ?]  At  all 
events  the  term,  upon  the  payment  by  Pood  of  the  300£, 
was  satisfied  and  at  an  end,  the  purpose  for  which  it  was 
created  having  been  fulfilled.  The  money  paid  by  Poad 
must  be  considered  as  a  gift  by  him  for  the  benefit  of 
his  wife.  It  may  be  presumed  that  the  term  was  then 
surrendered ;  Doe  dem.  Bawerman  v.  Syhaum  (a).  [Jervis 
C.  J.  The  case  expressly  states  that  the  term  was 
not  in  any  way  interfered  with  until  1842 ;  we  cannot, 
therefore,  presume  a  surrender  at  the  time  you  surest.] 
A  surrender  may  be  inferred  from  the  memorandum 
indorsed  on  the  deed  of  mortgage.  [Martin  B.  You 
are  asking  us  to  repeal  the  Statute  of  Frauds.]  Even  if 
the  term  were  not  surrendered,  it  could  not  be  set  up 
again  in  1842,  after  a  lapse  of  forty  years,  contrary  to 
the  provisions  of  stat  3  &  4  fT.  4.  c.  27. 

(o)  7  r.  R.  2. 
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1856.  J^  Gray^  contra.      In  construing  the  will,  the  Court 

P^j^„  will  have  regard  to  the  state  of  events  at  the  time  when 
Watson.  ^^  ^^  ^^*  came  into  operation.  The  construction  to 
be  put  upon  it  could  not  depend  on  any  event  happening 
subsequently.  At  that  time  the  objects  of  the  will  could 
not,  with  any  certainty,  be  accomplished  within  the  life 
of  the  daughter.  She  might  have  died  a  few  days  after 
the  testator;  and  in  that  case,  as  the  legacies  and  debts 
were  not  payable  till  a  year  after  his  death,  an  estate 
for  the  life  of  the  daughter  would  not  have  been  suffi- 
cient to  enable  the  trustees  to  perform  the  trusts  of  the 
will,  or  to  reimburse  themselves,  as  they  are  empowered 
to  do,  in  respect  of  any  charges  incurred  by  them  in 
executing  the  trusts.  Doe  dem.  Daviea  v.  Davits  (a)  is  a 
direct  authority  in  favour  of  the  defendants.  Ball  v. 
Harris  (h)  is  also  in  point  [WilUams  J.  In  Doe  dem. 
Davies  v.  Davies  (a)  there  was  an  express  direction  to 
the  trustees  to  raise  money  upon  the  real  estate ;  here 
there  is  merely  a  charge  upon  the  property  in  case  of  a 
certain  contingency.  If  the  trustees  here  were  expressly 
directed  to  pay  the  debts  out  of  the  real  estate,  no  doubt 
they  must  take  the  fee.]  They  are,  at  all  events,  ex- 
pressly directed  to  reimburse  themselves;  and  they 
could  not  be  certainly  enabled  to  do  that,  unless  they 
took  the  fee.  And,  even  if  there  be  only  a  charge  and 
no  direction  to  pay,  the  trustees  take  the  fee  where,  as 
here,  there  are  express  words  giving  them  an  estate  in 
fee  simple ;  Rackham  v.  Siddall  (c).  That  intention  is 
clear  here ;  and  one  strong  presumption,  in  fevour  of 
«uch  intention,  arises  from  the  fact  that  all  the  limitations 
in  the  will  are  introduced  by  words  of  trust.     In  Doe 

(a)  I  Q.  B.  430.  (6)  4  Afy/.  ^  C.  264. 

(e)  1  Maen.^G.607.6]5, 
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dem.  Shelley  v.  EdUn  (a)  the  Court,  in  giving  judgment,        1856. 
explained  and  qualified  the  general  rule  that  trustees        -p^^^ 
take  only  such  an  estate  as  is  sufficient  to  enable  them      yf^^  ^ 
to  execute  their  trust,  and  observed  that  the  cases  in 
which  that  rule  had  been  laid  down  and  followed  were 
cases  where,  upon  the  face  of  the  instrument  itself,  and 
for  the  purpose  of  carrying  the  trusts  into  execution, 
and,  in  some  instances,  of  carrying  out  also  the  obvious 
intention  of  the  testator,  it  was  necessary  to  hold  that 
the  trustees  took  such  limited  estate.     None  of  these 
reasons  for  such  a  construction  exist  in  the  present  case ; 
in  fact,  the  instrument  itself  and  the  apparent  intention 
of  the  testator  are  expressly  in  favour  of  the  trustees 
taking  the  fee.      Doe  dem.  Cddogan  v.  Etoart  (b)  and 
Blagrave  v.  Blagrave  (c)  are  to  the  same  effect. 

J.  Budally  in  reply.  The  intention  of  the  testator, 
gathered  from  the  language  of  the  will,  is  not,  as  the 
defendants  contend,  to  give  the  trustees  an  estate  in  fee. 
In  the  bequest  of  the  personalty,  it  b  given  to  the 
trustees  'Mn  trust  to  sell  and  dispose  of  the  same"  for 
the  payment  of  the  legacies  and  debts:  if  the  testator 
had  intended  to  give  the  trustees  an  express  trust  as  to 
the  payments  out  of  the  realty,  he  would  have  used 
equally  direct  and  explicit  language.  In  Doe  denu 
Davies  v.  Dttvies  (if).  Doe  dem.  Cadogan  v.  Ewart  (b) 
and  Doe  dem.  Shelley  v.  Edlin  (a)  there  was  an  express 
direction  to  deal  with  the  realty  given  to  the  trustees. 
In  Rackham  v.  Siddall{e)  there  was  a  clear  and  express 
devise  to  the  trustees. 

(o)  AA.^B.  582.  590.  (6)  1  A.^  E.  636. 

(c)  4  Bxdk.  550.  (d)  1  Q.  B.  420. 

(«)  1  Maen.  ^  G.  607. 
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1866.  Jervir  C.  J.     I  am  of  opinion  that  the  judgment  of 

PoAD  ^^®  Court  below  must  be  affirmed.  It  is  unimportant, 
Watson.  ^  regards  the  plaintiff's  claim,  whether  the  trustees 
took  the  legal  estate  in  fee  under  the  devise,  or  whether 
it  gave  them  merely  a  power,  under  certain  circum- 
stances, to  deal  with  the  realty;  for  in  either  case  there 
would  be  an  outstanding  estate  which  would  bar  the 
plaintiff.  But  I  am  of  opinion  that  the  trustees  did  take 
the  legal  estate  in  fee.  The  words  of  the  actual  devise  to 
them,  if  standing  alone,  would  probably,  as  has  been  con- 
tended, put  them  merely  in  the  position  of  conduit  pipes; 
and,  even  taking  into  consideration  the  trusts  in  favour  of 
the  daughter,  they  might  be  held  to  take  an  estate  in  fee 
for  her  life  only,  the  equitable  estate  being  in  her,  with 
an  executory  devise  over  to  the  heirs  of  her  body.  But, 
in  a  later  part  of  the  will,  comes  the  provision  *^  that  it 
shall  and  may  be  lawful  for"  the  trustees,  **  and  each 
of  them,  their  and  each  of  their  heirs,  executors  and 
administrators,*'  '*  out  of  the  same  premises  hereby  devised 
to  them  respectively  to  deduct  and  reimburse  him  and 
themselves  respectively "  all  charges  and  expences 
incurred  by  them  in  carrying  out  the  trusts  of  the  wilL 
So  that  we  have,  first,  an  express  devise  of  land  to  them 
in  fee,  and  then  a  provision  that  they  may  deal  with 
such  land,  so  devised  to  them,  for  the  purpose  of  reim- 
bursing themselves.  That  is  different  firom  a  mere 
charging  of  the  land  for  that  purpose,  without  a  previous 
express  devise,  in  which  case  the  trustees  would  have 
had  a  power  only:  here  the  language  of  the  will  is 
sufficient  to  give  them  a  legal  estate  in  fee ;  and  there 
is  no  reason  why  we  should  cut  such  estate  down  to 
a  mere  power.  Judgment  will  therefore  be  for  the 
defendants. 
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Williams  J.  I  also  am  of  opinion  that  the  defendants 
are  entitled  to  our  judgment,  though  not  exactly  for  the 
same  reasons  as  those  given  by  the  Lord  Chief  Justice. 
I  prefer  to  rest  my  decision  upon  the  ground  that  the 
will  at  all  events  gave  a  power  to  the  trustees  to  deal 
with  the  realty;  that  that  power  was  well  executed  by 
them  in  the  creation  of  the  term;  that  that  term  is 
still  in  existence,  inasmuch  as  we  cannot  presume  it  to 
have  been  surrendered ;  and  that  therefore  the  plaintiff's 
claim  is  barred. 


1856. 


POAD 
T, 

Watson. 


Pollock  C.  B.,  Cresswell  J.,  Martin  B.,  Cbow- 
DER  J.,  WiLLEs  J.  and  Bramwell  B.,  concurred  in 
affirming  the  judgment. 

Judgment  affirmed  (a). 

(a)  The  case  in  the  Exchequer  Chamber  is  reported  by  Firancit  ElUtf 
E«,. 


Richard   Chamberlatne   against  Elizabeth 
Chamberlayne. 


[  Saiurdaff. 
February  23d, 
1856.] 


nPHIS  was  an  action  of   ejectment,   in   which   the  Devise  of 

claimant  claimed   to  have    been  entitled,  on  8th  ^.,**  to  hold 
January  1855,  to  the  possession  of  certain  freehold  lands  ^hc  heir  male 
and  hereditaments,  situate  at  Moreton  Valence^  in  the  ^^^faii!^ 
county  of  Gloucester^  called  Graoe  Cottage  Farm.     The  f^e  hei^^d 
defendant  appeared  thereto;  and,  with  the  consent  of  assigns  of  such 

^'^  heir  male  for 

eTer;**  "but, 
in  case'*  A»  **  shall  happen  to  die  without  leaving  any  son  of  his  body  lawfully  begotten,** 
then  to  P.  ''his  heirs  and  assigns  for  ever.**  subjeiet  to  the  payment  by  B.  of  300/.  to  the 
daughters  of  A.,  or  such  of  them  as  should  be  living  at  his  decease.** 

Held,  in  the  Exch.  Ch.,  aCBrming  the  judgment  of  Q.  B.,  that  A,  took  an  estate  for  life, 
with  contingent  remainder  in  fee  to  such  heir  male  of  A.  as  should  be  living  at  the  time 
of  his  decease ;  and,  failing  such  heir,  to  B,  in  fee. 
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185f5. 


Chamber. 

LAYNE 
V. 

Chamber- 

LAYNE. 


[HILARY  VACATION.] 

the  parties,  and  by  an  order  of  Erie  J.,  pursuant  to  The 
Common  Law  Procedure  Act  1852,  a  case  was  stated 
for  the  opinion  of  the  Court,  which  was  substantially  as 
follows. 

Richard  Chamberlayney  being  seized  in  fee  simple 
of  the  freehold  lands  and  hereditaments  in  question, 
on  16th  September  1833,  made  his  will,  of  which  the 
following  is  the  part  material  for  the  decision  of  the 
present  question. 

'^  I  give,  devise  and  bequeath  unto  my  son  Joseph 
Chamberlayne  all  that  my  freehold  messuage  or  dwelling 
house,  together  with  the  outbuildings,  lands,  heredita- 
ments and  premises  thereunto  belonging,  called  Grove 
Cottage  Farm,  situate"  &c.,  **  to  hold  to  him  and  the 
heir  male  of  his  body  lawfully  begotten,  and  the  heirs 
and  assigns  of  such  heir  male  for  ever ;  subject  never- 
theless, and  I  hereby  charge  such  messuage,  lands, 
hereditaments  and  premises  with  the  payment  of  five 
shillings  weekly,  and  every  week,  from  the  day  of  my 
decease,  unto  my  daughter  Esther^  the  wife  of  Thomas 
Smithy  for  and  during  the  term  of  her  natural  life,  the 
same  not  to  be  subject  or  liable  to  the  debts,  controul 
or  engagements  of  her  said  husband,  and  her  receipt 
alone  to  be  a  discharge  for  the  same :  and,  upon  the 
decease  of  the  said  Esther  Smith,  I  charge  the  same 
hereditaments  and  premises  with  the  payment  of  nine- 
teen guineas  to  each  of  her  children  that  shall  be 
living  at  the  time  of  her  decease :  and  I  also  charge  and 
subject  the  same  hereditaments  and  premises  to  the 
payment  of  five  shillings  weekly,  and  every  week,  fi*om 
the  day  of  my  decease,  unto  my  wife,  for  and  during 
the  term  of  her  natural  life."  The  testator  then,  after 
directing  that  his  wife  should  have  the  right  to  use  and 
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occupy  part  of  the  said  dwelling  house  and  furniture,  i856. 
devised  as  follows :  "  my  will  is  that,  in  case  my  said  chambeb- 
son  Joseph  shall  happen  to  die  without  leaving  any  son  layne 
of  his  body  lawfully  begotten,  then,  and  in  that  event,  Chambkb- 
I  give,  devise  and  bequeath  the  said  messuage,  farm, 
lands  and  hereditaments  unto  my  son  Richard  Cham- 
berlayne^  his  heirs  and  assigns  for  ever;  but  subject 
nevertheless,  not  only  to  the  chaiges  and  payments 
hereinbefore  made  thereupon  and  thereout,  but  also 
subject  and  charged  with  the  payment  by  my  said  son 
Richard  of  300/.  unto  the  daughters  of  my  said  son 
Josephy  or  to  such  of  them  as  shall  be  living  at  the  time 
of  his  decease,  in  equal  shares  and  proportions ;  and,  if 
there  shall  be  but  one  such  daughter,  then  the  whole 
to  such  only  daughter."  After  making  various  other 
bequests,  the  testator  devised  as  follows:  ^'  And  as  to  all 
moneys  in  the  house,**  &c.,  ''and  all  other  my  real  and 
personal  estate  not  hereinbefore  disposed  of,  I  give  and 
bequeath  the  same  and  every  part  thereof  unto  all  my 
children,  except  my  sons  Joseph  and  Edward^  and  my 
daughter  Esther  (whom  I  have  otherwise  provided  for 
in  thb  my  will),  to  be  equally  divided  among  them, 
share  and  share  alike,  and  the  issue  of  either  of  my  said 
children  that  shall  be  dead  at  the  time  of  my  decease 
to  take  the  share  of  his  or  their  deceased  parent." 

On  8th  October y  1834,  the  said  Richard  Chamberlayne 
duly  executed  a  codicil  to  the  above  mentioned  will,  in 
which  (reciting  that  his  daughter  Mary  had  died  since 
the  making  of  his  said  will)  he  made  a  fresh  disposition 
of  certain  personal  estate,  not  material  to  the  merits  of 
the  present  case. 

On  the  16th  July  1836,  the  said  testator  died  without 
having  revoked  or  altered  his  said  will  except  by  the 
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said  codicil.  At  the  time  of  his  death  the  said  testator 
left  a  widow  and  three  sons,  that  is  to  say,  the  said 
Joseph  Chamberlayne,  the  eldest  son,  Edward  Chamber^ 
layne,  the  second  son,  and  the  said  Richard  Chamberlayne 
(the  claimant),  the  youngest  son,  and  two  daughters, 
Esther^  wife  of  the  said  Thomas  Smith,  and  Harriet 
Chamberlayne,  him  surviving:  and  his  son  Joseph 
Chamberlayne  entered  into  possession  of  the  premises 
in  question,  and,  acting  on  the  assumption  that  he  had 
acquired  an  estate  tail,  and  was  actual  tenant  in  pos- 
session of  the  premises  in  question  under  his  father's 
will,  on  12th  October  1836,  under  the  advice  of  counsel, 
made  and  executed  a  disentailing  deed  under  stat. 
3  &  4  IF,  4.  c,  74.  s,  15.,  which  deed,  except  in  so  far 
as  such  deed  may  be  affected  by  the  circumstances  in 
the  case  stated,  did  destroy  the  estate  tail  and  the 
powers  to  take  effect  after  the  determination  or  in 
defeazance  of  such  estate  tail.  The  said  Joseph  Chamber- 
layne continued  in  possession  of  the  premises  in  question 
up  to  7th  January  1855,  when  he  died,  without  ever 
having  had  a  son,  but  having  four  daughters,  three  bom 
during  his  father  Richard  Chamberlayne^B  lifetime,  the 
youngest  bom  afterwards.  By  his  will,  dated  24th 
November  1836,  the  said  Joseph  Chamberlayne,  on  the 
assumption  that  he  had  barred  the  entaiV  and  had 
acquired  for  himself  the  fee  simple  of  the  premises  in 
question,  appointed  his  wife  executrix,  and  devised  a 
life  estate  therein  to  his  said  wife  Elizabeth  Chamber- 
layne,  the  defendant,  who  is  now,  by  her  tenant,  in 
possession  of  the  premises.  Richard  Chamberlayne,  the 
claimant,  being  the  Richard  Chamberlayne  mentioned  in 
the  testator  Richard  Chamberlayne^s  will,  claims  the 
premises  in  question  on  the  grounds  that,  under  his 
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father  Richard  Cfiamberlayne's  will,  a  life  estate  only 
passed  to  Joseph  Cfiamberlayne,  and  not  an  estate  tail, 
and  that  the  disentailing  deed  above  mentioned,  exe* 
cuted  by  Joseph  Chamberlayney  was  wholly  inoperative 
to  give  Joseph  Chamberlayne  an  estate  in  fee  simple. 

The  question  for  the  opinion  of  the  Court  is:  Was 
Richard  Chamberlayne  entitled  to  the  possession  of  The 
Grove  Cottage  Farm  under  his  father's  will,  and  under 
the  circumstances  above  mentioned?  If  the  Court  shall 
be  of  opinion  that  he  was  entitled,  judgment,  by  con- 
fession, to  be  entered  for  the  claimant ;  if  they  shall  be 
of  opinion  that  he  was  not  so  entitled,  judgment  of  nolle 
prosequi  to  be  entered. 

The  case  was  argued,  in  the  Court  of  Queen's  Bench, 
in  last  Hilary  Term  («),  by  J.  Gray,  for  the  plaintiff, 
and  HanneUy  for  the  defendant  It  is  considered  suffi- 
cient to  refer  to  the  argument  in  the  Court  of  Exchequer 
Chamber,  and  to  the  judgments  of  the  two  Courts. 

Cvr,  adv.  vult. 


1856. 

Chamber- 
layne 

Chamber- 
layne. 


Crompton  J.,  in  the  following  Vacation  {February  23d), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  testator,  by  a  will  dated  in  1833, 
devised  the  freehold  dwelling  house  in  which  he  resided, 
with  land  &c.,  unto  his  son  Joseph  Chamberlayne,  to  hold 
to  him  and  the  heir  male  of  his  body  lawfully  begotten, 
and  the  heirs  male  of  such  heir  male  for  ever,  subject  to 
a  charge  of  5s.  per  week,  from  the  day  of  his  decease, 
to  his  daughter  Esther  during  the  term  of  her  natural 
life,  and,  after  her  death,  to  a  charge  of  19L  Ids.  to  each 
of  her  children  that  should  be  then  living;  and  also 


(a)  January  26th.     Before  Lord  Campbell  C.  J.,  Wightman  and  Cromp- 
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subject  to  a  charge  of  5s.  a  week  to  his  wife  during  the 
term  of  her  natural  life ;  and  with  a  direction  that  his 
wife  should  have  the  exclusive  use  of  a  bed  room,  and 
the  use,  when  she  thought  proper,  of  the  kitchen  in  the 
dwelling  house.  The  will  then  proceeded  as  follows. 
But  '^  my  will  is  that,  in  case  my  said  son  Joseph  shall 
happen  to  die  without  leaving  any  son  of  his  body 
lawfully  begotten,  then  and  in  that  event  I  give,  devise 
and  bequeath  the  said  messuage,'*  &c.  ^^unto  my  son 
Richard  Chamberhyne,  his  heirs  and  assigns  for  ever ; 
but  subject  nevertheless,  not  only  to  the  charges  and 
payments  hereinbefore  made  thereupon  and  thereout, 
but  also  subject  and  charged  with  the  payment  by  my 
said  son  Richard  of  30021  unto  the  daughters  of  my 
said  son  Joseph,  or  to  such  of  them  as  shall  be  living  at 
the  time  of  his  decease,  in  equal  shares  and  proportions; 
and,  if  there  shall  be  but  one  such  daughter,  then  the 
whole  to  such  only  daughter."  The  testator  left  three 
sons,  Joseph,  Edward  and  Richard,  and  two  daughters. 
Joseph,  conceiving  himself  to  be  tenant  in  tail  male, 
executed  a  disentailing  deed :  and  the  question  for  our 
decision  is.  Whether  he  was  tenant  in  tail  or  tenant  for 
life  only,  in  which  latter  case  Richard,  the  claimant  in 
ejectment,  would  have  become  entitled  on  the  death  of 
Joseph,  who  died  in  1855  without  ever  having  had  a  son, 
and  leaving  daughters  only. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the 
devise  to  the  heir  male  of  the  body  in  the  singular  with 
a  devise  over  to  the  heirs  and  assigns  of  such  heir  male, 
would  fall  within  the  rule  in  Archer's  Case  (a).  On  the 
other  side,  it  was  pointed  out  that  the  original  devise 


(a)    1  Hep.  (S(j  a. 
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was  to  Joseph;  and  that  the  words  *'heir  male  of  his 
body,  and  the  heirs"  &c.  "  of  such  heir  male,"  occur 
ouly  under  the  habendum,  "to  hold  to  him  and  the 
heir  male**  &c. :  as  if  the  whole  estate  was  to  be  given 
to  him,  and  the  words  as  to  heirs  &c.  were  only  to  shew 
what  the  estate  limited  to  him  was  to  be«  Probably  the 
&ct  of  the  words  as  to  the  heir  male  &c.  occurring  in 
the  habendum  only  would  not,  in  a  will,  be  taken  as 
sufficient  to  countervail  the  inference  of  intention  arising 
from  the  use  of  the  word  heir  male  of  the  body  in  the 
singular  with  an  express  limitation  over,  not  to  heirs  of 
the  body,  but  to  the  heirs  and  assigns  of  such  heir  male. 

Another  point  more  relied  on  was  the  absence  of  an 
express  estate  for  life  to  Joseph :  and  this,  it  was  said, 
was  sufficient  to  distinguish  the  present  from  Archers 
Case  (a),  and  the  class  of  cases  decided  on  the  authority 
of  that  case,  ending  with  the  case  of  WUlis  v.  Hiscox  (b) 
before  Lord  Cottenham. 

It  was  said  that  in  all  these  cases,  except  the  case  of 
Lowe  V.  Davies  (c),  where  the  limitations  were  to  the 
first  and  other  sons  in  succession,  there  was  an  express 
life  estate  given  in  the  first  instance.  This,  however, 
seems  hardly  sufficient  to  take  the  case  out  of  the  effect 
of  a  rule  founded  on  an  intention  manifested  by  the 
testator,  of  making  the  person  who  shall  fill  the 
character  of  heir  male  the  origin  or  stirps  of  a  new 
line  of  descent  differing  firom  the  one  which  would 
arise  firom  the  use  of  the  words  heir  male  of  the  body, 
or  heirs  male  of  the  body.  And,  in  Lowe  v.  Davies  (c), 
the  first  words  would  clearly  have  given  an  estate  tail ; 
and  subsequent  words,  shewing  that  the  sons  were  to  be 

(a)   1  Rep.  66  a.  (6)  4  3/.  ^  Cr.  197. 

(e)  2  Ld.  Rnym,  1561. 
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the  origin  of  a  new  estate  tail,  were  allowed  to  controul 
the  first  clear  words  of  inheritance,  "  heirs  of  the  body," 
not  **  heir"  in  the  singular,  as  in  the  present  case.  And 
the  argument  of  there  being  no  express  life  estate  was 
there  relied  on  at  the  bar,  but  did  not  prevail  with  the 
Court. 

To  explain  this  devise  in  the  present  case,  each  party 
relied  on  that  part  of  the  will  which  gave  the  estate 
over  to  Richard  on  Joseph  happening  to  die  without 
leaving  any  son  of  his  body  lawfully  begotten.    The 
one  side  construed  the  word  ^^son*'  as  '^general  issue 
male,"  and  treated  the  limitation  over  as  on  a  general 
indefinite  failure  of  issue  male :  whilst  the  other  party 
treated  the  limitation  as  one  that  must  take  effect  on 
Joseph  dying  without  leaving  issue  male  at  his  death. 
The  defendant  argued  that  the  word  "son"  could  not 
be  construed  in  so  strict  a  sense ;  as,  in  that  case,  if  an 
eldest  son  of  Joseph  had  died  in  his  lifetime  leaving  a 
son,  the  estate  would  not  have  passed  to  that  son,  which 
could  hardly  have  been  the  intention  of  the  testator. 
The  word  "  son*'  often  means  issue  male  generally,  when 
such  a  construction  corresponds  best  with  the  apparent 
intention:   and,  if  it  were  necessary  to  construe   the 
words  "  without  leaving  a  son"  &c.  either  as  an  indefinite 
failure  of  issue,  or  as  confined  to  the  dying  without 
leaving  a  son  in  the  strictest  sense  of  the  word,  there 
might  be  considerable  difficulty  in  attributing  the  latter 
meaning  to  the  expression.     The  word,  however,  may 
well  be  construed,  consistently  with  the  first  limitation, 
as  "  heir  male  of  the  body."     And,  if  more  consistent 
with  the  intention  of  the  testator  to  be  collected  fix)m 
the  will,  we  should  have  no  hesitation  in  construing  the 
word  "  son  of  his  body  lawfully  begotten,"  in  this  clause. 
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as  meaning  the  same  as  the  expression  '^heir  male  of 
the  body"  in  the  original  limitation. 

This  second  clause,  therefore,  as  well  as  the  first,  is 
capable  of  either  of  the  constructions  sought  to  be  put 
upon  the  devise  by  the  respective  parties. 

The  only  other  part  of  the  will  which  can  be  looked 
to,  as  furnishing  any  assistance  in  the  construction  of 
the  devise  in  question,  is  the  part  immediately  following 
the  devise  over  to  Richard^  which  creates  the  charge  in 
favour  of  the  daughters  of  Joseph.  The  premises  are 
devised  over  to  Richard  Chamberlayne,  his  heirs  and 
assigns,  but  subject,  not  only  to  the  before  mentioned 
charges,  "  but  also  subject  and  charged  with  the  pay- 
ment by  my  said  son  Richard  of  3001  unto  the 
daughters  of  my  said  son  Joseph,  or  to  such  of  them 
as  shall  be  living  at  the  time  of  his  decease,  in  equal 
shares  and  proportions ;  and,  if  there  shall  be  but  one 
such  daughter,  then  the  whole  to  such  only  daughter.** 
This  provision  appears  to  contemplate  the  death  of 
Joseph  as  the  time  for  the  vesting  of  the  estate  in 
Richard,  subject  to  the  charge  in  favour  of  such  of  the 
daughters  of  Joseph  as  shall  be  living  at  his  death,  llie 
estate  was  then  to  go  over,  subject  to  that  charge ;  and 
the  objects  of  the  charge  were  to  be  determined  by  the 
state  of  things  at  the  death  of  Joseph.  It  is  not  perhaps 
absolutely  inconsistent  with  the  rest  of  the  will  that  the 
objects  of  the  testator's  bounty  as  to  the  300/1  should  be 
determined  at  the  time  of  the  death  of  Joseph,  and  that 
the  estate  should  go  over  on  the  indefinite  failure  of 
issue  at  any  time:  but  it  is  a  much  more  probable 
construction,  that  the  testator  intended  that  the  persons 
to  take  that  bounty,  to  be  paid  by  Richard,  should  be 
ascertained  at  the  same  time  that  the  right  to  it  accrued 
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and  vested  in  Rtchard^  at  the  death  of  Joseph;  the 
charge  being  placed  on  Richard  personally,  and  not  on 
the  estate,  perhaps  somewhat  strengthens  this  view. 

We  think  that  the  best  way  of  carrying  out  the  inten- 
tion of  the  testator,  as  expressed  by  the  different  parts 
of  this  Will,  is  to  hold  that  the  devise  in  question  was 
a  devise  to  Joseph  for  life  with  a  contingent  remainder 
to  the  party,  if  any,  who  should  answer  the  description 
of  the  heir  male  of  his  body  at  his  death.  By  this 
construction  we  give  effect  to  every  provision  and  every 
word  of  the  will,  and  are  not  obliged,  as  we  should  by 
the  other  suggested  construction,  to  reject  any  part. 

We  give  effect,  first,  to  the  expression  "heir  male** 
in  the  singular,  which,  being  repeated  in  the  next 
limitation,  can  hardly  be  treated  as  having  been  used 
by  accident :  we  also  give  effect  to  the  limitation  in  fee 
to  the  heir  male  of  the  body ;  whereas,  on  the  other 
construction,  we  must  entirely  reject  the  words  <*  and 
to  his  heirs  and  assigns  for  ever ;"  which  would  certainly 
be  doing  great  violence  to  a  devise  so  clearly  expressed 
as  this  is  by  the  repeated  use  of  the  word  "  heir**  in 
the  singular,  and  by  the  addition  of  the  words  of  the 
limitation  in  fee. 

We  give,  also,  proper  effect  to  the  word  son,  which 
may  well  mean  the  particular  grandson  or  future  issue 
male  of  the  body,  as  well  as  the  collective  issue  which 
it  is  often  construed  to  mean.  And  we  also  give  what 
seems  to  us  the  proper  effect  to  the  clause  as  to  the 
chai^  over  of  the  300/1 

We  think,  therefore,  that  our  judgment  should  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 
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IN  THE  EXCHEQUER  CHAMBER.         jjj^j; 

The  defendant  alleged  error  in  the  Exchequer 
Chamber.     The  plaintiff  denied  the  allegation. 

Harmeriy  for  the  plaintiff  in  error.  It  is  clearj  both 
from  the  language  of  the  actual  devise  to  him,  and  from 
that  of  the  devise  over,  that  Joseph  Chamberlayne  took 
an  estate  tail  under  the  wilL  First,  as  to  the  devise 
itself.  It  is  ''to  him  and  the  heir  male  of  his  body 
lawfully  begotten,  and  to  the  heirs  and  assigns  of  such 
heur  male  for  ever.**  If  the  testator  had  intended  to 
give  him  only  an  estate  for  life,  the  will  would  have 
contained  an  express  devise  to  that  effect.  In  Arclier^s 
Case  (a),  which  will  be  relied  on  by  the  other  side,  there 
was  an  express  devise  of  a  life  estate,  which  is  given  by 
the  Court  as  one  of  the  grounds  of  their  judgment. 
The  same  observation  applies  to  Luddington  v.  Kime  (A) 
and  Shato  v.  Weigh  (c),  which  will  probably  be  cited  for 
the  defendant  in  error.  And,  in  those  cases,  besides  an 
express  devise  for  life,  the  words  ''  without  impeachment 
of  waste"  and  ''  without  committing  waste"  were  used, 
and  were  relied  on  by  the  Court  in  giving  judgment. 
Even  such  express  devise  has  not  always  been  held  to 
limit  the  estate  of  the  ancestor  to  one  for  life.  In  Clerk 
v.  Day  {d)y  where  the  testator  devised  to  his  daughter 
for  life,  and,  if  she  married  after  his  death,  and  had 

(a)  1  Rep.  66  a.  (6)  1  Ld.  Raym.  203. 

(e)  2  Strange,  798.  (rf)   Cro.  EHz,  313. 
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"  heir  of  her  body,"  then  to  such  heir,  the  Court  was 
divided  in  opinion,  the  Chief  Justice  holding  that  the 
daughter  took  an  estate  tail,  notwithstanding  the  express 
devise  for  life :  and  the  rest  of  the  Court  seem  to  have 
based  their  decision,  that  she  took  an  estate  for  life 
only,  solely  on  the  fact  of  such  express  devise.     And  in 
Kinff  V.  Melling  (a),  where  the  testator  devised  to  his 
son  for  life,  and  aftet  his  decease  to  the  issue  of  his 
body  lawfully  begotten,  and  for  want  of  such  issue  to 
J.  M.  and  his  heirs.  Lord  Hale^  after  much  consideration, 
as  he  states,  held  that  the  son  took  an  estate  tail.     But, 
at  all  events,  in  the  absence  of  an  express  devise  for 
life,  the  words  ''heir  male"  are  words  of   limitation. 
They  have  never,  under  these  circumstances,  been  held 
to  be  words  of  purchase,  except  where  their  technical 
meaning  is  controlled  or  explained  by  subsequent  words 
in  the  will,  as  in  Lowe  v.  Davies  (i),  and  in  GoodtMe  v. 
Herring  (c),  which  is  commented  on  in  East  v.  Twy^ 
ford  {dy     But  here  there  are  no  such  qualifying  words. 
A  distinction  may  perhaps  be  attempted  between  ''heirs" 
and  "  heir."    But  the  word  heir,  in  the  singular,  is  pri- 
marily a  word  of  limitation.     In  Burley^s  Case  (e),  cited 
by  Lord  Hale  in  King  v.  MeUing  (a),  a  devise  to  J.  for 
life,  remainder  "  to  the  next  heir  male,"  and  in  default 
of  such  heir  male,  remainder  over,  was  held  to  create  an 
estate  tail  in  A.     Richards  v.  Bergavenny  (g)  is  an  autho- 
rity for  the  plaintiflF  in  error.     There  a  devise  to  B.  "  and 
such  heir  of  her  body  as  should  be  living  at  her  death," 
and,  in  default  of  such,  remainder  over,  was  held  to  give 
an  estate  tail  to  B,     It  is  contended,  on  the  other  side. 


(a)  2  Vent.  225. 
(c)  1  East,  264. 
(«)  2  Kenr.  230. 


(b)  2  Ld.  Baym.  1561. 
(</)  4  H.  L,  Co,  517. 
ig)  2  Fern.  3*24. 
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that  the  eflfect  of  the  words  "  heir  male**  is  controlled  by 
the  subsequent  words:  *^  And  the  heirs  and  assigns  of  such 
heir  male  for  ever."  But  those  words  are  merely  formal, 
and  cannot,  at  all  events,  be  held  to  alter  the  course 
of  succession.  In  Feame  On  Contingent  Remainders^ 
p.  183.,  it  is  said  that,  '*  where  the  first  words  give  an 
estate  tail  general,  and  the  words  engrafted  thereon  are 
words  serving  to  limit  the  fee,"  ''the  annexed  words  of 
limitation  are  not  to  be  attended  to."  And  in  Powell 
On  Devises^  vol.  L  p.  304  (3d  ed.)  it  is  laid  down  that, 
'' neither  words  of  limitation  superadded  on  the  word 
'heir*  in  the  singular  number,  nor  the  words ^r^^,  next^ 
or  eldest  preceding  the  word  '  heir,'  are  sufficient  to  shew 
an  intent  in  the  testator  to  controul  its  technical  import" 
Willis  V.  lEscox  (a)  will  perhaps  be  relied  on.  But 
there,  again,  there  was  an  express  devise  for  life  in  the 
first  instance.  And  in  Goodright  v.  PuUyn  {b)  a  devise 
to ^. for  life,  and  after  his  decease  "to  the  heirs  males  of 
the  body  of  the  said  A.  and  his  heirs  for  ever,"  was  held 
to  give  an  estate  tail  to  A.^  notwithstanding  even  the 
express  devise  for  life  in  the  first  instance.  Denn  v. 
Puchey  (c),  Nash  v.  CoaUs  {d)  and  Toller  v.  Attwood  (e) 
are  to  the  same  effect.  Lord  Coke,  in  Co.  LitL  22.  &,  gives, 
as  an  instance  of  what  he  calls  a  "coarcted  or  restrained*' 
estate  tail,  a  still  stronger  case,  namely,  a  devise  to  a 
man  and  his  wife,  "and  to  one  heir  of  their  bodies 
lawfully  begotten,  and  to  one  heir  of  the  body  of  that 
heir  only."  And  in  Dvbher  v.  TroUope  (g)  a  devise  to 
T.  for  life,  remainder  to  his  first  son  for  life,  remainder 
to  the  right  heirs  male  of  his  body,  remainders  over, 
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(c)  6  r.  R.  299. 
(e)  15  Q.  B,  929. 


(6)  2  Ld.  Raym.  1437. 
{d)  3  B.^  AcL  839. 
Isf)  AmU.  453. 
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and  after  to  his  first  heir  male  of  his  body,  and,  in 
default  of  such  heir  male,  over,  was  held  to  give  T.  an 
estate  tail  male. 

Next,  the  context  of  the  will  shews,  by  implication, 
that  it  was  the  testator*s  intention  that  Joseph  Chamber- 
layne  should  take  an  estate  tail.  The  will  provides  that, 
'*  in  case  my  said  son  Joseph  shall  happen  to  die  without 
leaving  any  son  of  his  body  lawfully  begotten,"  the  lands 
are  to  go  to  Richard  Chamberlayne  in  fee,  subject,  among 
other  charges,  to  the  payment  by  him  of  300/.  to  the 
daughters  of  Joseph.  Now,  in  order  to  make  this  part 
of  the  will  consistent  with  the  previous  devise  to  Joseph 
and  the  heir  male  of  his  body  lawfully  begotten,  the 
word  "son"  must  be  construed  as  "heir,"  or  the  word 
"heir"  as  "son."  If  the  word  "heir"  mean  "son,''  still, 
as  Joseph  had  no  son  at  the  time  of  the  devise,  the 
limitation  to  Joseph  and  his  son  would  give  Joseph  an 
estate  tail,  according  to  the  rule  laid  down  in  WiWs 
Case  (a).  But  the  proper  construction  of  the  will  is  to 
read  " son"  as  "issue  male,"  as  in  Mellish  v.  MeUish  (A). 

In  Bifield's  Case{c)^  cited  in  King  v.  MelKng  (d),  where 
the  devise  was  to  A,^  "  and  if  he  dies  not  leaving  a  son," 
remainder  over,  the  word  "son"  was  held  to  be  used  as 
nomen  coUectivum,  and  A.  was  held  to  take  an  estate 
tail.  It  is  clear  that  it  could  not  have  been  the  testators 
intention  not  to  provide  for  a  grandson  of  Joseph,  if 
Joseph  should  have  a  son  who  died  in  his  father's  life- 
time, leaving  issue.  The  Court  below,  in  giving 
judgment,  allowed  that  the  word  "  son"  might  fairly  be 
construed  as  issue  male.  Then,  what  is  the  meaning  of 
the  words  "die  without  leaving** f     It  is  contended,  by 


(a)  6  Rep.  16  a. 
(c)  2  Vent.  230. 


(h)  2B.^a  520. 
(r/   2  FeMt.  226. 
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the  other  side,  that  these  words  mean,  die  without 
leaving  at  the  time  of  his  death  (that  being  an  open 
question,  as  the  will  was  made  before  the  Wills  Act, 
7  fT.  4.  &  1  Vict  c.  26.),  and  that  therefore,  as  Joseph 
left  no  son  at  the  time  of  his  death,  never,  in  fact, 
having  had  one,  the  limitation  over  to  Richard  took 
effect*  The  charge  in  favour  of  the  daughters  oi  Joseph 
is  relied  on  in  support  of  this  construction,  as  shewing 
that  the  testator  had  in  contemplation  the  death  of 
Josephy  without  leaving  a  son  at  the  time  of  his  death, 
as  the  period  at  which  the  estate  was  to  vest  in  Richard; 
inasmuch  as,  otherwise,  the  payment  of  the  300/.  might 
be  indefinitely  prolonged,  and  the  daughters  might  not 
live  to  receive  it  But  this  argument  was  held,  in  Doe 
dem.  Todd  v.  JDuesbury  (a),  to  be  fallacious.  And  in 
Denn  dem,  Geering  v.  Shenton  (b)  a  charge  of  this  kind 
was  not  allowed  so  to  limit  the  effect  of  the  words  "  die 
without  leaving  issue  of  his  body."  In  fact,  the  existence 
of  the  charge  is  in  favour  of  the  wider  construction  of  the 
words  in  question.  It  shews  that  the  testator  intended 
to  exclude,  upon  JosepKs  death,  not  only  Edward^  the 
eldest  son,  but  the  daughters  of  Joseph^  from  the  estate. 
But,  if,  as  is  contended  by  the  other  side,  an  estate  in 
fee  passed,  immediately  upon  the  death  of  Joseph,  to  the 
person  fulfilling  the  designation  of  heir  male  o{  Joseph, 
it  would,  in  the  event  of  the  death  of  such  person  in- 
testate and  without  heirs,  devolve  upon  the  daughters 
o{  Joseph,  or  on  Edward,  before  Richard,  contrary  to  the 
intention  of  the  testator.  The  inference,  therefore,  upon 
the  whole,  is  that  the  words  "in  case  my  said  son  Joseph 
shall  happen  to  die  without  leaving  any  son  of  his  body 
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lawfully  begotten,"  must  be  construed  as  meaning,  in 
case  of  a  general  failure  of  male  descendants  oi  Joseph 
This  construction  is  ,in  fiK^cordance  with  the  decision  in 
Doe  dem  Cadogan  v.  Ewart  (a),  where  all  the  cases  in 
pointy  up  to  that  time,  are  commented  on,  and  the  cases 
of  Target  v.  Gaunt  (b)  and  Forth  v.  Chapman  (c),  both 
to  the  same  effect,  are  supported  by  the  Court.  Those 
two  cases  are  particularly  important,  as  shewing  the 
distinction  which  is  to  be  drawn,  as  regards  the  effect  of 
such  a  proviso  as  this,  between  a  devise  of  personalty 
and  a  devise  of  realty.  Stanley  v.  LenTiard  {d)  is  a  still 
stronger  case  in  favour  of  the  plaintiff  in  error.  There 
the  devise  was  to  S.  for  life,  remainder  to  his  eldest  son 
and  his  issue  male,  ^'  and  for  want  of  issue"  of  S.,  re- 
mainder over;  and  it  was  held  that  the  words  ''for  want 
of  issue"  meant  for  want  of  issue  generally. 

The  effect  of  the  will,  therefore,  is  to  create  an  estate 
tail  in  Joseph,  both  directly,  by  the  words  of  the  devise 
to  him  and  the  heir  male  of  his  body,  and  by  implica- 
tion, from  the  devise  over  assigning  the  failure  of  JosepKs 
male  descendants  as  the  time  at  which  the  remainderman 
is  to  take. 


J,  Gray,  contra,  was  not  called  upon. 


Jervis  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  must  be  a£Srmed.  It  is 
not  necessary,  in  deciding  the  question  before  us,  to 
discuss  the  cases  which  have  been  cited  on  behalf  of  the 
plaintiff  in  error,  and  on  which  a  very  learned  argument 
has  been  raised ;  for  the  objections  put  forward  in  that 


ia)l  A.^  E,  636. 
(c)  I  P.  r»w.  663. 
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argument  against  the  construction  adopted  by  the  Court 
below,  though  individually  of  some  force,  cannot  stand 
against  the  obvious  intention  of  the*  testator  as  shewn  by 
the  will  itself.  It  has  been  argued  that  the  words  ''and 
the  heirs  and  assigns  of  such  heir  male  for  ever,"  follow- 
ing the  limitation  to  ''the  heir  male" of  the  body  of 
Joseph,  may  be  rejected  altogether.  No  doubt  there  are 
cases  in  which  such  words  have  been  properly  rejected; 
but  there  is  nothing  which  calls  for  their  rejection  here ; 
no  rule  of  law  is  broken  by  giving  them  effect ;  no 
inconsistency  is  introduced  into  the  provisions  of  the 
will ;  nor  are  any  conflicting  estates  created,  as  in  the 
cases  cited.  And,  unless  we  reject  those  words,  we 
cannot  reasonably  come  to  any  other  conclusion  than 
that  Joseph  took  an  estate  for  life,  with  contingent  re- 
mainder in  fee  to  the  heir  male  of  his  body,  if  there  were 
such  heir  male  living  at  the  time  of  his  death ;  if  there 
were  none  such,  then  to  Richard  in  fee. 


1856. 


Chamber- 
la  YNK 
▼. 
Cbamber- 

LAYNE. 


Pollock  C.  B.  concurred 

Crssswell  J.  I  am  of  the  same  opinion.  Here, 
as  was  said  by  the  Court  in  Lowe  v.  Davies  (a),  the 
whole  will  must  be  taken  together,  and  one  part  ex- 
plained by  the  other.  Looking  at  the  general  intention 
of  the  testator,  as  apparent  in  the  will,  it  is  clear  that 
the  construction  given  to  the  devise  by  the  Court 
below  is  correct 

Williams  J.  I  am  of  the  same  opinion.  It  has 
been  argued   that,  in  the  cases  cited   to  shew  that  a 
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devise  of  this  kind  gave  an  estate  for  life  only  to  the 
first  taker,  there  was  an  express  estate  for  life  given 
him  in  the  first  instance.  But  no  reason  has  been 
shewn  why  such  express  devisie  should  make  any  differ- 
ence in  the  construction  of  the  whole  limitation ;  and 
I  do  not  think  that  it  does.  Then,  this  case  is  governed 
by  Archer* 8  Case  {a)  and  the  cases  founded  upon  it.  As 
to  rejecting  the  words  "and  the  heirs  and  assigns  of 
such  heir  male  for  ever,"  that  could  be  done  only  where 
the  giving  effect  to  them  would  create  conflicting  estates, 
or  be  repugnant  to  the  general  intention  of  the  testator. 
Neither  of  these  difficulties  exists  in  the  present  case. 


Martin  B.  I  am  of  the  same  opinion.  The  best 
method  of  ascertaining  the  true  construction  of  a  will, 
as  of  any  other  document,  is  to  gather  the  intention  firom 
the  language  of  the  instrument  itself,  independendy  of 
any  conclusions  drawn  fi^m  the  construction  of  other 
documents  more  or  less  similar.  I  have  no  doubt  that 
the  Court  below  have  drawn  the  proper  inference  as  to 
the  intention  of  the  testator  in  the  present  case. 


WiLLES  J.  and  Bramwsll  B.  concurred. 

Judgment  affirmed  {b), 

(a)  1  J7<p.  66  a. 

(6)  The  case  in  the  Exchequer  Chamber  it  reported  by  FrwmeU  EKm^ 
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Roberts,  Fsbeday  and  Smith  against  Haines.  Monday, 

THE  declaration  alleged  that,  before  and  at  the  time  An  inclosnre 
-    ,  .    .         «  .  ,      Act  gave 

ot  the  conimittiDg  sc,  certain  messuages,  yards,  power  to  allot 

,  1  .  ,„.        ^  .  ,   commons  and 

gardens  and  appurtenances,  situate  at  fFest  Bromunch  waste  lands  in 
in  Staffordshire,  were  in  the  possession  and  occupation  jf,  "u'll^'cited 
of  certain  persons  respectively  as  tenants  thereof  to|o*^QfJh" 
plaintiffs,   the   reversion  of  the  same   then   and   still  "n*°t°ed"ufthe 
belonging  to  plaintiffs :  and,  before  and  at  the  times  ■<»>^  ®'  *^^    ^ 

^  *  commons  and 

aforesaid,  there  were  certain  foundations  belonging  to  wastelands. 

_  ,  and  enacted 

and  supporting  the  said  messuages,  &c.,  which  plaintifiis,  that  it  shoold 
for  themselves  and  their  tenants  of  the  same  messuages,  /,  and  the 
&C.,  respectively,  of  right  had  enjoyed,  and  were  at  mLnof  foAhe 
the  times  aforesaid  respectively  of  right  enjoying,  and  a^\^afents, 
siill  ought  to  enjoy,  for  the  support  of  the  said  mes-  *^'  to  come 
Buages,  &a,  without  hindrance  or  disturbance  from  any  mo^s  and 

•^    waste  lands, 

person.     Yet  defendant,  wrongfully  and  without  the  to  search 
leave  and  licence,  and  against  the  will,  of  plaintiflb,  so  coal,  erect 
wrongfully,  negligently  and  carelessly  and  improperly,  mdke^Sjks, 
and  without  leaving  any  proper  or  su£Scient  support  in  ^nwiforto' 
that  behalf,  worked  certain  mines  under  ground,  under,  JJjfo^^Uot- 

ment  should 
be  damaf^ed. 

Agreed:  that  this  conferred  no  power  on  the  lord  so  to  work  the  mines  as  to  destroy 
the  support  of  the  surface. 

It  was  also  enacted  that  the  lord  should  not  open  any  work  on  the  surface  within  forty 
yards  of  any  dwelling  house,  now  or  hereafter  to  oe  erected,  nor  get  any  coal  or  ironstone 
under  such  dwelling  house  within  the  perpendicular  distance  of  forty  yards  from  the  foun- 
dation ;  and  that  persons  entitled  to  such  awclUng  houses  might  enter  the  mines  to  discover 
the  perpendicular  distance  of  the  dwelling  houses  from  the  mines,  and,  if  the  mines  were 
withm  the  perpendicular  distance  of  forty  yards  from  the  buildings,  so  as  to  endanger  them, 
might  repair  and  secure  the  buildings  at  the  expenoe  of  the  lord. 

The  lord  having  worked  the  mines  at  a  greater  perpendicular  distance  than  forty  yards 
from  a  dwelling  house,  and  thereby  injured  it, 

Held :  that  he  was  liable  to  an  action,  the  Act  not  interfering  with  the  common  law 
right  of  the  owner  of  the  surface  to  the  support  of  the  subjacent  etrata. 

2   T  2 
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1856.       near  to  and  adjoining  the  said  messuages,  &€.,  and  in 
Roberts     ^^^  under  and  near  to  the  said  foundations  thereof,  and 

Raiines.  E^^  ^^^  ^"S  ^'^^9  ^^^  moved,  the  coals,  minerab,  earth, 
stones  and  other  produce  of  the  said  mines,  under,  near 
to  and  adjoining  the  same  respectively,  that,  by  reason 
of  the  premises,  the  said  messuages,  &a,  have  sunk, 
cracked  and  given  way,  and  become  greatly  dilapidated 
and  injured,  and  are  likely  to,  and  will,  become 
untenanted  and  unfit  for  occupation,  and  greatly 
diminished  in  value :  and  plaintiffs  have  been  and  are, 
by  reason  of  the  premises,  greatly  prejudiced  and 
aggrieved  in  their  reversionary  estate  and  interest  of 
and  In  the  same. 
Pleas.  1.  Not  guilty. 

2.  That  plaintifis  have  not,  for  themselves  and  their 
tenants,  of  right  enjoyed,  nor  were  they  at  the  times 
aforesaid  respectively  of  right  enjoying,  nor  still  ought 
to  enjoy,  the  said  foundations,  in  manner  and  form  as 
in  the  declaration  alleged. 

3.  That  the  said  messuages,  &c.  in  the  declaration 
mentioned  were  not  in  the  possession  or  occupation 
of  certain  persons  respectively  as  tenants  thereof  to 
plaintiffs;  nor  did  the  reversion  thereof  belong  to  the 
plaintifis,  modo  et  forma. 

Issues  were  joined  on  these  pleas. 

On  the  trial,  before  Cresswell  J.,  at  the  last  Stafford- 
shire assizes,  it  appeared  that  the  place  mentioned  in 
the  declaration  had  formed  part  of  the  commons  and 
waste  land  in  the  manor  of  West  Brommch.  In  1801 
an  Act  of  Parliament  was  passed,  41  G.  3.  (U.  K.) 
c.  14.,  private:  <<For  dividing,  allotting,  and  inclosing 
the   several  open    common    fields,   common    pastures, 
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commons,  and   waste    lands,    within    the  manor  and        1856. 
parish  of  fFest  Bromwich^  in  the  county  of  Stafford.^  Roberts 

The    preamble   of   the    Act    recites,  among    other      halnks. 
matters,  as  follows;  p.  5.  (a) : 

'*  Whereas  there  are  within  the  manor  and  parish  of 
West  Brainwich^  in  the  county  of  Stafford^  several  open 
common  fields,  common  pastures,  commons,  and  waste 
lands,  containing  together,  by  estimation,  three  hundred 
and  eighty  seven  acres,  or  thereabouts : 

**And  whereas  Jerooice  Clarke  Jervoice^  Esquire,  is 
lord  of  the  manor  of  West  Bromwick  aforesaid,  and  as 
such  is  entitled  to  the  soil  of  the  said  commons  and 
waste  lands.** 

The  enactments  material  to  the  present  case  were  as 
follows. 

P.  66.  <<  And  be  it  further  enacted,  that  it  shall  be 
lawful  for  the  said  Jervaice  Clarke  Jervaice,  and  the  lord 
of  the  said  manor  for  the  time  being,  and  his  agents, 
servants,  and  workmen,  from  time  to  time  and  at  all 
times  hereafter,  to  come  into  and  upon  the  said  commons 
and  waste  lands  hereby  intended  to  be  inclosed,  or  any 
part  or  parts  thereof,  either  before  or  after  the  same 
shall  be  inclosed  (except  as  hereinafter  is  mentioned) 
to  search  for,  dig,  get,  and  raise,  any  coal  and  ironstone 
lying  and  being  in  or  under  the  commons  and  waste 
lands,  and  to  erect  any  work  or  works  for  that  purpose, 
and  to  dig  and  take  earth  for  making  and  to  make 
bricks  for  any  such  work  or  works,  and  to  carry  away 
and  dispose  of  such  coal  and  ironstone  to  and  for  his 

(a)  The  citatums  are  giren  lh>m  a  priated  copy  of  the  Act  which  was 
used  in  the  argument :  the  sections  in  this  copy  are  not  numhercd.  The 
Reporters  hare  been  unable  to  discover  any  printed  copy  in  which  the 
sections  are  numbered. 


646 


TRINITY  TERM. 


1866.  and  their  own  use,  making  full  and  complete  sads&c- 
Roberts  tion  to  the  person  or  persons  whose  allotments  shall  be 
Haines.  damaged  or  in  any  manner  injured  bj  the  working, 
getting,  having,  taking," 

P.  57.  **  and  carrying  away  the  said  mines  of  coal 
and  ironstone,  or  making  of  bricks  as  aforesaid,  and 
also  putting  the  lands  so  to  be  entered  upon  as  afore- 
said, in  the  same  state  and  condition  as  they  were  when 
entered  upon,  or  as  near  thereto  as  the  nature  of  the 
case  will  admit. 

''And  be  it  further  enacted,  that  the  lord  of  the  said 
manor  for  the  time  being,  or  other  person  or  persons 
as  aforesaid,  shall  on  no  account  whatsoever  open,  dig, 
sink,  or  carry  on  any  work  on  the  surface  of  the  ground 
for  getting  coal  and  ironstone  as  aforesaid,  within  the 
distance  of  forty  yards  of  any  dwelling  house  or  dwelling 
houses  now  or  hereafter  to  be  erected  upon  the  said 
commons  or  waste  lands,  nor  shall  they  get  any  coal  or 
ironstone  under  any  dwelling  house  or  dwelling  houses 
now  or  hereafter  to  be  erected  upon  the  said  waste 
lands,  within  the  perpendicular*' 

P.  58.  ''  distance  of  forty  yards  of  the  foundation  of 
any  such  buildings  now  or  hereafter  to  be  built  as  afore- 
said, except  as  hereinafter  mentioned. 

''And,  for  the  better  discovering  and  bringing  to 
justice  all  and  every  person  and  persons  who  shall  or 
may  open,  dig,  sink,  or  carry  on  any  work  for  the 
getting  of  coal  under  any  dwelling  house  or  dwelling 
houses  now  or  hereafter  to  be  built  on  the  said  commons 
or  waste  lands  within  the  perpendicular  distance  of  forty 
yards  from  the  same.  Be  it  further  enacted,  that  it  shall 
be  lawful  for  the  person  or  persons  who  shall  or  may  be 
entitled  to  such  dwelling  bouse  or  dwelling  houses,  by 
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themselves,  their  agents  and  servants,  from  time  to  time        2^55 

and  at  all  times  to  enter  and  iro  down  into  such  mines  — ; 

®  Roberts 

of  coal  and  ironstone  which  shall  or  may  from  time  to  ▼• 

time  be  opened,  and  to  make  use  of  the  machinery 
belonging  thereto  for  that  puriK)8e,  and  thereto'' 

P.  59.  **  view,  search,  measure,  latch,  and  use  all  other 
means  for  discovering  the  perpendicular  distance  of  the 
said  dwelling  house  or  dwelling  houses  from  such  mines 
as  shall  or  may  be  from  time  to  time  at  work,  got,  or 
getting,  so  that  the  perpendicular  distance  of  the  nearest 
approach  of  such  mines  of  coal  and  ironstone  to.  the 
said  respective  buildings  may  be  thereby  fully  ascer- 
tained and  determined ;  and  in  case  it  shall  happen  that 
such  mine  or  mines  have  been  or  shall  be  worked  or 
got  within  the  perpendicular  distance  of  forty  yards  as 
aforesaid,  from  the  said  respective  buildings,  whereby 
the  same  shall  or  may  be  endangered,  it  shall  be  lawful 
for  the  person  or  persons  entitled  as  aforesaid,  their 
heirs  and  assigns,  and  for  their  agents,  servants,  and 
workmen,  at  the  expence,  costs,  and  charges  of  the  lord 
of  the  said  manor  for  the  time  being,  to  enter  into  or 
upon  such  mine  or  mines,  and  from  time  to  time  to  use 
all  necessary  and'* 

P.  60.  '*  reasonable  ways  or  means  for  repairing,  sup* 
porting,  sustaining,  securing,  and  making  safe  the  said 
respective  buildings,  and  such  expences,  costs,  and  charges 
shall  be  recovered  by  the  person  or  persons  entitled  as 
aforesaid,  of  and  from  the  lord  of  the  said  manor  for  the 
time  being,  together  with  all  damages  they  or  either  of 
them  shall  or  may  sustain  for  or  by  reason  of  such  mines 
being  worked  and  got  within  the  distance  aforesaid.'* 

The  Act  then  empowered  Commissioners  to  divide 
and  allot  the  commons  and  waste  lands. 
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IS56.  The  plaintifis  were  entitled  to  the  reversion  claimed, 

RoBE&TB  ^7  title  derived  from  the  original  Idlottee  of  the  surfiioe 
Haines,  under  the  Act  The  defendant  was  the  manager  of  the 
mines  for  parties  deriving  title  from  Mr.  JervaicCf  the 
lord  of  the  manor  at  the  time  of  the  passing  of  the  Act, 
He  had  worked  the  mines  under  the  houses  which  were 
damaged ;  but  not  within  the  forty  yards  of  any  dwelling 
house.  The  jury  found,  by  the  consent  of  the  counsel 
for  the  plainti08,  that  the  mining  works  had  been  per- 
formed with  at  least  ordinary  care :  but  they  found  that 
the  damage  had  been  occasioned  by  the  working,  and 
that,  even  without  the  weight  of  the  houses,  the  ground 
would  have  given  way  by  reason  of  the  working.  The 
counsel  for  the  defendant  contended  that  the  lord  of 
the  manor  either  retained,  after  the  inclosure,  the  same 
right  of  mining  which  he  had  possessed  while  the  whole 
soil,  above  and  below,  belonged  to  him,  or  that  the  Act 
reserved  to  him  the  power  of  working  the  mines,  except 
within  the  specified  distance  from  dwelling  houses, 
provided  this  were  done  with  ordinary  care.  A  verdict 
was  found  for  the  plaintifis,  leave  being  reserved  to  move 
for  a  nonsuit 

In  last  Term,  Sir  Fitzroy  Kelly  obtained  a  rule  calling 
on  the  plaintifis  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  or  a  new  trial  be  had :  *'  First,  on  the 
ground  that  the  action  is  not  maintainable,  there  being 
no  negligence  or  improper  working  proved;  Second, 
that  the  working  of  the  mines  of  the  defendant  is 
authorized  by  the  Act  of  Parliament  (Inclosure  Act); 
Third,  that,  if  compensation  be  payable  under  the  Act 
of  Parliament,  it  cannot  be  recovered  in  this  action.'' 

Alexander,  Whitmore  and  Phipson  now  shewed  cause. 


V. 

Haines. 
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The  owner  of  mines  »  bound,  in  working  them,  to  1866. 
take  only  so  mach  as  Vill  leave  a  reasonable  support  to  RoBBaxfl 
the  sur&ce ;  Harris  y.  Rydmg  (a) ;  that  is,  a  sufficient 
support  for  the  surface  in  its  natural  state ;  Humphries 
V.  Brogden  (6):  and  the  last  case  shews  that,  if  enough 
be  not  left  to  support  the  surfaice  in  fiict,  no  defence 
arises  from  the  circumstance  that  the  mines  had  been 
worked  carefully  and  according  to  custom.  Smart  v. 
Morton  (c)  is  another  authority  to  the  same  effect: 
there  reliance  was  placed  on  a  deed  which,  it  was  said, 
enlarged  the  right  of  the  mine  owner  and  abridged 
that  of  the  owner  of  the  sur&ce :  but  it  was  held  that 
the  deed  did  not  go  so  far  as  to  amount  to  a  renuncia- 
tion, by  the  latter,  of  his  right  to  support.  The  de- 
fendant here  relies  upon  the  Inclosure  Act  But  that, 
in  the  first  instance  (p.  56),  only  gives  the  lord  the 
right  to  get  the  coal  and  iron,  and  take  earth  to  make 
bricks,  making  compensation  to  the  allottees  of  the 
surface  for  damage  done  in  so  doing:  this  relates  to 
iBurface  damage  only,  and  not  to  a  subtraction  of  sup- 
port ;  the  working  must  be  lawfully  done,  which  is  not 
the  case  where  the  support  is  destroyed;  Harris  v. 
Ryding  (a).  Then  (p.  57)  the  lord  is  prohibited  from 
mining  within  forty  perpendicular  yards  of  any  dwelling 
house ;  and  (p.  58)  power  of  inspection  is  given  for  the 
purpose  of  enabling  the  owners  of  dwelling  houses  to 
ascertain  whether  this  prohibition  has  been  infiringed, 
and,  in  such  case,  of  repairing  and  supporting,  the 
cxpence  to  be  recovered  from  the  owner  of  the  mine. 
This  docs  not  derogate  from  the  common  law  rights 
of  the  owner  of   the   surface;   it  adds  to  them.     At 

(o)  oM.^W.  60.  (.6)  12  Q.  B,  739.    See  p.  761. 

(c)  6  £,  §•  A  30. 
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1856.  common  law  the  owner  of  the  mine  might  have  gotten 
Roberts  ^^^  coal  at  any  depth,  great  or  small,  provided  he  did 
HAnfEs.  ^^^  destroy  the  support  of  the  surfiBtce ;  by  this  clause, 
he  is  absolutely  prohibited  from  mining  at  a  depth  not 
exceeding  forty  yards :  as  to  greater  depths,  the  mutual 
rights  are  as  they  would  have  been  independently  of  the 
clause. 

Sir  Fitzroy  Kelly,  WhateUy,  Keating  and  Somenet, 
contra.  The  plaintifis  appear  to  insist  that,  whenever 
mining  takes  place  below  and  damage  above,  the  mine 
owner  is  to  be  answerable.  [Lord  Campbell  C.  J.  The 
jury  are  to  say  whether  the  one  causes  the  other.]  It 
appears  that  here  the  parties  who  concurred  in  framing 
the  Act,  considering  that  they  could  not  safely  rely 
upon  the  view  to  be  taken  by  juries,  fixed  beforehand 
the  limits  within  which  the  working  should  not  take 
place,  and,  by  consequence,  left  it  free  to  the  mine 
owner  to  work  without  those  limits.  When  the  Act 
passed,  the  lord  was  owner  of  the  whole  land,  surface 
and  mine,  and  could  work  without  limit,  unless  indeed 
he  derogated  fcom  the  enjoyment  of  the  common  by 
the  commoners.  His  right  is  not  created  by  the  clause 
at  p.  56,  but  assumed.  The  lord  had  the  right  to  get 
the  minerals ;  this  clause  enables  htm  to  use  the  surface 
for  that  purpose.  The  clause  at  p.  57  constitutes,  in 
effect,  the  contract :  he  gives  up  nothing  but  the  right 
of  mining  at  so  small  a  depth  as  forty  yards.  There  is 
no  more  natural  right  in  the  owner  of  the  surface  than 
in  the  owner  of  the  mine.  It  is  true  that  the  lord,  if 
he  conveyed  a  dwelling  house,  might  be  supposed  to 
undertake  not  to  impeach  his  grant  by  injuring  the 
house.     But  nothing  appears  here  which  suggests  that 
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he  has  parted  with  any  of  the  rights  which  he  originally  1856. 
had,  except  to  the  extent  specified:  he  cannot  have  Roberts 
meant  to  give  to  the  owner  of  the  surface  the  power  to  HaInes. 
erect  a  dwelling  house  invested  with  privileges  abridging 
the  pre-existing  right  of  mining.  It  is  to  be  observed 
that  Lord  Campbell^  at  the  close  of  the  judgment  in 
Humphries  v.  Brogden  {a\  said :  **  We  need  hardly  say 
that  we  do  not  mean  to  lay  down  any  rule  applicable  to 
a  case  where  the  prim&  ftcie  rights  and  liabilities  of  the 
owner  of  the  surface  of  the  land  and  of  the  adjacent 
strata  are  varied  by  the  production  of  title  deeds,  or  by 
other  evidence."  So  in  Smart  v.  Morten  {b)  Lord 
Campbell  said :  **  the  prim&  fapie  rights  and  obligations 
of  the  owner  of  the  surface  and  of  the  minerals  may 
be  varied  by  the  production  of  title  deeds,  or  by  other 
evidence."  Now  here  the  title,  antecedent  to  the  Act, 
is  shewn:  there  is  no  right  whatever  in  the  plaintiffs 
except  such  as  they  derive  from  the  Act ;  nor  is  there 
any  abridgment  of  the  right  of  the  original  owner  of 
the  whole  land  except  such  as  the  Act  creates.  The 
case  is  much  like  Dudley  Canal  Navigatian  Company  v. 
GrazArook  (c).  There,  by  a  canal  Act,  the  mine 
owner  was  not  to  work  under  or  within  twelve  yards  of 
the  canal,  except  upon  giving  notice  to  the  canal  com- 
pany, who  then  might-  purchase  the  minerals :  and  he 
was  not,  in  working,  to  do  injury  to  the  navigation. 
The  mine  owner  gave  the  notice ;  the  company  did  not 
purchase  of  the  mine  owner.  Then  he  worked  within 
the  distance,  and  injured  the  navigation ;  but  he  had 
worked  only  in  the  usual  and  ordinary  mode :  and  the 
Court  held  that  he  was  not  liable :  and  they  said  that 

(a)  nQ.  B.  767.     See  nowhothoM  ▼.  WiUon,  ante,  p.  593. 
(6)  bE,^  B,  46.  (c)  1  B.  jr  Ad,  59. 
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1856.  the  clause  as  to  not  injuring  the  navigation  was  'Uo  be 
"robbrtb  construed  with  some  qualification^  viz.,  either  that  the 
Haines.  P^'^J  working  the  mines  is  to  do  no  unnecessary 
damage  or  injury  to  the  navigation,  or  no  extraordinary 
damage  or  injury  by  working  them  out  of  the  ordinary 
and  usual  mode."  In  the  course  of  the  argument^ 
Littkdak  J.  said :  **  Suppose  there  had  been  no  Act  of 
!Parliament  in  this  case,  and  a  man  had  sold  the  land 
to  the  company,  reserving  all  mines  to  himself,  he 
surely  would  have  been  entitled  to  work  the  mines  in 
the  usual  way,  even  if  he  had  thereby  caused  damage 
to  the  company."  Wyrky  Canal  Company  v.  Bradley  {a) 
is  a  similar  case*  As  to  the  compensation,  it  is  given 
only  for  surface  damage :  and,  besides,  this  action  is  not 
brought  for  not  compensating. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  Under  the  Inclosure  Act,  after 
the  allotment  has  been  made,  the  allottee  of  the  sur&ce, 
though  the  minerals  are  reserved,  has  all  that  the  owner 
of  the  surface  has  when  the  surface  and  the  minerals 
are  under  distinct  ownerships.  It  lies  on  the  defendant, 
who  has  the  minerals,  to  shew  that  under  the  Act  some 
right  is  conferred  upon  him  which  the  common  law  did 
not  give.  Before  the  Inclosure  Act,  the  land  down  to 
the  centre  of  the  earth  belonged  to  the  lord :  he  agrees 
to  the  Act;  and,  by  that,  he  places  the  allottees  of  the 
surface  of  the  inclosed  waste  in  the  same  position  as 
if  it  had  been  ancient  inclosed  land  and  the  lord  had 
alienated  the  surfi^^e  reserving  the  minerals.  In  such 
a  case  the  owner  of  the  surface  would  in  general  have 

(a)  7  Eatt,  368. 
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a  right  to  the  support  of  the  strata  below ;  and  it  would  1856. 
lie  on  the  mine*owner  to  shew  a  special  right  derogating  robbets 
from  this.  That  being  so,  according  to  Humphries  v.  Hainks. 
Broffden  (a\  a  decision  which  binds  us  till  it  is  cor- 
rected by  a  Court  of  Error,  the  owner  of  the  surface 
has  a  right  to  support  from  the  subjiwent  strata:  and,  if 
the  owner  of  those  strata,  working  ever  so  carefullj  and 
conformably  to  the  customary  mode,  causes  the  sur&ce 
to  subside,  he  is  liable  to  an  action  at  the  suit  of  the 
owner  of  the  surface.  Then  what  are  the  special  powers 
conferred  by  the  Inclosure  Act?  According  to  one 
reading  of  the  clause  at  page  56,  a  right  is  reserved  to 
the  lord  to  get  minerals  anywhere,  and  at  any  depth, 
provided  he  makes  compensation  for  the  damage  done. 
But  that  interpretation  of  the  clause  is  abandoned  by 
common  consent :  and  it  seems  to  be  agreed  that  the 
clause  is  confined  to  surface  damage,  and  gives  a  right 
only  to  do  that  for  which  the  compensation  could 
be  made.  By  this  section,  therefore,  no  right  to  take 
away  the  support  of  the  surface  is  conferred ;  and  there- 
fore no  defence  is  afforded.  Then  we  are  to  consider 
the  clause  at  page  57.  That  is  restrictive:  the  lord 
is  positively  forbidden  to  work  at  all  on  the  surface 
within  the  distance  of  forty  yards  of  any  dwelling  house, 
or  to  get  any  coal  or  iron  stone  under  any  dwelling 
house  within  forty  perpendicular  yards  from  the  foun- 
dation :  if  he  does  so,  he  is  a  wrong  doer,  even  if  no 
injury  results ;  and  a  Court  of  Equity  would  restrain 
him  by  injunction  from  doing  so.  Then  there  is  a 
power  to  inspect;  but  that  is  only  for  the  purpose  of 
enabling  the  owner  of  a  dwelling  house  to  see  that  no 

(a)  12  Q.  B.  739. 
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1856.  minerals  had  been  gotten  within  the  depth  of  forty 
RoBBETs  yards*  ITierefore  nothing  beyond  what  is  said  in  the 
HijNss.  <^I<^U8e  at  page  66  confers  any  power  upon  the  lord  to 
do  any  thing  which  he  might  not  do  at  common  law, 
any  thing  which  the  owner  of  minerals  might  not  do  in 
general.  Here  the  mining  has  caused  the  land  to 
subside :  and  the  owner  of  the  suriace  has  the  right  to 
the  foundations  which  he  asserts,  and  which  the  second 
plea  denies.  That  right  has  been  violated:  and  it  is 
immaterial  whether  this  has  been  caused  by  a  mining  at 
the  depth  of  fifty  or  five  hundred  yards,  if  the  injuiy 
has  been  done. 

CoLBRinoE  J.  I  am  of  the  same  opinion.  Inde- 
pendently of  the  particular  clauses,  the  ordinary  result 
of  any  inclosure  giving  the  surface  to  one  owner  and 
the  sub-soil  to  another  makes  them  owners  of  each, 
respectively,  with  their  common  law  rights.  For  the 
present  we  must  hold,  as  this  Court  has  decided,  that 
the  owner  of  the  surface  has  a  right  to  the  support  of 
the  subjacent  strata.  But  then  the  clauses  of  the  In- 
closure Act  are  referred  to.  Both  sides  agree  that  the 
clause  at  page  56  does  not  bear  on  the  present  question, 
that  it  only  gives  the  owner  of  the  mine  a  right  to 
enter  on  the  surface,  making  compensation  for  damage; 
I  agree  that  the  clause  at  page  57  contains  an  absolute 
prohibition,  and  is  not  applicable,  the  act  complained 
of  not  being  within  the  prohibition.  The  next  clause 
has  in  view  only  acts  fidling  within  the  clause  last 
mentioned. 

Erle  J.     I  am  of  the  same  opinion.     As  to  the 
ground  mainly  relied  upon  on  both  sides,  the  Act  of 
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Parliament  recognizes  a  separate  property  in  the  owner  1856. 
of  the  surface  and  the  owner  of  the  minerals.  If  the  Roberts 
owner  of  minerals  may  not  so  work  as  to  destroy  the  haines. 
support  of  the  surface,  is  there  any  thing  in  the  Act  inter- 
fering in  this  case  with  the  rule  of  common  law  ?  I  thought, 
at  first,  that  the  section  conferring  the  right  to  enter 
and  get  all  the  mineralsy  subject  to  the  duty  of  making 
compensation,  was  applicable:  but  it  seems  to  be  agreed 
that  that  only  gives  a  power  to  enter  on  the  surface. 
Then  we  are  to  look  at  the  next  section.  It  is  said  that 
this  recognizes  a  power  in  the  lord  as  great  as  that 
which  he  had  when  he  was  owner  of  both  surface  and 
subHsoil,  subject  to  the  restriction  not  to  work  on  the 
sur&ee  within  forty  yards  of  any  dwelling  house,  or  to 
get  the  minerals  within  the  perpendicular  depth  of  forty 
yards  from  the  foundation  of  the  dwelling  house.  I 
cannot  see  that  any  such  right  is  recognized :  the  surface 
is  given  to  the  allottees,  and  a  peculiar  protection  to 
the  owner  of  the  dwelling  house :  but  his  general  right 
to  support  b  left. 

(Cbompton  J.  had  left  the  Court) 

Rule  discharged. 


656  TRINITY  TERM. 

1856. 


^JUTal'  FKmi  and  Mabsden  against  Gbeen. 

de^^dSd'  JT  ffAWKmS^nth\8Tem,ohtBLmed€Lm\ecMing 
dated  on  a  day  *  upon  the  plaintiflB  to  shew  cause  why  the  verdict 

Term  1856,      obtained  in  this  cause,  and  all  subsequent  proceedings, 

wai  (owing  to 

an  amendment  should  not  be  set  aside  with  costs:  *'on  the  ground  that 

ings after  *  no  sufficient  notice  of  trial  was  given:    or  why  there 

noSoe^had  should  not  be  a  new  trial:   on  the  ground  that  (he 

and"armoom?'  defendant  was  misled  by  the  notice  of  trial,  and  did 

oflSe^**^^  not  appear  at  the  trial,  under  the  belief  that  it  was  for 

in  cooM-  the  second  Sittings  in  Easter  Term  1857 ;  and  also  upon 

qnenoe)  gtren 

fortheseoottd    the  ground  that  the  defendant  has  filed  an  affidavit  of 

sittings  in 

Eatttr Ttrm  merits:    and  also  upon  the  ground  that  he  had  no 

the  caM  was  sufficient  uotice  of  trial.'' 

TerdicTob^  1*^®  ^^  ^^  obtained  on  the  affidavit  of  the  defend- 

t^'^defendant!  ^"^     ^^  deposed  that  he  had  pleaded  to  the  action  on 

!Sthe*^i^*  31st  ilfarcA,  1856,  and  that  issue  was  joined  on  I8th 

sittings  in  AprS  1856.     That  on  that  day  notice  of  trial  was  given 

Stuitr  X  erm 

1856.   The      for 'Uhe  second  sittings  in  next  £'a«/tfr  Term."    That, 

Court,  belie v« 

ing  that  in  fact  on  receiving  the  notice,  he  **  believed  that  the  notice 

had  not  been     was  given  for  Ecuter  Term  1857,  and  took  no  notice 

to  wfi^^l'tb^  thereo£"    That,  having  occasion  to  go  to  Farmouth  and 

]^^^^^^  Norwich  on  business,  he  was  surprised  to  find,  on  his 

!^hrftd.ud  '^^""^  ^  8*  -*%  18^6,  that  the  plaintiffs  had  pro- 

also  to  merits,    ceeded    to    trial   and    obtained    a  verdict,    and    had 

given  him  notice,  on  5th  of  May  then  instant,  for  the 

taxation  of  costs.     That  he  had,  as  he  was  informed 

and  verily  believed,  a  good  defence  upon  the  merits. 
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In  answer,  the  attorney  for  the  plaintifis  deposed  that  1B56. 
on  31st  March  last  defendant  delivered  a  plea  which  was  Fenn 
informal  and  demurrable;  whereupon  the  said  attorney  Grekn. 
took  out  a  summons  for  leave  to  sign  judgment :  and 
that,  on  18th  ApriU  the  plea  was  amended  by  a  Judge's 
order,  by  consent;  and,  on  the  same  day,  issue  and 
notice  of  trial  were  delivered  as  stated  in  defendant's 
affidavit.  The  attorney  further  deposed  that  "I  had 
prepared  the  said  issue,  ready  to  be  delivered  on  the 
2d  day  of  April  last,  for  the  first  sittings  in  last  Easter 
Term,  and  had  so  dated  it;  but,  owing  to  said  last 
mentioned  plea  being  defective,  I  could  not  deliver  it 
on  that  day:  and,  when  the  plea  was  amended,  I  altered 
the  date  of  the  notice  of  trial  from  the  2d  to  the  18th 
of  April,  and  the  sittings  fit)m  the  first  to  the  second 
sittings,  as  on  inspection  of  the  said  issue  will  appear." 
That  defendant  well  knew  that  the  notice  of  trial  was 
for  Easter  Term  1856 ;  for  that,  two  or  three  days  after 
the  delivery  thereof,  deponent,  in  a  conversation  with 
defendant  (more  fully  detailed),  told  him  that  the  case 
would  be  tried  in  about  ten  days.  This  conversation 
was  also  deposed  to  by  the  partner  of  the  last  deponent. 

(yMaUey  now  shewed  cause.  It  is  impossible  to 
believe  that  the  defendant  was  misled  by  the  mistake  in 
the  notice.  The  question,  therefore,  is  whether  he  is 
entitled  to  avail  himself  of  the  verbal  inaccuracy.  Ben- 
thall  V.  fFest  (a)  was  cited  when  the  rule  was  moved 
for;  and  that  decision  is  certainly  an  authority  for  the 
defendant  But  Lord  Abinger  there  differed  from  the 
rest  of  the  Court :  and  the  justice  of  the  case  is  clearly 
the  other  way. 

(a)  1  D.  ^  £.  699. 
VOL.   YI.  2   U  E.   &   B. 
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1856.  H.  Hawkins,  cuntr^.     A  notice  of  trial  muBt  be  in 

j^:;;;;;;  writing,  by  Reg.  Gen.  ff.  1853.  sect  161  (a),  and  must 
clearly  and  specifically  shew  when  and  where  the  trial 
is  to  be  had  ;  else  the  trial  is  irregular.  [Culeridffe  J. 
Though  the  defendant  knows  what  is  really  meant?] 
Yes.  The  notice,  as  it  originally  stood,  was  good  for 
Easter  Terra  1856,  being  dated  before  that  Term  com- 
menced: when  the  date  was  altered  to  a  day  in  that 
Term,  the  word  "  next"  could  not  mean  the  then  Term. 
BenthaU  v.  West  {b)  is  an  instance  of  the  strictness  with 
which  such  notices  are  construed ;  and  that  case  was 
much  stronger  than  this,  inasmuch  as  there  the  defend- 
ant's attorney  had  agreed  to  short  notice  of  trial  for  the 
Term  which  was  really  meant,  and  had  been  in  Court 
the  day  before  the  triaL  And  there  the  defendant  did 
not,  as  here,  depose  to  his  having  been  misled.  Then 
there  is  the  affidavit  of  merits. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  ought  to  be  made  absolute.  It  is  very  proper  that 
there  should  be  a  written  notice  of  trial,  giving  informa- 
tion upon  which  a  reasonable  man  would  act  We  may 
here  treat  the  word  ''next "as  surplusage;  and  then 
the  Term  described  in  the  notice  will  be  that  in  which 
the  notice  is  given. 

CoLERiDOB  J.  I  entirely  agree.  The  notice  in 
writing  is  for  the  purpose  of  giving  information  when 
the  cause  is  to  be  tried.  As  to  the  defendant's  affidavit 
that  he  believed  Easter  Term  1857  to  be  meant,  I  not 
only  do  not  believe  it,  but  think  it  one  of  the  most 
impudent  affidavits  ever  filed. 

(a)  \  B.^B.  uvi.  {h)  \  D.^L.  599. 
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Erle  J.  He  must  have  known  that  Easter  Term  1856. 
1856  was  meant,  when  he  found  the  words  repeated  fenn 
which  had  been  used  to  designate  that  Term.  Oebbn. 

Cbompton  J.  No  doubt  the  notice  conveyed  to  the 
mind  of  the  defendant  that  that  Term  was  meant.  I 
agree  with  the  view  taken  bj  Lord  Ahinger  in  BenthaU 
V.  fVest{a)\  and  I  think  we  ought  to  say  that  we  do 
not  assent  to  that  decision.  As  it  was  a  decision  that 
could  not  be  reviewed  in  a  Court  of  Error,  we  are 
justified  in  saying  that  it  is  one  which  this  Court, 
dissenting  from  it,  will  not  act  upon. 

Rule  discharged. 

(a)  1  2>.  $•  £.  699. 


RoBEBT  Hanks,  James  Cole,  William  Hanks  Monday, 
and  Robebt  Willl/lms  against  Henby  Palling. 


T 


HE  declaration  chaiged  that  plaintiffs  heretofore,  to  Defendant 

became  pur* 
wit  on  22d  January  1855,  caused  to  be  put  up  and  chaser  at 

exposed  to  sale,  by  public  auction,  in  divers  Ipts,  certain  5? ^  lot^comt** 

premises,  including  amongst  others  a  freehold  messuage  S^hold'me!! 

or  tenement  &c.,  subject  to  an  apportioned  yearly  fee  "^^,^"^^4 

of2U.  By 
the  conditions 
of  sale,  no  eridence  was  to  be  required  of  the  receipt  or  payment  or  existence  of  the  fee 
flurm  rent,  other  than  that  disclosed  by  a  certain  conToyance ;  **  nor  should  any  objection 
be  taken  to  th^  title  in  consequence  of  the  non-payment  or  non-receipt"  of  the  fee  farm 
rent.  It  was  discovered  that  in  fact  the  rent  had  not  been  paid  or  received  for  twenty 
years  before  the  sale :  and  the  purchaser  contended  that  it  was  therefore  eitinguished 
under  sUt.  3  &  4  W.  4.  e.  27.  «.  34.,  and  had  ceased  to  exist  at  the  time  of  the  sale. 

Held,  that  he  was  not  entitled  to  repudiate  the  contract  on  this  ground,  but  must  be 
oonndOTed  to  have  purchased,  under  the  conditions  of  sale,  the  chance  of  the  rent  being 

2  u  2 
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1856.  farm  rent  of  2U.,  but  with  the  benefit  of  a  fee  farm  rent 
Hanks  ^^  21*.  granted  out  of  premises  in  New  Street,  Briitd, 
Pauwo.  ^^'^^  comprised  lot  3  in  the  particulars  of  sale,  upon 
and  subject  to  the  following  (amongst  other)  condi- 
tions of  sale.  That  the  highest  bidder  for  each  lot 
should  be  the  purchaser  thereo£  That  the  purchaser, 
or  respective  purchasers,  should,  immediately  on  being 
declared  such,  pay  to  the  vendors'  solicitor  a  deposit  of 
15/.  per  cent  on  the  amount,  and  in  part  of  the  purchase 
money,  and  sign  an  agreement  for  payment  of  the 
remainder  on  25th  March  then  next,  between  the  hours 
of  &C.,  at  &c. ;  at  which  time  and  place  the  respective 
purchases  were  to  be  completed,  and  from  which  time 
the  respective  purchasers  would  be  entided  to  the  pos- 
session or  to  the  receipt  of  the  rents  and  profits  of  the 
property  purchased.  And,  if  from  any  cause  whatever 
the  purchase  or  respective  purchases  should  not  be 
completed  by  the  said  25th  day  oi  March,  the  purchaser 
or  purchasers  making  default  should  pay  interest  at 
the  rate  of  5/.  per  cent,  per  annum  on  the  remainder 
of  his,  her  or  their  purchase  money  from  that  day 
until  the  purchase  or  respective  purchases  should  be 
completed.  That,  within  fourteen  days  from  the  day  of 
sale,  the  vendors  should,  at  their  ezpence,  have  ready 
at  &C.,  for  delivery  to  each  purchaser,  an  abstract  of 
title  to  the  lot  or  lots  purchased  by  him,  her  or  them 
respectively;  commencing,  as  to  lot  1,  with  &c. ;  as  to 
lot  2,  with  &c. ;  as  to  lot  3,  with  indentures  of  lease  and 
release  of  24th  and  25th  June  1816 :  but  should  not  be 
required  to  deduce  any  title  prior  to  the  aforesaid  dates, 
nor  to  produce  any  deeds  or  documents  not  in  their 
possession,  whether  recited,  mentioned  or  referred  to, 
or  covenanted  to  be  produced  in  or  by  any  indenture 


Palunq. 
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or  not  And,  if  the  respective  parchasers  or  their  2856. 
respective  solicitors  did  not,  within  ten  days  from  the  — Hanm 
time  of  the  abstracts  being  readj  for  delivery  as  afore- 
said, state  to  Thomas  Dix  (before  mentioned)  some  valid 
objection  or  requisition  in  writing  to  or  on  the  title 
or  respective  titles  commencing  as  aforesaid,  he,  she  or 
they  should  be  considered  as  accepting  the  same ;  and 
all  objections  and  requisitions  not  delivered  by  that 
time  should  be  considered  as  waived;  and  in  this 
respect  time  should  be  considered  as  of  the  essence  of 
the  contract  That  all  statements  or  recitals  in  any 
deeds  or  documents  twenty  years  old  or  upwards  should 
be  deemed  conclusive  evidence  of  the  matters,  facts  or 
deeds  as  stated.  And  the  purchaser  of  any  lot  should 
not  be  entitled  to  require  any  other  evidence  of  the 
division  or  proportion  of  any  ground  rent,  payable  out 
of  any  lot  with  other  premises,  other  than  that  in  the 
vendors'  possession;  and  no  evidence  should  be  re- 
quired of  the  receipt  or  payment  or  existence  of  the  two 
ground  rents  of  1/.  \s.  each,  other  than  that  disclosed 
by  the  conveyance  to  Robert  Hanks,  deceased,  which 
was  then  produced ;  nor  should  any  objection  be  taken 
to  the  title  in  consequence  of  the  non-payment  or  non- 
receipt  of  either  of  the  said  rents.  That,  upon  payment 
of  the  remainder  of  the  purchase  money  at  the  time 
and  place  before  mentioned,  and  the  full  observance 
and  performance  of  those  conditions  on  the  part  of  the 
respective  purchasers,  the  vendors  should  convey  the 
respective  lots  to  the  respective  purchasers  thereof,  or 
as  he,  she  or  they  should  direct :  but  vendors,  being 
trustees  for  such  sale,  should  not  be  required  to  enter 
into  any  other  covenant  than  the  usual  covenant 
that  they  had  done  no  act  to  incumber.     That,  if  any 
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1856.  error  or  misstatement  should  be  discovered  in  the  afore- 
Hanis  going  particulars  of  sale  as  to  any  lot  or  lots,  the  same 
Paluko.  should  i^ot  annul  the  sale;  but  a  compensation  or 
equivalent  in  respect  of  such  lot  or  lots  should  be  given 
or  taken  as  the  case  might  require ;  such  compensation, 
in  case  of  difference,  to  be  settled  by  the  auctioneer,  and 
to  be  binding  on  all  parties.  That,  if  any  purchaser 
or  purchasers  should  fail  to  comply  with  the  said 
conditions,  his,  her  or  their  deposit  money  shall  be 
forfeited  to  the  vendors,  who  should  be  at  liberty,  at 
any  time,  to  resell  the  lot  or  lots  purchased  by  such 
defaulter  or  defaulters,  either  by  public  auction  or 
private  contract;  and  the  deficiency,  if  any,  occasioned 
by  such  second  sale,  and  all  ezpences  attending  the 
same,  should,  immediately  after  the  resale,  be  made 
good  to  the  vendors  by  the  defaulter  or  defaulters  at 
that  sale ;  And,  in  case  of  non-payment  of  the  same, 
the  whole  thereof  should  be  recoverable  by  the  vendors  as 
and  for  liquidated  damages  without  previously  tendering 
a  conveyance  to  the  purchaser  or  purchasers  making 
defiEiult:  and  any  increase  in  price  which  might  be 
produced  on  any  subsequent  sale  should  belong  to  the 
vendors.  That,  if  the  vendors  should  be  unable  to  make 
a  good  title  to  any  or  either  of  the  lots  agreeably  to  the 
said  conditions,  or  if  the  purchaser  or  purchasers,  or  his, 
her  or  their  solicitors,  should  make  any  requisition  on 
the  title  with  which  the  vendors  should  be  unwilling  or 
unable  to  comply,  and  notwithstanding  such  vendors 
might  have  previously  endeavoured  to  answer  or  comply 
with  such  requisitions,  the  deposit  money  and  fees  then 
paid  relating  to  such  lot  or  lots  should  be  returned  to 
the  purchasers,  who  should  accept  the  same  in  foil 
satisfaction  of   all  damages,  and   the  contract  be  no 


Hanks 
Pallivo. 
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further  proceeded  with.    (The  declaration  set  out  no-       isse. 

merous  other  conditions,  which,  as  not  material  to  the 

point  decided,  have  been  omitted.)    Averment:  that 

defendant  was  the  highest  bidder  for,  and  then  became 

and  was  in  doe  manner  declared  to  be  the  purchaser  of, 

the  said  messuage  or  tenement,  &c,  subject  as  aforesaid, 

being  lot  3  as  aforesaid,  and  then  agreed  to  purchase 

the  same  at  and  for  a  certain  snm  of  money,  to  wit  105£, 

under  and  sabject  to  the  said  conditions  of  sale,  and  did 

then  pay  down  a  certain  sum  of  money,  to  wit  the  sum 

of  15il  15«.,  being  after  the  rate  of  15il  per  cent,  as  a 

deposit  upon  and  in  part  payment  of  the  said  purchase 

money.    And,  although  plaintifis  were  ready  and  willing 

to  do  and  perform,  and  did  and  performed,  all  conditions 

precedent  and  other  things  on  their  part  to  be  done  and 

performed,  pursuant  to  the  said  conditions,  and  although 

the  said  25th  of  March,  being  the  time  for  payment  of 

the  remainder  of  the  said  purchasie  money,  pursuant  to 

the    said    conditions,  had    elapsed    before  the  resale 

hereinafter  mentioned,  yet  defendant  did  not  nor  would, 

cm  or  before  the  said  25th  March,  or  at  any  other  time, 

pay  or  cause  to  be  paid  to  plaintiff  the  remainder  of  the 

said  purchase  money  or  any  part  thereof,  pursuant  to 

his   said  conditions  and  agreement,  but  then  wholly 

neglected  and  refused  so  to  do,  and  failed  to  comply 

with  the  said   conditions  of  sale  as  to  the   payment 

of  the  remainder  of  the  said  purchase  money.     And 

thereupon  plaintifis,  afterwards,  and  after  the  said  25th 

March,  according  to  and  by  virtue  of  the  said  conditions 

of  sale,  again  exposed  the  said  messuage  or  tenement, 

&C.,  subject  as  aforesaid,  to  sale  by  public  auction  under 

and  8ul]gect  to  certain  terms  and  conditions  of  sale;  and 

the  same  were  then,  at  such  last  mentioned  exposure  to 
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1856.  sale  as  aforesaid^  resold  for  a  much  less  price  or  sam  of 
H^„„  money  than  the  said  price  or  sum  for  which  the  same 
Paluno.  '^  ^^^  ^^^  ^  defendant  as  aforesaid,  to  wit  for  the 
sum  of  81/.;  whereby  there  was  a  deficiency  between 
the  said  price  for  which  the  said  messuage  or  tenement, 
&a,  subject  as  aforesaid,  were  so  sold  to  defendant  as 
aforesaid,  and  the  said  price  for  which  the  same  were  so 
sold  on  such  resale,  to  a  laiige  amount,  to  wit  24/. ;  and 
the  expences  attending  such  resale  then  amounted  to  a 
certain  other  large  sum  of  money,  to  wit  82^  Ids.  6d.; 
of  all  which  said  premises  the  defendant  had  due  notice; 
and,  by  reason  of  the  premises,  and  according  to  the 
said  terms  and  conditions  of  sale,  defendant  then  became 
liable  to  pay,  and  ought  to  have  paid,  to  plainti£P  the 
several  sums  of  24/.  and  SL  19«.  6{L  Breach:  non- 
payment of  those  sums. 

The  defendant  pleaded  several  pleas:  the  following 
only  are  now  material. 

4.  That  plaintifis  did  not,  within  fourteen  days 
from  the  day  of  the  said  sale,  have  ready  at  &c. 
(the  place  named  in  the  conditions),  for  delivery  to 
the  defendant,  an  abstract  of  title  to  the  said  lot  so 
purchased  by  the  defendant  as  aforesaid,  commencing 
as  in  the  said  conditions  in  that  behalf  mentioned, 
and  in  other  respects  according  to  the  said  conditions, 

5.  That  defendant  did,  within  ten  days  fix)m  the 
time  of  the  abstract  of  title  to  the  said  lot  so  purchased 
by  him  being  ready  according  to  the  said  conditions, 
state  and  deliver  to  the  said  ITiomas  Dix  divers  valid 
objections  in  writing  to  the  title  to  the  said  lot  so 
purchased  by  the  defendant,  commencing  as  aforesaid; 
and  which  objections,  by  the  said  conditions  and  the 
said  agreement  of  purchase,  the  defendant  was  entitled 
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to  take  and  make ;  and  which  objections  then  existed  i856« 
and  still  exist;  and  the  same  were  not  at  any  time  hanm 
cleared  ap  or  removed,  Palumg. 

6.  That  defendant  did,  within  ten  days  from  the 
time  of  the  abstract  of  title  to  the  said  lot  so  purcBflsed 
by  him  being  ready,  according  to  the  said  conditions, 
state  and  deliver  to  the  said  TAamas  Dix  divers  valid 
requisitions  in  writing  on  the  title  to  the  said  lot  so 
purchased  by  the  defendant,  commencing  as  aforesaid ; 
and  which  requisitions,  by  the  said  conditions  and  the 
said  agreement  of  purchase,  the  defendant  was  entitled 
to  make  and  insist  on:  and  the  pUuntifiis  did  not  comply 
with,  clear  up  or  answer  the  said  requisitions:  and  they 
did  not  make  out  or  deduce  a  good  and  valid  title  to  the 
said  lot  according  to  the  said  conditions. 

8.  That  the  said  alleged  fee  &rm  rent  of  21«.  alleged 
and  described  to  have  been  granted  out  of  premises  in 
New  Street,  Bristol,  had  no  existence  whatever  at  the 
time  of  the  said  exposure  to  sale,  or  at  any  time  since ; 
and  there  was  no  such  property  or  thing. 

Issues  were  taken  on  all  the  pleas. 

On  the  trial,  before  CrenweU  J.,  at  the  last  Olaueee^ 
tershire  Assizes,  it  appeared  that  the  sale  took  place  as 
stated  in  the  declaration,  and  that  the  particulars  and 
conditions  of  sale  were  as  there  stated,  except  that, 
instead  of  the  words  in  the  declaration  <'  but  with  the 
benefit  of  a  fee  &rm  rent"  &c.,  the  words  in  the  par- 
ticulars were  ^'and  also  a  fee  farm  rent"  &&  It  was 
admitted  by  the  counsel  for  the  plaintiffs  that  neither 
of  the  fee  farm  rents  had  been  paid  or  received  for  more 
than  twenty  years.  The  defendant's  attorney,  after  the 
abstract  was  delivered  to  him,  sent  in  to  the  attorney 


666  TRINITT  TERM. 

1856.  for  tlie  plaintiffii,  within  the  ten  days,  some  written 
Hamm  requisitions,  the  first  of  which  was  as  follows. 
Pauling.  '^*  "The  vendor  should  shew  his  title  to  the  rent  of 
IL  Is.  issuing  out  of  messuages  in  New  Street,  which  is 
not  disclosed  by  the  abstract."  To  which  the  attorney 
for  the  plaintifis  returned  an  answer  in  writing  referring 
to  the  condition  of  sale,  and  adding:  "Mr.  Cak,  one 
of  the  trustees,  and  who  appears  to  have  been  well 
acquainted  with  Mr.  Hanks  and  his  afiairs,  understands 
that  the  rent  of  U  Is.,  charged  on  premises  in  New 
Street,  was  never  received  by  him.**  The  defendant 
insisted  on  the  objection,  and  refused  to  complete  the 
purchase :  and  the  resale  took  place  at  the  loss  described 
in  the  declaration.  A  verdict  was  taken  for  the  plain- 
tifis for  3221  I9s.  6d.,  leave  being  reserved  to  move  to 
enter  a  verdict  for  the  defendant 

WluxteUy,  in  last  Term,  obtained  a  rule  Nisi  for 
entering  a  verdict  for  the  defendant,  *'on  the  ground 
that,  the  fee  farm  rent  payable  out  of  the  premises  in 
New  Street  having  been  exdnguished  by  non-payment, 
the  defendant,  notwithstancUng  the  conditions  of  sale, 
was  entitled  to  rescind  the  contract  in  tota" 

KeaHnff  now  shewed  cause  (a).  The  defendant  was 
not  entitled  to  refuse  to  complete  the  purchases.  A  pur- 
chaser, in  general,  may  of  course  require  a  good  title ; 
but  he  may  limit  this  general  right ;  Spratt  v.  Jeffery  (&) 
is  a  strong  instance.  But  it  is  said  that,  although  the 
defendant  might  have  been  precluded  from  objecting  to 

(a)  Before  Lord  Campbdl  C.  J.,  CoUrid^  and  Erie  Ji. 
(6)  10  B.  ^  a  249. 


T. 

Palling. 
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the  title  to  an  exiadng  property,  yet,  under  stat.  8  ft  4  1955, 
W.  4.  c.  27.  *.  84.,  the  rent  is  aetually  extinguished  by  hahm 
non*paynient,  so  that  this  is  a  sale,  not  of  something  to 
which  the  plaintiff  cannot  shew  a  good  title,  but  of 
that  which  does  not  exist  The  conditions,  however, 
drew  the  attention  of  the  purchaser  to  the  particular 
difficulty  of  the  non-payment;  and  he  was  content  to 
take  the  risk.  It  is  not  like  the  case  of  the  sale  of  a  ship 
or  other  chattel,  where  the  existence  of  the  thing  sold 
is  assumed  as  a  condition  of  the  contract.  {Ccleridge  J. 
Perhaps  it  will  be  said  that,  though  the  purchaser  was 
not  to  object  to  want  of  proof  of  payment,  he  might,  if 
he  himself  proved  non-payment,  insist  upon  the  non- 
existence of  the  rent]  He  has  agreed  not  to  repudiate 
the  bargain  in  consequence  of  the  non-payment  itself. 
It  is  as  if  he  had  said:  I  am  aware  that  the  rent  has 
not  been  pud  for  twenty  years;  but  I  will  take  the  lot 
nevertheless:  in  that  case,  could  he  have  refused  to  take 
the  lot  on  the  ground  of  the  non-payment  ?  It  may  be 
that,  if  the  rent  had  never  existed,  or  had  been  aliened, 
the  condition  would  not  protect  the  vendors ;  but  the 
specific  objection  made  is  provided  against  by  the 
condition. 

Whateky  and  Fh^^ton^  on  a  later  day  in  the  Term 
{June  4th),  were  heard  in  support  of  the  rule.  It 
appeared,  on  the  evidence,  that  the  rent,  by  sect  34  of 
Stat.  3  &  4  )^  4.  c.  27.,  had  no  existence.  In  Bobinsan 
V.  Musgrave  (a)  the  conditions  of  sale  provided :  **  That 
if  any  mistake  shall  be  made  in  the  description  of 
the  premises,  or  any  other  error  whatever  shall  appear 

(a)  2Afoo.^it.92. 
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1866.  ii^  the  particulars  of  the  property,  such  mistake  or  error 
Hanks  ^^^^  ^^^  annul  the  sale,  but  a  compensation  or  equivalent 
Palling.  ^^^  "^  given  or  taken,  as  the  case  may  require."  A  sub- 
stantial part  of  the  property,  as  described  in  the  parti- 
culars of  sale,  could  not  be  found  at  all :  and  Tmdal 
C.  J.  said  to  the  jury:  ''If  any  substantial  part  of  the 
property  purporting  to  be  sold  turns  out  to  have  no 
existence,  or  cannot  anywhere  be  found,  that  circum- 
stance, in  my  opinion,  entitled  the  plaintifis  to  rescind 
the  contract  in  toto ;  even  if  you  think  that  the  defend- 
ant was  not  guilty  of  any  fraudulent  misrepresentation 
in  that  respect:  deficiency  in  the  value  may  be  fit 
matter  for  compensation ;  but  not  the  total  absence  of 
one  of  the  things  sold."  That  case  also  shews  that  the 
clause  for  compensation,  in  the  present  case,  is  inappli- 
cable to  the  facts.  In  Dobell  v.  Hu^hmson  (a)  the  same 
points  were  decided  by  this  Court  in  banc.  A  con- 
dition which  should  dispense  with  the  existence  of  the 
subject  of  sale  described  in  the  particulars  would  be 
repugnant  and  void.  \_Coleridge  J.  Is  the  rent  itself 
extinguished  ?  Does  sect  34  do  more  than  extinguish 
the  right  to  sue  for  it?  If,  after  non-payment  for 
twenty  years,  a  series  of  firesh  paynients  were  made, 
might  not  the  old  rent  be  said  to  exist  without  a  fresh 
grant?  Lord  Campbell  C.  J.  If  you  could  shew  that 
the  rent  had  in  fact  never  existed,  your  argument 
might  be  sound.]  According  to  Owen  v.  De  Beauvoir(b) 
the  non-payment  for  twenty  years  extinguishes  the  rent 
itself;  so  that  it  is  not  necessary  to  plead  the  statute 
in  answer  to  an  avowry  for  the  rent,  but  proof  of 
the  non-payment  supports  a  plea  of  non  tenuit 

(a)  3  j1,^  E,  355.  (6)  16  M.  ^  W.  547. 
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Lord  Campbell  C.  J.  I  think  the  plaintiflb  are  1856. 
entitled  to  our  judgment.  The  purchaser  makes  an  Hanm 
objection  which  is  excluded  by  the  conditions  of  sale,  p^^kg. 
llie  defendant's  counsel  appear  properly  to  admit  that 
the  condition  applies,  if  it  be  valid :  and  he  would  be 
entitled  to  object  if  the  fact  were  that  there  had  never 
been  such  a  rent,  or  that  it  had  been  aliened.  But  he 
cannot  object  that  there  has  not  been  a  payment;  and 
this  is  all  that  he  attempts  to  do.  It  is  ingeniously 
aif;ued  that  the  rent,  under  those  circumstances,  was  a 
nonentity,  and  could  not  be  made  the  subject  of  sale. 
But,  at  the  time  of  the  sale,  it  seems  to  have  been 
doubtful  whether  there  had  been  a  perception  of  the 
rent  within  the  twenty  years.  There  is  nothing  illegal 
in  selling  a  chance  of  getting  the  rent;  and  the  con- 
ditions shew  that  this  is  what  was  done.  We  are  not 
called  upon  to  give  any  opinion  upon  the  point  whether, 
after  the  expiration  of  the  twenty  years,  there  was  an 
absolute  bar.  My  decision  rests  upon  the  ground  that 
by  this  agreement  the  purchaser  took  the  risk  of  the 
rent  not  having  been  paid ;  and  in  that  there  is  nothing 
illegal. 

CoLBRiDOK  J.  I  am  of  the  same  opinion.  The 
language  of  the  conditions  has  beep  studiously  framed 
so  as  to'  preclude  this  objection.  It  is  not  said  that 
there  shall  be  no  objection  taken  on  the  ground  of  the 
non-existence  of  the  rent,  but  that  no  objection  shall  be 
taken  on  the  ground  of  non-payment  or  non-receipt 
It  is  argued  that,  by  reason  of  the  non-payment,  the 
rent  was  not  in  existence  at  the  time  of  the  sale.  But 
it  seems  that  it  once  was  in  existence,  and  that  the  only 
doubt  was  whether  or  not  there  had  been  payment 
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1856.        which  coold  be  proved.     An  agreement  to  purchase  a 
Hanks       ^"^  under  such  circumstances  is  perfectly  valid. 


T. 

Palung. 


Erle  J.  concurred. 


(Crompton  J.  had  left  the  Court) 


Rule  dischai^ed. 


SiEvEKiNG  and  SrEVEEiNQ  against  Maass. 

^PHE  declaration  alleged  that  the  plaintifis  and  the 
defendant  agreed  by  charter  party  that  the  ship 
Minerva^  of  which  defendant  was  master,  then  lying  at 
Copenhageriy  should  proceed  to  Nyland  direct,  and  there 
load  from  the  plaintifl^'  factors  a  cargo  of  timber,  and, 


April  doth, 
1856'.] 

Declaration 
alleged  that 
defendant, 
being  master 
of  a  ship  lying 
at  Copenhagen^ 
affreed  with 
plaintiflfs,  by 
charter  party 

^*^1b"*h*"'  being  80  loaded,  should  therewith  proceed  to  a  coal 
should  proceed 

to  Nyland,  and  there  load  from  plaintifi*  factors  a  cargo  of  timber,  and  proceed  therewith 
to  a  coal  port,  or  a  good  and  safe  port  in  the  Firth  of  Forth,  or  to  London,  or  to  a  good 
and  safe  port  on  the  East  coast  of  Greai  Britain,  as  ordered,  on  signing  bills  of  lading,  or  at 
EUinort  downwards  (to  wit  homewards),  and  deliver  her  cargo  on  being  paid  freight :  that 
the  ship  did  proceed  to  Nylamd,  and  there  load,  and  defendant  signed  a  bill  of  lading  for  the 
cargo,  m  which  it  was  stated  (as  the  fact  was)  that  the  ship  was  bound  for  orders  at  EUinort  : 
that  the  ship  arrived  at  EUinore  downwards :  Yet  defendant  would  not  communicate  with 

Slaintiffs  (to  wit  in  London)  as  he  could  have  done,  or  wait  a  reasonable  time  at  EUinort 
ownwards  for  orders ;  but,  before  a  reasonable  time  had  elapsed  for  plaintiflb  to  give  or 
send  orders  to  Elainort,  defendant  took  the  ship  with  the  careo,  without  orders  and  against 
the  will  of  plaintiflb,  to  Leith,  a  port  in  the  Firih  of  Forth,  where  plaintiflb  did  not  require 
the  cargo  to  be,  by  which  plaintiflb  were  put  to  expence  in  bringing  the  cargo  from  Leiih 
to  London. 

Pleas.  1.,  as  to  defendant  not  communicating  with  plaintiflfs,  that  defendant  was  not 
bound  so  to  communicate :  2.,  as  to  the  residue  of  declaration,  that  defendant  waited  a 
reasonable  time  at  EUinore  downward  for  orders,  but  no  orders  were  given  or  sent  by 
plaintiflfs  to  EUinore  within  a  reasonable  time ;  wherefore  defendant,  after  the  lapse  of  a 
reasonable  time  for  the  receipt  of  orders,  proceeded  with  the  ship  and  carso  to  Leith,  beuff 
a  ffood  and  safe  port  in  the  Firth  of  Forth,  without  any  notice  or  knowledge  that  plaintim 
did  not  wish  the  ship  and  cargo  to  proceed  there  or  did  not  require  the  caigo  there. 

On  demurrer : 

Held,  that  plaintiflb  were  not  entitled  to  recover,  defendant  not  being  bound  to  com- 
municate, and  being  justified,  in  the  absence  of  orders,  in  taking  the  cargo  to  a  place  named 
in  the  charter  party. 

By  the  Exchequer  Chamber,  aflBrming  the  judgment  of  Q.  B. 
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port,  or  a  good  and  safe  port  Id  the  Firth  of  Fortht  or       1866. 

to  London^  or  to  a  good  and  safe  port  on  the  East  coast     suitbmmq^ 

of  Great  Britain^  as  ordered  on  signing  bills  of  ladings       HaIm. 

or  with  LandtoaU  8f  Fock^  at  Eldnore  downwards^  to 

wit  homewards,  and  deliver  her  cargo  on  being  paid 

freight  as  in  the  said  charter  party  mentioned ;  to  wit» 

for  deals  &c.  (specifjing  freights  of  different  kinds  of 

timber),  if  to  the  Firth  ofFarth^  or  a  coal  port;   and 

(additional  rates)  if  ordered   to  London  or  East  coast 

(other  terms  as  to  freight);  all  with  5  per  cent  primage 

thereon.     That  the  ship  did  proceed  to  Nyland  direct, 

and  did   there  load  the  agreed  cargo;    and  that  the 

defendant  then  signed  a  bill  of  lading  for  the  said  cargo, 

in  which  it  was  stated  (as  the  fiict  was)  that  the  ship 

was  bound  for  orders  at  Ehinore.    That  the  sud  stuf^ 

so  loaded,  proceeded  to  and  arrived  at  Fbinore  down*- 

wards.      That  the  defendant  did'  not  and  would   not 

communicate  with  the  plaintiffs,  to  wit  in  London,  as 

he  could  and  might  and  ought  to  have  done^  or  wait  a 

reasonable  time  at  Elsinare  downwards  for  orders  as 

agreed,  but,  without  communicating  with  the  plaintifis, 

and   before  a  reasonable  time   had   elapsed    for   the 

plaintifl^  to  give  or  send  such  orders  to  Ebinaref  to  wit 

to  Landwatt  8f  Fock,  the   defendant    proceeded  with 

and  took  the  ship,  with  the  cargo,  without  orders^  and 

against  the  will  of  the  plaintiflb^  to  LeUht  being  a  port 

in  the  Firth  of  Forth  where  the  plaintifis  did  not  require 

the  cargo :  whereby,  and  by  means  of  the  premises,  the 

plaintiffs  were  put  to  great  and  unnecessary  expence, 

and  were  forced  and  compelledi  in  order  to  get  the 

cargo  carried  to  London,  where  they  required  it  to  be 

delivered,  to  charter  a  ship  to  bring  the  cargo  from 

Leiih  to  London  for  freight  and  reward  in  that  behal£   . 
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1856.  Plea.  L  As  to  so  much  of  the  declaration  as  charges 

SuvwciHo"^  ^^^  defendant  with  not  communicating  with  the  plain- 
Maabs.      ^^^  ^°  London :  that  defendant  ought  not  and  was  not 
bound  so  to  communicate. 

2.  As  to  the  residue  of  the  declaration :  that  defendant 
did  wait  a  reasonable  time  at  Elsmare  downwards  for 
orders ;  but  that  no  orders  were  given  or  sent  by  the 
plaintiff  to  Eltinore  within  a  reasonable  time  in  that 
behalf  Wherefore  the  defendant,  after  the  lapse  of  a 
reasonable  time  for  the  receipt  at  Ebmore  of  any  orders 
that  might  have  been  given  or  sent  by  the  plaintifi8» 
proceeded  with  the  said  ship  and  cargo  to  Leith^  being  a 
good  and  safe  port  in  the  Firth  of  Forthf  without  any 
notice  or  knowledge  that  the  plaintifis  did  not  wish  the 
said  ship  and  cargo  to  proceed  there,  or  that  the  plain- 
tifis did  not  require  the  said  caigo  at  Leit/u 
Demurrer  to  both  pleas.    Joinder. 

Manisty,  for  the  plaintifis.  Taking  it  that  the  plain- 
tifis, by  neglect,  did  not  send  their  orders  to  Eltinore 
in  a  reasonable  time,  the  defendant  was  not  entitled  to 
carry  the  caigo  to  L,eith  without  orders.  He  might,  as 
appears  by  the  pleadings,  have  communicated  with  the 
plainti£b :  if  he  suffered  any  injury  for  want  of  orders, 
he  might  have  sued  the  plaintifis.  But  he  had  no  right 
to  assume  the  discretion  of  determining  the  destination 
of  the  catgo.  [Cramptan  J.  By  going  to  Leitli,  he 
went  where  he  was  most  likely  to  find  orders.]  He 
might  have  left  the  cargo  at  Elrinore:  the  risk  would 
then  have  fallen  on  the  plaintifis.  The  defendant  does 
not  allege  that  Leith  was  the  place  in  which  he  was 
most  likely  to  obtain  orders,  nor  that  he  gave  any  notice 
to  the  plaintifis.     [^Cromptan  J.     Your  complaint  seems 
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to  be  that  he  did  not  wait  an  unreasonable  time.]     The        ]856. 
complaint  is  that  he  took  the  cargo  to  a  place  to  which     8ie?ehng 
he  had  no  authority  to  take  it.    It  was  at  least  reasonable       ^^^^gg. 
that   he  should  first  communicate  with  the  plaintiffs, 
piiord  Campbell  C.  J.    It  seems  to  me  most  unreasonable 
to  require  it] 

Honymani  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  The  defendant  is  clearly 
entitled  to  our  judgment.  The  plaintifiB  undertake  to 
send  orders  to  Ebmores  and  neglect  to  do  so.  What 
was  the  defendant,  as  a  reasonable  and  honest  man,  to 
do  after  he  had  waited  for  orders  a  reasonable  time? 
He  was  to  go  to  the  place  where  he  thought  it  would 
be  most  to  the  advantage  of  the  plaintiffs  that  he  should 
be.  If,  indeed,  there  were  any  thing  m  the  charter 
party  requiring  him  to  send  off  a  message  by  the  electric 
telegraph,  and  he  had  failed  to  do  so,  there  might  be 
ground  of  complaint     But  no  such  obligation  existed. 

(WiQHTMAN  J.  had  left  the  Court; 

Eblb  J.  I  see  no  good  ground  for  making  the 
defendant  liable. 

CBOMFroN  J.  The  only  communication  possible  might 
be  by  a  slow  ship.  It  might  be  best  for  all  parties 
that  the  defendant  should  do  as  he  has  done. 

Judgment  for  defendant 
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1856. 

j[)::t^'  IN  THE  EXCHEQUER  CHAMBER. 

^HE  plaintiffs  alleged  error  in  the  above  judgment ; 
which  the  defendant  denied.     The  case  was  now 
argued. 

ManUtj/i  for  the  party  assigning  error  (plaintifis  below). 

The  defendant  must  contend  that,  not  having  received 

orders  from  the  shippers,  though  he  might  have  com* 

municated  with  them,  he  was  entitled  to  take  the  cai^ 

to  any  port  which  he  chose  to  select.      He  was  not  so 

entitled,  whether  the  port  was  or  was  not  mentioned  in 

the  charter  party.     [Cresswett  J.     Suppose  the  shippers 

had  written  to  him,  saying  expressly  that  they  would 

give  him  no  orders.]      He  might  then  have  left  the 

cargo  wherever  he  was.      [Jervis  C.  J.      But  was   he 

bound  to  do  so  ?]     The  question  is,  whether  he  bad  a 

right  to  take  the  cargo  wherever  he  chose :  if  he  did  not 

communicate   with   the   owner,   he  could   at  any  rate 

acquire  no  such  authority.     The  first  plea  is  clearly 

bad,  as  averring  a  mere  conclusion  of  law.     [Martin  B. 

Does  the  declaration  shew  a  breach?]     The  power  of 

the  master  to  hypothecate  rests  ultimately  on  his  means, 

or  want  of  means,  of  communication  with  the  ownen. 

[Cresstoell  i.     That  is  a  part  of  maritime  law  arising 

upon  the  peculiar  position  of  the  parties.      Here  we 

have  an  express  contract] 

Honyman^  contrfi,  was  not  called  upon. 
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Jbrvis  C.  J.      The  case  is  clear  on  the  face  of  the        1856. 
charter  party.     The  owner  of  the  cargo  had  the  power     Sieveking 
to  select  a  particular  port :  but,  in  the  absence  of  such       mTabs. 
selection,  the  defendant  was  clearly  justified  in  going 
to  any  other  port  named  in  the  charter  party. 

Pollock  C.  B.,  Cbesswell  J.,  Williams  J.,  Mar- 
tin B.,  WiLLBB  J.  and  Bramwell  B.  concurred. 

Judgment  affirmed* 


IN  THE  EXCHEQUER  CHAMBER.         Tue^^if. 

June  3d. 

Babkeb,  appellant,  against  Windle  and  another, 
respondents. 

A  PPEAL  by  the  defendant  below^  under  sect  34  Toanacdon 

of  The  Common  Law  Procedure  Act,  1854  (17  &  18  a^shlp^ccoiS? 
Vict  c.  125, ).     The  case  was  stated  in  substance  as  tenns'of  a 

foUo^g^  charterjiarty. 

The  declaration  was  on  a  charter  party  between  pontiff  wo  de- 

*       •'  tcnbed  as  ••  of 

plaintifl^  and  defendant,  upon  a  vessel  called  the  Avance,  the  ship  A„ 

^  *^  of  the  mea- 

by  which  defendant  asreed  to  ship  in  her  a  complete  surement  of 

180  to  200 

cargo  of  coals.     Breach,  refusal  of  defendant  to  ship  tons,  or  there- 
such  cargo,  or  to  pay  the  freight.  fendant 

pleaded  that 
oy  the  said 
charter  party  the  ship  was  warranttd  to  be  of  the  measurement  of  180  tons  to  200  tons, 
or  theredbontt;  and  that  the  said  ship  was  of  a  measurement  greatly  and  unreasonably 
eiceeding  200  tons,  and  was  not  of  the  measurement  of  180  tons  to  200  tons  or  thereabouts ; 
whereupon  defendant  did  not  load. 

Held,  that  the  plea  was  not  proved,  inasmuch  as  the  statement  of  tonnage  in  the  charter 
party  was  matter  of  description  only,  and  did  not  amount  to  a  warranty. 

Where  the  Court  of  Exchequer  Chamber,  under  sect  41  of  The  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Viet.  c.  125.),  confirms  on  appeal  the  decision  of  the  Court 
below,  as  to  granting,  dischaiging,  or  making  absolute  a  rule,  the  appellant  b  liable  for 
the  costs  both  of  the  appeal  and  of  the  proceedings  below. 

2x2 
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18.56.  Pl^A  1  *    that  the  said  ship  was,  in  and  by  the  said 

g^^^jj^j^      charter  party,  warranted  to  be  of  the  measurement  of 
^  "'  180  tons  to  200  tons,  or  thereabouts;  and  the  defendant 

says  that  the  said  ship  was  of  a  measurement  greatly 
and  unreasonably  exceeding  200  tons,  and  was  not  of  the 
measurement  of  180  tons  to  200  tons,  or  thereabouts; 
wherefore  defendant,  before  any  breach  by  him  of  the 
said  charter  party,  and  before  anything  was  done  by  the 
plaintiffs  or  the  defendant  under  the  said  charter  party, 
refused  to  load  the  said  ship  with  a  cargo  of  coals,  or  any 
part  thereof,  or  in  any  way  to  perform  the  said  charter 
party,  and  gave  the  plainti£b  notice  of  such  his  refusal 

Plea  2.   Fraud. 

The  plaintiffs  took  issue  upon  these  pleas  respectively. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  Sittings  after  last  Michaelmas  Term,  the  facts 
appeared  to  be  as  follows. 

The  plaintifis  below  were  merchants  in  London^  and 
agents  of  the  owner  of  the  ship  in  question.  The 
defendant  was  a  ship  broker  in  Newcastle.  While  the 
ship  was  on  her  voyage  home  to  Newcastle,  the  defend- 
ant applied,  on  behalf  of  one  of  his  principals,  to  the 
plaintiffs'  London  brokers,  to  know  if  they  had  a  ship 
which  he  could  charter  to  proceed  from  Newcastle  to 
Alexandria  with  coal,  and  to  return  with  grain.  The 
plaintiffs'  brokers,  in  reply,  mentioned  the  ship  in 
question,  and  stated  that  they  were  not  quite  sure  of 
the  size ;  that  they  believed  it  was  a  little  larger  than 
another  ship  of  the  same  owner,  which  they  knew  to 
be  of  the  burthen  of  160  to  180  tons;  and  that  they 
believed  it  was  not  of  more  than  200  tons.  They  further 
stated  that  they  had  made  search  in  the  register  books 
in  order  to  find  the  exact  tonnage,  but  that  the  ship 
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was  Dot  mentioned  there.  Neither  the  plaintiffs  nor  their  IS66. 
brokers  nor  the  defendant  knew  the  exact  size  of  the  " 
ship.  The  defendant  agreed  to  charter  the  ship ;  and  a 
charter  party  was  executed  by  the  plainti£b  and  the 
defendant  for  her  voyage  to  Alexandria.  It  was  expressed 
to  be  between  '<  Messrs.  Jf  indie  8f  Co.  of  the  good  ship  or 
▼easel  called  the  Avance,  now  on  her  way  to  Newcastle, 
of  the  measurement  of  180  to  200  tons  or  thereabout, 
wheieof  is  master,"  and  defendant.     It 

was  agreed  <Mhat  the  said  ship,  being  tight"  &c.,  should 
proceed  to  a  safe  port  in  the  Tyne  and  there  load  from 
defendant  a  complete  cargo.  On  the  arrival  of  the  ship 
at  Newcastle  the  defendant  measured  her,  and  found  her 
to  be  o(257^jfif  tons.  He  immediately  reftised  to  load 
the  ship,  giving  as  his  reason  her  excess  in  size. 

A  verdict  was  found  for  the  plaintiffs,  leave  being  re- 
served to  move  to  enter  a  verdict  for  the  defendant  on  the 
issue  joined  on  the  first  plea,4)n  the  ground  that  the  said 
ship  was,  by  the  charter  party,  warranted  to  be  of  the 
measurement  of  180  to  200  tons,  or  thereabouts,  and 
that  the  ship  greatly  exceeded  such  measurement. 

Knawles,  in  last  Hilary  Term,  moved  accordingly  (a). 
The  Court  refused  to  grant  a  rule.  The  present  appeal 
was  against  this  refusal 

Knawles,  for  the  appellant  The  statement  of 
measurement  in  the  charter  party  amounts  to  a  warranty 
that  the  ship  is  of  that  tonnage.     Hunter  v.  Fry  (b)  will 

{a)  Jtmmtay  14th,  before  Lord  Can^M  C.  J.,  Ckhridgt,  Wightman  and 
Crompttm  Jf.  Lord  CampbeO  then  said  that  he  had  resenred  the  point  in 
order  that  it  might  be  brought  before  the  Court  of  Error ;  but  that  he 
thought  that  Hunter  v.  i^Vy,  2  B.  $•  Aid,  4«4,  could  not  be  distinguished. 

(fr)  2B.^Af<L  421. 
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1856.  be  relied  on  bj  the  other  side.  But  there  the  ship  was 
Barkbk  lying  in  port,  and  the  freighter  had  an  opportunity  of 
WiNDLs.  ascertaining  her  size  for  himself.  He  adopted  the  sbii^ 
and  partially  loaded  her;  and  it  is  clear  that  he  could 
not  afterwards  repudiate  his  contract  on  account  of  a 
misdescription  of  her  size  in  the  charter  party.  La  the 
present  case,  as  in  almost  all  contracts  for  freight,  the 
tonnage  of  the  ship  is  of  the  essence  of  the  contract, 
and  therefore,  according  to  the  rule  laid  down  in 
Glaholm  v.  Hays  (a)  and  OlKve  y.  Booker  {b),  the  state- 
ment of  the  tonnage  is  not  a  mere  representation,  but 
a  warranty,  and  the  fulfilment  of  it  is  a  condition  pre- 
cedent But,  even  if  the  statement  were  merely  a  mis- 
description, it  is  a  misdescription  of  a  material  point, 
and  therefore  makes  the  contract  void.  In  Flight  ▼. 
Booth  (c)  Tindal  C.  J.,  in  giving  judgment,  says : 
*^  where  the  misdescription,  although  not  proceeding 
from  fraud,  is  in  a  material  4ind  substantial  point,  so  far 
affecting  the  subject  matter  of  the  contract  that  it  may 
reasonably  be  supposed,  that,  but  for  such  misdescrip- 
tion, the  purchaser  might  never  have  entered  into  the 
contract  at  all,  in  such  case  the  contract  is  avoided 
altogether.'*  [PoUock  C.  B.  Here  the  ship  is  described 
as  being  *^  of  the  measurement  of  180  to  200  tons,  or 
thereabouts.*'  At  what  point  would  a  variance  fix)m 
that  description  become  material?]  It  may  be  difficult 
to  fix  the  precise  point  In  Abbott  on  Shipping^  p.  246 
(8th  ed. :  p.  167, 5th  ed.)more  than  one  limit  is  mentioned 
At  all  events  it  was  for  the  plaintifis  to  shew  that  the  actual 
excess  was  such  as  was  contemplated  and  permitted  at 
the  time  of  the  contract ;  Cross  v.  Eglin  (rf).  [Jervis  C.  J. 

(a)  2M.^G,  267.  (6)  1  Sxeh.  416. 

(c)  1  Ntw  Co,  370.  377.  {d)  2  B.  ^  Ad,  106. 
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The  real  criterion  here  is,  whether  this  statement  went  1866. 
to  the  profit  and  foundation  of  the  voyage.  But  that  is  barker 
a  question  of  evidence  for  the  jury :  we  cannot  decide  wimdle. 
upon  it  here.]  Any  positive  statement  in  a  contract,  like , 
that  in  the  present  case,  tending  to  affect  the  judgment 
of  the  contracting  parties,  is  a  warranty,  and,  if  it  is  in 
writing,  is  for  the  interpretation  of  the  Court  In  Lothian 
V.  Henderson  (a)  Le  Blanc  J.  lays  down,  broadly,  that 
**  every  positive  averment  or  allegation  on  the  face  of 
the  instrument,  and  making  a  part  of  the  written 
contract,*'  **  amounts  to  a  warranty,  or  condition." 
{WiUiama  J.  The  defendant  ^oes  not  set  up  the  state- 
ment here  as  a  warranty,  in  which  case  his  remedy 
would  have  been  a  cross  action  upon  it;  but  rather  as  a 
condition  precedent,  the  non-performance  of  which  by 
one  of  the  contracting  parties  is  set  up  as  a  reason  for 
the  non-fulfilment  of  the  contract  by  the  other.]  In 
either  case  the  plaintiff  must  suffer  for  the  breach  of  it. 
[Martin  B.  According  to  Clipsham  v.  Vertue  (ft),  the 
plea  should  have  stated  that  the  size  of  the  ship  was  of 
material  importance  in  the  contract :  then,  if  the  jury 
had  found  that  allegation  to  be  true,  you  might  have 
succeeded  (c).]  That  was  the  form  of  the  plea  in 
Graves  v.  Legff  {d) ;  but  in  Oliver  v.  Fielden  (e)  a  plea 
similar  to  this  was  held  good. 

Jbbyis  C.  J.  I  am  of  opinion  that  this  application 
must  be  refused.  The  defendant  has  had,  substantially, 
what  he  contracted  for.  There  was,  no  doubt,  a  variance 
to  some  extent  between  the  actual  tonnage  of  the  ship 

(o)  3  B.  4-  P.  499.  515.  (ft)  5  Q.  B.  065. 

(c)  This  allegation  was  introduced  in  the  second  plea. 

i,d)  9  Exeh.  709.  (e)  4  Exch.  135. 
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1856.  and  the  statement  of  it  in  the  charterparty  That 
Barker  variance,  even  if  it  had  been  to  the  extent  of  only  a 
WiNOLi.  Bingl®  ton,  woald  have  been  fatal  if  Bach  statement  had 
amounted  to  a  warranty.  But,  looking  at  the  whole  of 
the  contract,  and  the  intention  of  the  parties  as  it  appears 
upon  the  instrument,  I  think  that  this  statement  was 
not  intended  as  a  warranty,  but  merely  as  a  matter  of 
description,  which  has  been  practically  complied  with. 

Pollock  C.  B.  I  am  of  the  same  opinion :  and  I 
think  a  rule  was  rightly  refused  by  the  Court  below. 
The  present  application  does  not  touch  the  substantial 
merits  of  the  ease.  If  there  had  been  a  difference  in 
the  tonnage  to  any  large  extent,  such  as  a  thousand 
tons,  that  might  have  been  some  evidence  of  fraud ;  but 
that  would  have  been  a  question  for  the  jury.  The 
plaintiffs  have  substantially  fulfilled  their  contract 

Cresswell  J.  and  Williams  J.  concurred. 

Martin  B.  The  question  here  arises  upon  the  first 
plea ;  and  I  think  that  that  plea  would  have  been  good 
on  demurrer.  It  alleges  that  the  ship  was  '' of  a  measure- 
ment greatly  and  unreasonably  exceeding  200  tons,  and 
was  not  of  the  measurement  of  180  tons  to  200  tons 
or  thereabouts.**  But  1  am  of  opinion  that  the  question, 
whether  the  actual  excess  was  great  and  unreasonable, 
was  a  question  for  the  jury.  I  am  not  prepared  to  say 
that  I  should  have  been  satisfied  if  they  had  found  it 
was :  but  the  question  is  a  question  of  feet,  with  which 
we  cannot  deal  here. 

(Crowder  J.  had  left  the  Court) 
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WiLLES  J.    I  think  there  was  no  warranty  of  the        IB66. 
tonnage ;  the  statement  in  the  charterpartj  was  nothing 
more  than  a  representation  of  the  belief  of  the  owners 
upon  that  point,  the  vessel  being  ascertained  and  fixed 
by  their  description. 

Hannen,  for  the  plaintiffi  below  (respondents),  then 
applied  for  the  costs  of  the  appeal  and  of  the  proceedings 
below. 

Per  CuBiAM.  ^  We  think  you  are  entitled  to  the  costs 
of  the  proceedings  in  both  Courts. 

Appeal  disallowed.  Costs  allowed, 
both  of  appeal  and  of  proceedings 
below  (a). 

(a)  Reported  by  Fnauii  BIUm,  Esq. 


IN  THE  EXCHEQUER  CHAMBER.         r««<to. 

/mm  3d. 

Geobge  Young,  James  Beobie,  and  David 
Begbie,  appellants,  Johann  Axell  Moelleb, 
respondent. 


TN  this  case,  a  verdict  which  had  been  found  for  the  Wberethe 
appellants  (defendants  below)  was  set  aside  bj  the  Eicbequer 
Court  of  Queen's  Bench,  and  a  verdict  entered  for  the  under  lect.  41 

of  The  Com- 
mon  Law 
Procedure  Act,  1854  (17  &  18  VieL  e.  125.),  rerenes  upon  a|ipeal  the  decision  of  the 
Court  below  ai  to  granting,  discharging  or  making  abtolate  a  rule,  the  appellant  is,  as  a 

Seneral  rule,  entitlra  to  such  costs  as  he  would  have  had  if  the  dedsion  in  the  Court  below 
ad  been  in  his  favour,  but  not  to  the  costs  of  the  appeal. 
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1856.       respondent  (plaintiff  below);  Moelltr  v.  Young  {a).    The 
YonNo       defendants  below  having  appealed,  the  Court  of  Ex- 
MoELusm.     <^^^i>^''  Chamber,  in  JUichaelnuu  Vacation,  1855,  allowed 
the  appeal;  Young  v.  MoeUer  (A). 

BramweUf  for  the  appellants,  then  asked  the  Court 
{CfressweU  and  WiUiams  Js.,  and  Parhe  and  Piatt  Bs.) 
for  the  costs  of  the  proceedings  in  both  Courts.  By 
sect  41  of  The  Common  Law  Procedure  Act,  1854 
(17  &  18  Vkt.  c.  125.),  "The  Court  of  appeal  shall  give 
such  judgment  as  ought  to  have  been  given  in  the  Court 
below ;  and  all  such  further  proceedings  may  be  taken 
thereupon  as  if  the  judgment  had  been  given  by  the 
Court  in  which  the  record  originated."  Here,  if  the 
Court  below  had  discharged  die  rule,  all  the  costs 
would  have  been  payable  by  the  plaintiflh  below.  The 
reasonable  view  appears  to  be,  not  indeed  that  the  party 
who  is  in  the  wrong  should  be  punished,  but  that  the 
party  who  is  in  the  right  should  be  indemnified. 

BoffSl,  for  the  respondent.  No  such  indemnification 
is  given  where  the  mistake  is  made  by  the  Court  below. 

Pabke  B.  The  effect  of  our  judgment  now  is  that 
the  rule  for  entering  the  verdict  for  the  plaintiff  below 
is  discharged,  and  the  verdict  is  not  to  be  disturbed. 
That  should  give  the  respondents  the  costs  as  if  the 
rule  had  been  discharged  below.  But,  as  to  the  costs  of 
the  appeal,  we  will  consider  what  the  practice  should  be. 

Cur.  adv.  vulL 

(o)  5E.^B.  7.  (6)  bE.^B.  766. 
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This  day,  immediately  after  the  decbion  of  Barker  v.  1955. 
Windle  (a),  ManUty,  on  behalf  of  the  appeHants^  asked  y^^^^^ 
for  the  decision  of  the  Court  on  the  point  of  costs.  „  ^• 

Jervis  C.  J.  The  general  rule  as  to  the  costs  of  the 
appeal  is  to  be  that,  where  the  judgment  below  is 
affirmed,  the  respondent  gets  them;  but  the  appellant 
does  not  get  them  upon  a  reversal  of  the  judgment 
below. 

Pollock  C.  B.,  Crssswell  and  Williams  Js.  and 
Mabtin  B.  concurred. 

No  costs  of  appeal  allowed ;  costs  of  pro- 
ceeding below  allowed  to  the  appellants. 

(a)  Antd»  p.  675. 


Bennett  against  Thompson. 
^PHIS  case  was  tried  at  the  last  Somersetshire  assizes,  Under  stet 

X  13  &  14  rid. 

before  Ckannett  Seijt  and  a  special  jury.    The  c.  6].«.i2. 
plaintiff  had  a  verdict  for  40^.     The  plaintiff's  counsel  of  the  Judge 
then  applied  to  the  learned  Ju<^  for  a  certificate  that  I^onbroogbt 
the  action  was  brought  to  try  a  right,  and  abo  a  certificate  coan°Sbat^ 
for  a  special  jury.    The  learned  Ju^e  thereupon  gave  Jf^^JJ^*® 
the  followinff  two  certificates.  ^^^  ****L**!"* 

°  wu  ft  safBoent 

reason  for 
bringing  tbe  action  in  ihat  Court,  may  be  giren  and  indorsed  on  the  record  at  any  time 
after  tbe  asaixes  and  before  taxation  of  costs. 

The  sheriff  is  not  entitled  to  fees  from  the  party  giving  notice  under  The  Common  Law 
Procedure  Act,  1862  (15  &  16  Viet.  e.  76.),  sect.  112,  that  a  cause  is  to  be  tried  by  special 
jury ;  althouffh  the  alteration  of  the  system  as  to  special  Juries  has  deprived  the  sheriff  of  the 
fees  by  which  he  formerly  was  remunerated  by  the  party  for  summonmg  the  special  jurors. 
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1856.  **  I  certifj  that  this  action  was  really  brought  to  try 

BsNHBiT  ~  •  "gl**>  besides  the  mere  right  to  recover  damages  for 
TuoiinoN.    ^^®  grievance  for  which  this  action  was  brought. 

«  ff.  F.  ChameJV* 

**  I  certify  that  this  cause  was  a  cause  proper  to  be 
tried  by  a  special  juiy. 

«  jr.  F.  ChannelV* 

Both  certificates  were  indorsed  on  the  record. 

On  the  taxation  of  costs,  on  2d  June,  the  defendant's 
attorney  objected  to  plaintiff's  costs  being  taxed,  on  the 
ground  that  neither  certificate  entitled  the  plaintiff  to 
costs;  that  the  first  certificate  was  applicable  only  to 
cases  where  a  less  sum  than  40«.  was  recovered;  and 
that  toe  plaintiff  ought  to  have  obtained  either  a  cer- 
tificate that  this  was  a  cause  proper  to  be  tried  in  this 
Court,  or  an  order  fix>m  this  Court,  or  a  Judge  thereof, 
to  tax.x  The  master  thereupon  declined  to  tax.  An 
application,  on  behalf  of  the  plaintiff,  was  then  made 
ex]  parte  to  the  learned  Judge  for  a  certificate  that  there 
was  a  sufiicient  reason  for  bringing  the  action  in  this 
Court  The  learned  Judge  expressed  doubts  whether 
he  had  power  to  give  such  certificate  so  long  after  the 
trial:  but  he  indorsed  on  the  record  a  certificate  as 
follows. 

'*I  certify  that  it  appears  to  me  that  there  was  a 
sufficient  reason  for  bringing  this  action  in  the  Court  in 
which  the  same  has  been  brought 

«  W.  F.  Channell,  2d  June  1856." 

It  was  now  deposed  that  the  learned  Judge  gave  this 
certificate,  not  as  a  certificate  in  the  cause,  but  for  the 
purpose  of  shewing  this  Court  that  he  considered  the 
cause  a  proper  one  to  be  tried  in  this  Court,  and  for  the 
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purpose  of  enabling  this  Court  to  make  an  order  giving        1856. 
the  plaintiff  his  costs,  and  upon  the  undertaking  of  the      bennbtt" 
applicant  not  to  use  the  certificate  otherwise  than  for    xhompsom. 
the  purpose  of  certifying  to  this  Court  that  there  was 
sufficient  reason  for  bringing  the  action  in  a  Superior 
Court     It  was  further  deposed   that  the  acdon   was 
brought    for  a  smoke   nuisance   created   by   factories 
belonging  to  defendant,  and  was  of  considerable  im- 
portance, and  could  not  have  properly  been   tried  in 
any  county  court,  in  the  judgment  and  belief  of  the 
deponent  (plaintiffs  attorney). 
On  affidavit  of  the  above  facts : 

Coleridge  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  an  order  for  costs,  under  stat. 
15  &  16  Vict  c.  64.  s,  4.,  or  why  the  master  should  not 
tax  the  costs.  Stat.  15  &  16  Vict  c.  54.  s.  4.  enables 
the  Court,  or  a  Judge  at  Chambers,  on  being  satisfied 
that  there  was  sufficient  reason  for  bringing  the  action 
in  the  Court  in  which  it  is  brought,  to  order  that  the 
plaintiff  shall  recover  his  costs;  and  the  plaintiff  shall 
thereupon  have  the  same  judgment  to  recover  his  costs 
as  he  would  have  had  if  stat.  13  &  14  Vict  c.  61.  had 
not  passed.  Stat.  13  &  14  Vict  c.  61.  s.  11.  prohibiU 
the  plaintiff  who  recovers  no  more  than  5/.  in  an  action 
of  trespass,  case,  &c:,  in  the  superior  Courts,  from 
having  costs  (except  under  certain  circumstances  not 
existing  here):  but,  by  sect.  12,  if  the  Judge  who  tries 
the  cause  *'  shall  certify  on  the  back  of  the  record" 
"  that  it  appeared  to  him  at  the  trial  that  there  was  a 
sufficient  reason  for  bringing  the  said  action  in  the  Court 
in  which  such  action  was  brought,**  the  plaintiff  shall 
have  the  same  judgment  to  recover  costs  as  if  the  Act 
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1856.  had  not  passed.  Stat  3  &  4  Vict  c.  24.  s.  2.  is  inap- 
Bbnnett"  plicable:  had  the  damages  been  less  than  405.,  the 
Thompson,  certificate  actuaUy  given  at  the  trial  would  have 
protected  the  plaintiff' from  losing  his  costs  under  that 
statute.  [Lord  Campbell  C.  J.  Why  do  you  want  an 
order  under  stat  16  &  16  Vict.  e.  54.  s.  4.  when  you 
have  the  Judge's  certificate  under  stat  13  &  14  Vict 
c.  61.  s.  12.  ?]  The  learned  Judge  was  in  doubt  whether 
this  last  certificate  was  valid  if  not  given  at  the  time  of 
the  trial,  and  gave  it  only  on  the  condition  that  this 
application  should  be  made.  It  should  seem,  however, 
that  he  had  the  power  to  give  it,  just  as  he  might  have 
now  signed  a  bill  of  exceptions. 

Lord  Campbell  C.  J.  We  had  better  not  give  you 
a  rule ;  there  should  be  no  doubt  on  the  point  Sect  12 
of  stat  13  &  14  Vict  c.  61.  «.  12.  enables  the  Judge  to 
certify  *'  that  it  appeared  to  him  at  the  trial  ;'*  it  is  not 
said  that  he  is  to  certify  at  the  trial.  The  certificate 
which  you  have  got  is  sufficient  to  give  you  your  costs: 
there  can  be  no  question  as  to  the  jurisdiction. 

CoLBRTOOE,  Erle  and  Crompton  Js.  concurred. 

Rule  refused. 

In  the  same  cause, 
[  Tunday,  Lushf  in  last  Term,  on  behalf  of  the  plaintiff,  had 

"^  '^  obtained  a  rule  calUng  on  the  sheriff  of  Somersetshire  to 
shew  cause  why  he  should  not  return  to  the  plaintiff 
421  I3s.  From  the  affidavits  on  which  the  rule  was 
obtained  it  appeared  that  the  plaintifTs  attorney  gave 
notice  to  the  agents  for  the  undersheriff  for  Somersetshire 
that  the  cause  would  be  tried  by  a  special  juiy  at  the 


Thompson. 


XIX.   VICTORIA.  687 

ensuing    Spring    Assizes.      The    undersheriff's   agent        1955^ 
claimed  as  fees  6i  lOt.;   and,  on   beinir  asked  how  — r 

"  1}£MNETT 

they  were  made  up,  he  gave  the  following  aocount  rrn^w* 

£  s.  (L 
Summonses  and  notices  for  service  1  16  0 
Service  -  .  -  -  -3  12  0 
OflSoer  attending  trial  - '      -      110 

Juiypannel       -        •        -        -      0    1     0 

£6  10    0 

The  underBheriflfs  agents  refused  to  give  the  plaintiff's 
attorney  a  copy  of  the  pannel  without  payment  of  those 
fees.  The  plaintiff's  attorney  insisted  that  the  sheriff 
was  entitled  to  no  fee  except  Is.  for  a  copy  of  the  jury 
pannel.  Afterwards  the  undersheriff's  agent  informed 
the  attorney  that,  another  party  having  nnce  given 
notice  that  his  cause  also  was  to  be  tried  by  a  special 
jury,  the  fees  would  only  be  4/.  14«.  This  amount  was 
paid :  the  rule  now  obtained  was  for  the  repayment  of 
all,  except  the  shilling  admitted  to  be  really  due. 

The  affidavits  in  answer  admitted  the  fects  above 
stated,  and  added  that,  since  The  Common  Law  Pro- 
cedure Act,  1852,  abolishing  the  writs  of  venire  and 
distringas,  the  ezpence  and  trouble  to  the  undersheriff 
in  summoning  juries  was  not  diminished;  that  the 
undersheriff  had  received  from  the  secretary  to  the 
Treasury  a  notice  as  follows:  '^The  question  of  an 
allowance  to  the  sheri£Si  for  the  summoning  of  jurors 
of  eveiy  denomination  (with  the  exception  of  special 
jurors,  who  are  paid  by  the  suitors)  having  been  for 
some  time  under  the  consideration  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  their  Lordships 
desire  me  to  acquaint  you  that  they  are  pleased  to  allow 
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]856.  the  sum  of  2AL  to  be  heDceforth  charged  in  the  annual 
Bemmbtt  accounts  of  the  sheriff  of  Somersetshire,  as  a  commuted 
Thompson,  allowance  for  the  summoning  of  jurors."  This  allowance 
of  24L  did  not  meet  the  undersheriff*s  expenccs  out  of 
pocket;  in  respect  of  the  juries  to  which  it  applied. 
When  the  notice  that  this  cause  was  to  be  tried  by  a 
special  juiy  was  givet),  the  undersheriff  expected  to  have 
to  summon  a  pannel  of  thirty  six  special  jurors ;  and, 
as,  in  the  table  of  fees  allowed  under  stat.  1  Viet  c.  55., 
the  sheriff  was  entitled  to  charge  Is.  for  each  warrant  to 
summon  a  special  juror,  and  2s,  for  actually  summoning 
him,  he  made  out  his  fees  on  that  scale.  Subsequently, 
by  a  Judge's  order,  the  pannel  was  made  to  consist  of 
forty  eight  jurors ;  but  in  the  interim  another  party  had 
given  notice  to  have  his  cause  tried  by  a  special  juiy. 
The  undersheriff  therefore  divided  the  fees  for  sum- 
.moning  the  forty  eight  jurors  between  the  two  parties, 
which  explained  the  alteration  in  the  amount  chaif;ed. 
Since  1852  similar  fees  have  been  generally  chaiged  by 
the  sherifls,  and  allowed  on  taxation. 

BauiU  now  shewed  cause*  The  sheriff,  when  sum- 
moning a  special  jury,  is  put  to  expence  and  trouble. 
Under  the  old  system  he  was  remunerated  by  fees  on 
summoning  the  special  jurors,  payable  by  those  who 
occasioned  it  by  demanding  a  jury.  Since  The  Common 
Law  Procedure  Act,  1852  (15  &  16  Viet.  c.  76.),  the 
same  trouble  and  expence  are  incurred;  but  it  is  in 
summoning  one  pannel  for  alL  That  pannel  is  not 
summoned  unless  one  of  the  parties  gives  the  under- 
sheriff  notice  that  his  cause  is  to  be  tried  by  a  special 
juiy,  under  sect.  112.  It  is  fair  that  the  party  should 
remunerate  the  sheriff  for  the  trouble  and  expence  thus 
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occasioned,  and  at  the  same  rate  as  before.     The  old        1856. 
table  of  feesy  allowed  in  pursuance  of  stat.  1  Vict  e.  55.,      Bennett 
is  not  applicable  to  the  altered  juiy  process;    but  it     Thompson. 
could  not  be  intended  to  cast  the  burthen  upon  the 
sheriff  without  remuneration.     [Coleridge  J.    It  may  be 
that  the  table  of  fees  ought  to  be  altered ;  but  by  stat 
1  Vict  c.  55.  $,  1.  the  sheriff  must  receive  ''such  fees 
and  no  more  as  shall  from  time  to  time  be  allowed," 
under  the  sanction  of  the  Judges.]     The  sheriff  is,  it 
appears,  now  actually  out  of  pocket  by  doing  his  duty. 
[Lord  Campbell  C.  J.     He  ought  to  be  properly  remu- 
nerated for  what  he  does ;  but  it  may  be  questioned  by 
whom  he  should  be  paid.] 

LiLshj  contra.  The  fees  here  taken  are  not  to  be 
found  in  the  table  of  fees  sanctioned  by  the  Judges 
under  stat  I  Vict  c.  55  (a).  Even  supposing  that  the 
table  ought  to  be  altered  so  as,  in  future,  to  include 
similar  fees,  it  cannot  affect  the  present  plaintiff. 

Lord  Campbell  C.  J.  The  rule  must  be  absolute. 
It  may  be  very  fit  that  the  Judges  should  take  an 
opportunity  of  considering  whether  new  fees  should  be 
allowed  to  the  sheriff,  payable  by  the  suitors  in  respect 
of  what  is  done  under  the  new  special  juiy  process,  or 
whether  the  intention  of  the  Legislature  is  to  be  taken 
to  be  that  the  summoning  of  special  jurors  is  in  future 
to  be  considered  as  a  public  duty,  for  which  no  fees  are 
to  be  taken  from  the  party,  in  which  case  the  sherifls 
will  have  a  fair  claim  for  compensation  out  of  the 
public  purse.     Generally  speaking  the  state  ought  to 

(a)  See  the  Uble,  3  ChUty't  SiahUn,  1083. 
VOL.    VL  2   Y  E.    &   B. 
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1856.  supply  the  machinery  for  the  administration  of  justice; 
Bennett  *^^  ^^  ™^J  ^  ^^  ^^  those  whose  caoses  are  tried  by 
T  una  special  jaries  onght  not  to  pay  higher  fees  than  others. 
On  that  I  give  no  opinion;  it  is  a  subject  very  fit  for 
consideration.  But,  at  present^  the  sheriff  has  no 
authority  to  take  the  fees  here  taken.  He  is,  by  stat 
1  VtcL  c.  55.  s.  1.9  to  take  such  fees,  and  no  more,  as 
shall  from  time  to  time  be  allowed  by  the  taxing  masters 
under  the  sanction  and  authority  of  the  Judges.  A 
table  of  fees  has  been  sanctioned  by  them.  There  is  in 
it  a  fee  for  the  warrant  to  summon  each  special  juror, 
and  another  for  summoning  him;  but  these  are  not 
applicable  to  the  new  system  where  one  pannel  is 
summoned  for  alL  The  sheriff  therefore  has,  however 
innocently,  taken  fees  to  which  he  was  not  entitled,  and 
must  refund. 

CoLERn>aB  J.  The  existing  table  of  fees  was  not 
firamed  with  a  view  to  the  present  jury  process.  I  agree 
that  it  is  but  just  that  the  sheriff  should  be  remunerated 
for  his  labour  from  some  source  or  other;  but,  for  the 
decision  of  the  present  case,  it  is  enough  to  say  that  the 
table  of  fees  allows  none  applicable  to  the  existing  state 
of  the  law. 

Erle  J.  I  regret  to  be  obliged  to  come  to  the  same 
conclusion,  which  I  think  has  the  effect  of  taking  away 
the  remuneration  for  extraordinary  work  which  it  leaves 
to  be  done;  but  that  must  be  remedied  in  some 
other  way. 

Crompton  J.  When  a  special  jury  was  summoned 
for  one  cause  only  it  was  fit  that  the  par^  should  pay 
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for  it    Now^  when  there  is  a  pannel  common  to  all,  I  do       1856. 
not  see  why  the  sheriff  should  not  include  in  his  bill  of    bkhnbtt 
cravings  the  costs  of  one  pannel  as  much  as  the  other,    thompbon. 
both  being  public  matters.     But  it  is  clear  that  the  old 
fees  are  no  longer  applicable. 

Rule  absolute. 


Perby  against  Attwood  and  Attwood.        ^I^^' 

^HE  declaration  stated   that  Robert  JeffersoHy  since  Declaration 
deceased,  and  plaintiff,  by  deed,  let  to  defendants  plaintiff  let 
certain  mines  and  veins  of  iron  ore,  with  liberties  and  fendant,  for' 
powers  for  digging,  &a,  to  have  and  to  hold  the  said  JIJ^^atT 
mines  and  veins,  with  the  said    liberties,  &a,  to  de-  ^^MMt. 
fendants,  their  executors,  administrators  and  assigns,  *nd»t<»n*ge 

®     '  rent  on  the  ore 

from  25th  March  1846,  for  the  term  of  twenty  one  years  raised;  the 

tonnage  rent, 

(determinable  as  in  the  deed  mentioned);  *<  yielding  and  if  it  amounted 

to  or  exceeded 
400/.,  to  be 
taken  instead  of  the  iOOl ;  and,  if  it  fell  short  of  the  400Z.,  the  400/.  to  be  paid,  and  the 
deficiency  to  be  made  up  by  deductions  from  the  tonnage  rent  of  subsequent  years ;  and, 
if  in  any  year  the  tonnage  rent,  upon  ordinary  working,  did  not  come  up  to  the  400iL,  the 
excess  <»  payment  (if  any)  in  previous  years,  aboTe  the  400L,  might  be  set  off  against  the 
400/.  due  on  such  year;  the  meaning  of  the  parties  being  that  the  rent  of  400/.  should  at 
all  events  be  paid,  but,  if  more  than  that  was  paid  in  any  one  yetr,  and  afterwards  the  mines 
should  not  produce  enoueh  to  pay  the  400JL,  oefendant  'should  not,  throughout  the  term,  be 
liable  to  pay  more  than  the  40b/.  per  annum,  inclusive  of  the  extra  rent  raised  by  tonnage 
rent :  covenant  by  defendant  to  pay  the  rents :  breach,  non-payment  of  tonnage  rent  upon 
the  quantity  of  ore  raised. 

Plea :  That  defendant  annually  accounted  with  plaintiff  each  year  concerning  all  the  ore 
raised  in  that  year,  and  the  amount  of  tonnage  rent ;  and,  on  each  accounting,  a  certain 
sum  was  amed  by  defendant  and  plaintiff  to  be  the  balance  due,  and  the  balances  were 
paid  by  defendant  to  plaintiff,  and  accepted  by  plaintiff,  in  full  satisfaction  and  discharge 
of  the  tonnage  rent  payable. 

Replication :  That  the  accountings  were  not  correct,  but  ore  was  omitted  which  ou^ht  to 
have  been  included,  by  mistake,  and  through  ignorance  of  facts  on  the  part  of  the  plamtiff ; 
and  the  balances  suted  were  for  less  ore  than  was  raised ;  and  the  balances  were  paid  and 
accepted  on  such  accountings. 

On  demurrer  to  plea  and  replication,  held : 

That  the  plea,  shewing  only  a  statement  of  accounts  on  one  side,  did  not  shew  a  statement 
binding  plaintiff,  at  any  rate  not  conclusively,  and  was  at  any  rate  answered  by  the  replication 
shewing  error  in  the  account,  though  not  miud. 

2  T  2 
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1856.        P^yii^g  therefore,  unto  the  said  Robert  Jefferson,  and  the 
Pgj^^Y       plaintiff,  and  the  survivor  of  them,  and  their  assigns,  or 
^   ^*  the  heirs  or  assigns  of  such  survivor,  yearly  and  every 

year,  during  the  said  term,  the  clear  annual  rent  or  sum 
of  400iL  of  lawful  British  money,  without  any  deduction 
or  abatement  whatsoever  (except  for  property  tax,  and 
any  other  tax  usually  payable  by  landlords  (if  any)  ia 
the  said  county  in  respect  of  similar  property),  and  by 
two  equal  and  even  half  yearly  payments;  that  is  to 
say,**  &c.;  ''such  rent  to  be  payable  and'paid  as  afore- 
said, whether  the  said  mines  and  minerals  should  or 
should  not  be  opened  and  worked,  and  whether  there 
should  or  should  not  be  found  any  iron  ore  therein. 
And  also  yielding  and  paying,  in  manner  aforesaid,  unto 
the  said  R.  Jefferson  and  the  plaintiff,  and  the  survivor 
of  them,  and  their  assigns,  or  the  heirs  and  assigns  of 
such  survivor,  yearly  and  every  year,  during  the  said 
term,  the  rent  or  sum  of  2s.  9<L  for  every  ton  of  iron 
ore,  commonly  called  Cumberland  Red  Ore,  which 
should  be  dug,  wrought,  won,  raised,  obtained  and 
gotten  in,  from  or  out  of  the  said  mines,  pits,  working 
lands  and  premises,  by  virtue  of  the  provisions  of  the 
said  deed ;  each  ton  consisting  of**  &c.  (mode  of  esti- 
mating tonnage) :  "  such  tonnage  rent  to  be  calculated 
up  to  and  payable  and  paid  on  the  25th  day  of  March 
in  each  and  every  year  of  the  said  term:  provided 
always,  and  it  was  thereby  declared  and  agreed  by  and 
between  the  said  R.  Jefferson  and  the  plaintiff  and  the 
defendants,  respectively,  that,  in  any  year  or  years  of 
the  said  term  when  the  tonnage  rent  as  aforesaid,  or  the 
iron  ore  and  minerals  raised,  won,  gotten  and  obtained 
in  and  from  the  said  lands  and  premises  in  such  year 
or  years,  should  amount  altogether  to  the  sum  of  400il 
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or  upwards,  then  the  said  tonnage  rents,  when  paid,  1856. 
should  be  taken  and  considered  as  payment  for  and  pkb^y 
instead  of  the  said  annual  fixed  rent  of  40021,  and  the  attwooo. 
said  fixed  rent,  in  such  year  or  years,  should  not  be 
payable;  and,  if  it  should  happen  in  any  subsequent 
year  or  years  that  no  ore  or  minerals  should  have  been 
raised  and  gotten  in  and  from  the  said  lands  as  afore- 
said, or  the  tonnage  rents  thereon  should  not  amount 
altogether  to  the  said  sum  of  400il,  then  the  said  fixed 
rent  of  400L  should  be  paid,  and  the  deficiency  in 
quantity  of  such  year  or  years  should  be  made  up 
by  deductions  fi^m  the  quantities  of  ore  and  minerals 
raised  and  gotten  in  any  subsequent  year  or  years 
beyond  the  quantities  raised  (and  at  the  tonnage  rent 
aforesaid)  equivalent  to  the  said  fixed  rent  for  such 
subsequent  year  or  years ;  so  that  the  tonnage  rent  or 
rents  should  not  be  paid  or  payable  on  the  ore  and 
minerals  subsequently  raised  and  gotten  until  the  de- 
ficiency in  quantity  of  any  of  the  previous  years  should 
be  made  up  as  aforesaid:  provided  also  that,  in  case 
the  defendants,  their  executors,  administrators  or  assigns, 
should,  in  any  preceding  year  or  years  of  the  said  term, 
by  reason  of  the  extended  working  of  the  said  mines, 
pay  any  sum  or  sums  of  money  over  and  above  the  said 
fixed  rent  or  sum  of  400iL,  and  the  said  mines  should 
not,  by  due  and  ordinary  working  thereof,  in  any  sub- 
sequent year  or  years  of  the  said  term,  afibrd  a  supply 
of  ore  equal,  after  the  rate  aforesaid,  to  the  annual  sum 
of  400/.,  then  and  in  such  case  it  should  and  might  be 
lawful  for  the  defendants,  their  executors,  administrators 
and  assigns,  to  take  credit  in  account  and  to  set  off 
against  the  said  fixed  rent  so  much  of  the  previous 
payment  of  excess  of  rent,  beyond  40021,  in  any  one  or 
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1856.       more  years,  as,  with  the  ore  raised  in  sach  year,  should, 
PgiiBy       at  and  after  the  rate  of  tonnage  aforesaid,  be  equal  to 

Attwood.  ^^^^  "P  *®  ^^^  ®^  ^^^  ^^^  ^^*^  y^^ »  *^  being  the 
true  intent  and  meaning  of  the  said  parties  thereto  that 
a  rent  of  400/.  per  annum,  payable  half  yearly,  should  at 
all  events  be  paid  communibus  annis,  during  the  term,  for 
the  license  or  leave  thereby  granted,  and  that,  if  more  than 
400/.  should  have  been  paid  in  any  one  year,  and,  by 
reason  of  the  extra  workings  in  any  one  or  more  year 
or  years,  or  poverty  of  the  said  mine  and  premises,  they 
should  not  be  capable  of  yielding,  on  the  ordinary 
working  thereof^  in  any  subsequent  year,  sufficient  ore 
to  pay  the  said  fixed  rent,  calculating  the  ore  raised 
after  the  rate  aforesaid,  the  defendants  should  not  be 
liable  to  pay,  in  the  whole  of  the  said  term,  a  laiger 
rent  than  the  said  sum  of  4002.  per  year,  inclusive  of, 
and  with,  the  extra  rent  so  raised  and  paid  by  way  of 
tonnage  rent  in  previous  years.  And  the  defendants, 
by  the  siud  deed,  covenanted  with  the  said  A  Jefferson 
and  the  plaintiff,  their  heirs  and  assigns,  that  they,  the 
defendants,  their  heirs,  executors,  administrators  or 
assigns,  or  some  or  one  of  them,  ^ould  and  would  well 
and  truly  pay  or  cause  to  be  paid,  during  the  con- 
tinuance of  the  said  term  thereby  granted  as  aforesaid, 
unto  the  said  IL  Jeffersoti  and  the  plaintiff,  their  heirs 
or  assigns,  the  said  annual  rent  or  sum  of  400£,  and 
also  the  said  tonnage  rent  so  reserved  as  aforesaid, 
subject  nevertheless  as  aforesaid,  on  the  several  days 
and  times,  and  in  the  proportions,  manner  and  form, 
so  mentioned  and  appointed  in  the  said  deed  for 
payment  thereof  respectively  as  aforesaid,  and  according 
to  the  true  intent  and  meaning  of  the  said  deed.  And 
the  defendants,  by  the  said  deed,  also  covenanted  with 
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the  said  JB.  Jeffen&n  and  the  plaintiff,  their  heirs  or  1856. 
assigns,  that  they,  the  defendant^  their  executors  or  v^^ 
administrators,  should  and  would  provide  and  keep  such  attwood. 
and  so  many  books  of  account  as  might  be  necessary, 
and  wherein  should  be  entered  a  full,  true  and  particular 
account  in  writing  of  all  the  iron  ore  and  minerals 
which  should  be  dug,  won,  raised,  obtained  and  gotten 
in,  from  or  out  of  the  said  mines,  pits  and  workings,  and 
thereof  should  deliver  to  the  said  lessees,  their  heirs  or 
assigns,  a  fair  copy  in  writing  of  such  account,  monthly, 
during  the  said  term."  Averment :  ''  That  of  the  said 
fixed  annual  rent,  so  reserved  as  aforesaid,  there  is  due 
and  unpud  the  sum  of  200/.  for  one  half  year  of  the 
said  term,  ending  on"  29th  September  1855  ;  **  and  that 
of  the  said  tonnage  rent,  so  reserved  as  aforesidd,  there 
is  due  and  unpaid  for  iron  ore,  dug,  wrought,  won, 
raised,  obtained  and  gotten  by  the  defendants,  under 
and  by  virtue  of  the  provisions  of  the  said  deed,  the 
sum  of  20002»,  according  to  the  true  intent  and  meaning 
of  the  said  deed."  Further  breach  in  respect  of  defend- 
ants not  keeping  books  or  delivering  accounts. 

Plea  (7),  "  to  so  much  of  the  declaration  as  relates  to 
tonnage  rent  alleged  to  have  become  due  and  payable 
by  the  defendant^  under  and  by  virtue  of  the  said  deed, 
for  and  during  the  eight  years  of  the  said  term  commenc- 
ing with  the  year  ending  the  25th  day  of  March  1847  and 
ending  with  the  year  ending  the  25th  day  of  March  in  the 
year  of  our  Lord  1824."  That  defendants  "did,  during 
the  said  eight  years  of  the  sud  term  commencing  with 
the  year  ending  on  the  25th  day  of  March  in  the  year  of 
our  Lord  1847  and  ending  with  the  year  ending  on  the 
25th  day  of  March  in  the  year  of  our  Lord  1854,  provide 
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I806.  ^^^  l^^P  such  bookd  of  account  as  were  necessary;  and 
Pg^^y  that  they  caused  to  be  entered  therein  an  account  pur- 
porting to  be,  and  which  defendants  believed  and  still 
do  believe  to  be,  a  full,  true  and  particular  account  in 
writing  of  all  the  iron  ore  and  minerals  dug,  won,  raised, 
obtained  and  gotten  in,  from  or  out  of  the  said  mines 
and  premises  in  the  said  deed  mentioned.**  That,  soon 
after  the  expiration  of  each  of  the  said  eight  years  of  the 
said  term,  the  account  so  entered  by  the  defendants  in 
the  said  books  was  submitted  for  examination  and  cor- 
rection to  the  plaintiff  and  the  said  R.  Jefferson^  in  the 
life  time  of  the  said  R,  Jefferson^  or  to  their  agent  in  that 
behalf  duly  authorized,  and  to  the  plaintiff  alone  since 
the  death  of  the  said  R,  Jefferson^  or  to  his  agent  in 
that  behalf  duly  authorized.  ^'That,  soon  after  the 
expiration  of  each  of  the  said  eight  years  of  the  said 
term,  and  after  the  said  accounts  so  fi'om  time  to  time 
rendered  by  the  defendants  had  been  examined  by  or 
on  behalf  of  the  plaintiff  and  the  said  R.  Jefferson  in 
the  life  time  of  the  said  R.  Jefferson^  and  by  or  on  behalf 
of  the  said  plaintiff  since  the  death  of  the  said  A  JeffeV" 
san^  the  defendants  and  the  plaintiff  and  the  said  R. 
Jefferson,  in  the  life  time  of  the  said  jB.  Jefferson,  and 
the  defendants  and  the  plaintiff  alone,  since  the  death 
of  the  said  jB.  Jefferson,  stated  an  accowit  of  and 
concerning  all  the  iron  ore  dug,  won,  raised,  obtained 
and  gotten  by  the  defendants,  during  the  preceding 
year  of  the  said  term,  in,  from  or  out  of  the  said  mines 
and  premises,  by  virtue  of  the  provisions  of  the  said 
deed,  and  of  and  concerning  the  amount  of  tonnage 
rent  payable  by  the  defendants,  under  or  by  virtue  of 
the  said  deed,  for  and  in  respect  of  the  same  iron  ore : 


Attwooo. 


XIX.    VICTORIA.  697 

and  that,  upon  each  of  the  first  two  of  such  accountings,        isss. 

the  same  having  taken  place  in  the  life  time  of  the  said       p^^ 

K  Jefferson^  a  certain  sum  was  agreed,  by  and  between      ^   ▼- 

the  defendants  and  the  plaintiff  and  the  said  jB.  Jefferson^ 

to  be  the  balance  or  sum  due  from  the  defendants  to 

the  said    plaintiff    and    the    said  R.  Jefferson;   which 

balances  or  sums  respectively  were,  soon   afterwards, 

paid  by  the  defendants  to  the  said  plaintiff  and   the 

said  IL  Jefferson^  and  accepted   by  them,  as  and  for 

and  in  full  satisfaction  and  discharge  of  the  tonnage  rent 

payable  by  the  defendants  to  the  plaintiff  and  the  said 

JB.  Jefferson^  by  virtue  of  the  said  deed,  for  the  years  of 

the  said  term  ending  on  the  25th  day  of  March  1847 

and  the  25th  day  oi  March  1848:   and  that,  upon  each 

of  the  remaining  six  of  such  accountings,  the    same 

having  all  taken  place  after  the  death  of  the  said  R* 

Jefferson^  a  certain  sum  was  agreed,  by  and  between 

the  plaintiff  and  the  defendants,  to  be  the  balance  or 

sum  due  from  the  defendants  to  the  said  plaintiff;  which 

balances  or  sums,  respectively,  were  afterwards  paid  by 

the  defendants  to  the  plaintiff,  and  by  him  accepted,  as 

and  for  and  in  ftiU  satisfaction  and  discharge  of  the 

tonnage  rent  payable  by  the  defendants  to  the  plaintiff, 

by  virtue  of  the  said  deed,  for  the  year  of  the  said  term 

ending  on  the  25th  day  of  March  1849,  and  for  the  five 

successive  following  years  of  the  said  term  ending  on 

the  25th  day  of  March  in  each  year."     *'  That  all  the 

said  eight  balances  or  sums  were  paid  and  accepted  as 

aforesaid  more  than  three  months  before  the  commence-* 

ment  of  this  action." 

Replication  (2)   to  plea  7.     **  That   the  supposed 
accountings  in  that  plea  nientioned  were  not  true  and 
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1856.  correct  aocountiDgBy  according  to  the  tme  intent  and 
Pbrry  meaning  of  the  said  deed,  of  or  concerning  all  the  iron 
Attwood.  ^^  ^"8»  ^^°*  raised,  obtained  and  gotten  by  the 
defendants  under  the  said  deed  daring  the  respective 
periods  for  which  the  said  supposed  accountings  were 
respectively  had  or  made,  or  of  or  concerning  all  the 
tonnage  rent  payable  by  the  defendants  under  or  by 
virtue  of  the  said  deed  for  or  in  respect  of  the  same 
iron  ore ;  but,  on  the  contrary  thereof,  were,  and  each 
of  them  was,  erroneous  in  this:  that  divers  and  very 
many  tons  of  iron  ore,  which  ought  to  have  been 
included  and  taken  into  account  in  and  upon  the  said 
supposed  accountings  respectively,  and  divers  large 
amounts  of  tonnage  rent  payable  by  the  defendants  in 
respect  thereof,  under  and  by  virtue  of  the  said  deed, 
were,  by  and  through  mistake,  and  in  ignorance  of  the 
facts,  on  the  part  of  the  plaintiff  and  the  said  Robert 
Jefferson  and  their  agents  in  that  behalf,  so  far  as 
relates  to  each  of  the  first  two  of  the  said  supposed 
accountings,  and  by  and  through  mistake,  and  in 
ignorance  of  the  facts,  on  the  part  of  the  plaintiff 
alone  and  his  agents  in  that  behalf,  so  far  as  relates  to 
each  of  the  residue  of  the  said  supposed  accountings, 
omitted  from,  and  not  included  or  taken  into  account 
in  or  upon,  the  said  supposed  accountings  respectively ; 
and  the  balances  or  sums  alleged  to  have  been  found 
and  agreed  to  be  due  from  the  defendants  for  tonnage 
rent  upon  the  said  supposed  accountings  respectively, 
as  in  the  said  7th  plea  mentioned,  were  erroneously 
found  and  agreed  to  be  the  balances  or  sums  due  from 
the  defendants  for  the  fiiU  amounts  of  tounage  rent 
payable  by  the  defendants  under  the  said  deed  for  the 
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respective  periods  for  which  the  said  supposed  account-  1B56. 
ings  were  respectively  had  and  made :  whereas,  in  troth  p^^ 
and  in  fact,  the  said  balances  or  sums  were  respectively  attwooo. 
the  balances  or  sums  due  from  the  defendants  for 
tonnage  rent,  under  the  said  deed,  for  fewer  tons  of 
iron  ore  for  which  tonnage  rent  was  payable  by  the 
defendants,  according  to  the  true  intent  and  meaning 
of  the  said  deed,  than  had  been  actually  dug,  won, 
raised,  obtained  and  gotten  by  the  defendants  under 
the  said  deed  during  the  respective  periods  for  which 
the  said  supposed  accountings  were  respectively  had 
and  made."  *'  That  the  balances  or  sums,  so  erroneously 
found  and  agreed  to  be  due  from  the  defendants  for 
tonnage  rent  upon  the  said  supposed  accountings 
respectively,  were  respectively  paid  and  accepted  as 
and  for  and  in  full  satisfaction  and  dischai^e  of  the 
respective  amounts  so  erroneously  found  and  agreed  to 
be  due  from  the  defendants  for  tonnage  rent  upon  the 
said  supposed  accountings  respectively,  and  not  other- 
wise howsoever/' 

The  plaintiff  also  demurred  to  plea  7.    Joinder. 

Demurrer  to  the  above  replication.    Joinder. 

Athertouy  for  the  plaintiff.  First,  the  plea  is  bad.  It 
shews  only  an  account  stated  on  one  side,  introducing, 
therefore,  no  consideration  for  the  agreement  which  it 
sets  up ;  Smith  v.  Paffe  (a).  It  would  be  otherwise  if 
there  had  been  a  statement  of  cross  accounts  and  a 
balance  agreed  to.  The  facts  pleaded  shew  no  more, 
at  the  utmost,  than  evidence  that  the  account  really 

(n)  15  M.  ^  W:  683. 
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1856.  declaration  has  been  paid.  In  Smith  ▼•  Page  (a)  the 
P^ii^  Court  expressly  distinguishes  the  case  from  one  where 
Attwood.  ^^^  w^  cross  demands,  as  there  were  in  CaUander  y. 
Howard  (by\  The  principle  first  suggested,  that  a 
smaller  sum  than  that  really  due  may  be  agreed  upon, 
as  a  balance,  for  the  purpose  of  settling  demands  other- 
wise incapable  of  being  ascertained,  will  support  this 
plea.  [Lord  Campbell  C.  J.  How  is  it  incapable  of 
being  ascertained,  more  than  the  sum  due  upon  a  sale 
of  coals  or  wheat?]  A  peculiar  mode  of  measuring  is 
here  prescribed,  and  a  very  complex  arrangement  is 
made,  extending  through  a  series  of  years.  As  to  the 
replication :  it  admits  the  agreement,  and  the  payment 
of  the  balance  agreed  upon :  it  sets  up  a  mistake  of  the 
parties,  which  is  no  answer  in  law,  fraud  not  being 
suggested. 

Athericn  was  not  called  upon  to  reply. 

Lord  Campbell  C.  J.  I  am  sorry  that  several  suc- 
cessive yearly  settlements  should  be  disturbed;  but  we 
must  decide  upon  the  legal  result  of  what  has  passed. 
It  seems  to  me  that  the  plea  is  insufficient,  the  account 
on  one  side  only  having  been  stated,  which  brings  the 
case  within  the  authority  of  SmUh  v.  Page  (a).  The 
proceeding  shewn  is  not  in  the  nature  of  accord  and 
satisfaction,  nor  does  it  bind  the  parties :  all  that  is  said 
is,  that  there  was  a  settlement  of  the  account  of  claims 
on  one  side,  a  balance  stated,  and  payment  of  that 
balance.     No  weight  is  to  be  attached  to  the  allegation 

(«)  15  M.  ^  r.  6fld.  (ft)  10  Qm.  B.  290. 
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that  the  payment  was  given  and  accepted  in  satisfaction       1856. 
of  the  tonnage  rent  due ;  there  appears  no  consideration       Fw^ 
for  a  waiver  of  the  debt  actually  due.    The  case  does     attwood. 
not  &11  within  MEtUar  v.  Wallace  (a)  or  Callander  v. 
Howard  {b).    If  there  were  any  doubt  as  to  the  plea, 
the  replication  would  supply  a  complete  answer,  unless 
we  could  hold  that  a  settlement  of  a  claim  at  any  one 
time  was  conclusive,  and  could  not  be  questioned  on 
the  ground  of  mistake.     As  we  cannot  so  hold,  we  must 
give  judgment  for  the  plaintiff. 

Coleridge  J.  I  am  of  the  same  opinion.  The  plea 
certainly  does  not  give  a  conclusive  answer ;  and,  that 
being  so,  the  replication  answers  the  prima  facie  answer 
given  by  the  plea.  The  plea  shews  that  it  was  agreed 
that  a  certain  sum  was  the  balance,  and  that  this  sum 
was  paid.  If  it  was  meant  that  this  sum  was  the  real 
amount  of  the  claim,  the  defendants  would  have  pleaded 
payment  But  this  the  plea  cautiously  avoids,  and 
alleges  only  a  payment  of  the  supposed  balance.  The 
plaintiff  answers :  **  True ;  but  it  turns  out  that  the 
supposition  was  wrong."  It  would  be  a  bad  state  of 
the  law  if  such  a  settlement  were  conclusive,  and  could 
not  be  set  right  at  law,  and  the  only  remedy  were  in 
equity. 

Eblb  J.  We  are  to  look  to  the  contract  of  the  parties. 
Their  meeting,  and  agreeing  to  a  balance,  and  the  pay- 
ment of  that  balance,  do  not  constitute  a  performance. 
The  aiguments  urged  by  Mr.  Manisty  shew  that  it 
would  he  well  worth  the  while  of  parties,  in  the  first 

(«)  8  iMbore't  P.  C.  C.  378.  (6)  10  Qm.  B.  -290. 
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1866.       instance^   to  agree  that  every  8ettlenient»  after  three 

p^^^       years  or  some  other  time  named,  should  be  conclasive* 

^    ▼•  But,  in  default  of  such  an  agreement,  I  cannot  find  any 

Attwooo. 

rule  leading  us  to  hold  that  what  has  here  taken  place 
is  a  performance  of  the  contract 

(Crompton  J.  had  left  the  Court) 

Judgment  for  plaintiff. 


Wednesday,  The  Majof,  Aldeimen  and  Burgesses  of  the 
Borough  of  Liverpool  against  The  Overseers 
of  West  Derby. 


By  a  local  T^"^  &  rate  for  the  relief  of  the  poor  of  the  township 

sionen  were  of  West  Derby ^  in  the  county  of  Lanccuter,  made 

erect  water.  ^^  the  5th  day  of  May  1855,  and  duly  published  and 

works  foMhe  allowed,    2%tf  Mayor,  Aldermen  and   Burgesses  of  the 


water^of  Borough  of  Liverpool  were  assessed  in  the  following  form. 
watering  the 

streets,  use  in  case  of  fires,  and  other  public  purposes  m  Lioerpoolt  and  to  levy  a  rate  on  the 
borough  for  the  expences  thereof.  The  Act  contained  express  prohibitions  against  using 
this  water  for  domestic  purposes.  The  Commissioners  erected  waterworks  in  the  adjoining 
township  of  West  Derhjf,  By  subsequent  Acts  the  property  and  powers  of  these  commis- 
sioners became  vested  m  the  municipal  corporation  of  LiverpooL 

Water  was  supplied  in  Liverpool  for  domestic  purposes  by  tradinff  companies  from  water- 
works also  situated  in  the  township  of  Wett  Derby.  The  municipu  corporation  were,  by  a 
local  Act,  empowered  to  purchase  the  undertakings  of  these  companies,  and  for  that  purpose 
to  borrow  money.  When  purchased,  the  Corporation  were  to  supply  water  for  domestic 
purposes  to  the  inhabitants  of  Liverpool,  which  then  comprised  the  parish  of  Liverpool  and 
part  of  the  township  of  West  Derby,  and  of  parts  of  other  townships,  with  power  to  supply  the 
inhabitants  of  an  adjoining  district,  includinff  the  whole  township  of  West  Derby,  it  was 
enacted,  that  they  were  so  to  regulate  the  charges  for  the  water  so  supplied  as  to  raise  no 
more  money  than  the  interest  of  the  money  borrowed  and  the  expences  of  managing  the 
waterworks.  The  purchase  was  completed;  and  those  waterworks  were  vested  in  the 
Corporation. 

B^  a  subsequent  Act,  the  Corporation  were  empowered  to  use  the  water  from  the  com- 
missioners* waterworks  and  the  company's  waterworks  indiscriminately  ;  and  the  pipes  were 
accordingly  united ;  and  the  two  sets  of  waterworks  were  occupied  in  common. 

Held,  that  the  Corporation  were  rateable  m  the  township  of  West  Derby  for  the  waterworks 
there  occupied  by  them  under  these  enactments. 
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1856.  Against  these  assessments  the  Mayor,  Aldermen  and 

^      ^f      Burgesses  appealed  to  the  Court  of  Quarter  Sessions  for 

Liverpool     the  county  of  Lancaster,  upon    the    ground    that   the 

Overseen  of    property  for  which  they  were  rated  was  not   rateable 

for  the  relief  of  the  poor  of  the  township:    and   by 

consent  of  the  parties,  and  under  an  order  of  a  Judge, 

the  following  case  was  stated  for  the  Court  of  Queen's 

Bench. 

By  the  local  Act  11  <?.  4.  ctlv.  (a),  sect.  1  (since 
repealed  by  stat.  9  &  10  Vict  c.  czxvii.  (ft),  sect  6.), 
commissioners  were  appointed  for  putting  that  Act  into 
execution.  By  sect  51  the  commissioners  were  autho- 
rized to  cause  any  of  the  public  streets  within  the 
parish  of  LwerpooU  which  was  then  conterminous  with 
the  borough,  to  be  watered  as  often  as  they  should  think 
fit,  and  also  to  cause  any  wells  to  be  sunk  and  pumps 
to  be  erected  for  the  purpose  of  watering  the  same;  and 
all  the  ezpences  incident  thereto  were  to  be  defrayed 
out  of  the  rates  to  be  raised  under  and  by  virtue  of  that 
Act;  and  the  water  to  be  obtained  from  such  wells  was 
to  be  applied  -to  no  other  purposes  than  those  of  water- 
ing the  streets,  except  in  cases  of  fire.  This  Act  was 
amended  by  stat.  5  &  6  Vict.  c.  xxvL  (c) ;  and  it  was 
further  amended,  and  further  powers  were  given  to  the 
commissioners,  by  stat  6  &  7  Vict  c.  Ixxv.  (rf). 

(a)  '*  For  the  better  pafing  and  sewerage  of  the  town  of  Liverpool  ia 
the  county  Palatine  of  Lancaster  i  and  for  lettling  the  boondarief  between 
the  said  town  and  the  townshipa  of  Kiridak  and  parti  of  the  townihipa  of 
Evertontaid  Wiut  Derby,'' 

(h)  **  For  the  improTement  of  the  sewerage  and  dnunage  of  the  borough 
of  Liverpool,  and  for  making  further  provisions  for  the  sanatory  reguladons 
of  the  said  borough.** 

(e)  *<  For  amending  an  Act  relating  to  the  pa?ing  and  sewemge  of  the 
town  of  Liverpool,  in  the  county  Palatine  of  JAtneatier,** 

(d)  "  For  enabling  the  commissioners  for  pa?ing  and  sewering  the  town 
of  Liverpool  more  eflectually  to  water  the  streets  of  the  said  town,  and  to 
provide  water  for  extinguishing  fir^  therein." 
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Under  the  provisions  and  for  carrying  ont  the  purposes  1856. 
of  the  above  mentioned  Acts,  the  commissioners  pur-  Mayor  of  " 
chased  land  at  Cfreen  Lane  in  the  township  of  fFeii  ^'^'^^ 
Derby^  and  without  the  borough  of  Liverpool^  which  ^^•'^^  ** 
forms  part  of  the  property  now  rated  as  aforesaid,  and 
called  <<  the  plant  of  the  Green  Lane  Water  WorW  and 
thereon  sunk  a  well,  and  erected  steam  engines,  pumps 
and  other  works  for  pumping  of  water,  which  they 
thereupon  conveyed  by  pipes  (part  of  which  are  in  the 
part  of  West  Derby  which  is  not  within  the  borough  of 
Liverpool^  and  which  are  the  subject  matter  of  the 
second  assessment  above  mentioned,  and  part  of  which 
are  in  West  Derby ^  within  the  borough,  and  are  not 
rated)  to  a  reservoir  (also  in  the  township  of  West  Derby ^ 
but  within  the  borough  and  not  rated);  and  the  water 
was  used  and  distributed  pursuant  to  the  above  men* 
tioned  Acts.  The  whole  of  West  Derby  is  within  the 
limits  of  the  Acts.  The  Liverpool  Sanatory  Act 
(9  &  10  Vict  c.  cxxvii.),  after  reciting  various  local  Acts, 
including  the  foregoing  Acts,  recites  that  the  borough 
of  Liverpool,  as  extended,  comprises  not  only  the  town 
and  borough  o(  Liverpool,  and  a  portion  of  Toxteth  Park, 
but  also  the  townships  of  Everton  and  Kirkdale,  and  part 
of  West  Derby,  which  three  last  mentioned  townships 
had  become  populous ;  and  no  provision  had  been  made 
for  (inter  alia)  the  supply  of  water  for  public  purposes 
therein:  and  that  it  was  expedient  that  the  powers  to  be 
granted  for  the  said  purpose  should  be  continued  under 
one  management,  and  should  be  uniform  throughout  the 
whole  of  the  said  borough ;  and  The  Mayor,  Aldermen 
and  Burgesses  of  Liverpool,  by  the  council  of  the  said 
borough,  are  thereby  empowered  to  carry  the  same  into 
execution.    The  Act  then,  in  sections  136, 137, 138  and 

2  z  2 
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1856.       others,  transfers  the  property,  powers  and  privileges  of 
l^^yop  ^f     the  commissioners  under  the  above  mentioned  Acts  to 
Liverpool    ^^^  Corporation,  and  vests  the  property  of  the  commis- 
Overa^n  of  gioners  in  the  Corporation.     The  Act  then  makes  other 
provisions  for  enabling  the  Mayor,  Aldermen  and  Bur- 
gesses to  supply  vrater  for  public  purposes  in  the  borough 
oi  Lioerpooly  and,  by  sect  154,  provides  for  the  raising  of 
money  by  rates  and  otherwise  for  defiraying  the  ezpence 
thereo£  Under  and  by  virtue  of  this  Act,  the  Corporation 
entered  upon  and  became  the  occupiers  of  the  Green  Lane 
Water  fVorks^  and  the  plant  and  pipes  and  mains  belong- 
ing thereto,  and  used  and  exercised  the  powers  conferred 
upon  them  by  the  Act.    The  various  Acts  of  Parliament 
heretofore  cited  relate,  so  far  as  they  affect  this  question, 
solely  to  the  supply  of  water  for  public  purposes. 

(Jp  to  the  year  1848  the  water  used  for  domestic 
purposes,  throughout  the  borough  of  Liverpool^  was 
supplied  by  two  private  water  companies,  constituted 
under  various  Acts  of  Parliament,  which  may  be  referred 
to  as  part  of  this  case  on  the  argument.  By  stat 
10  &  11  Vict,  c.  cclzi.  (a)  (The  Liverpool  Corporation 
Water  Works  Act,  1847)  the  works  of  these  water  com- 
panies were  transferred  to  the  Corporation,  and  powers 
were  thereby  given  to  the  Corporation  for  the  supplying 
of  water  to  the  inhabitants,  both  for  public  and  private 
purposes,  and  to  make  and  use  new  waterworks  for 
that  purpose.  Various  provisions  are  contained  in  this 
Act  relating  to  the  construcUon  and  maintenance  of 
works,  and  the  supply  of  water,  and  levying  rates  and 

(a)  Local  and  penonaU  public :  <'  For  better  sapplying  with  water  the 
borough  of  Liverpool  and  the  neighbourhood  thereof,  and  for  authoriiingthe 
Mayor,  Aldermen  and  Burgesses  of  the  sild  borough  to  purvhaie  the 
Liverpool  and  HarrinffUm  WaUncorkM^  and  Liverpool  Waterweirk^. 
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charges  for  the  same>  and  the  keeping  of  an  account  to        1856. 
be  called  the  Liverpool  water  account     The  122d  sec-  ""m^^ToT" 
tion  of  the  Act  authorizes  the  borrowing  of  money  on     I-'verpool 

the  credit  of  this  account ;  and  the  126th  (a)  and  follow-  ^«"^"  ^^ 

^  '  West  Derby. 

ing  sections  provide  for  the  application  of  the  moneys 
in  the  water  account,  and  the  reduction  of  the  rates  of 
chaise,  so  that  no  more  should  be  raised  than  may  be 
necessary  to  meet  the  expenditure  on  the  water  account. 
Under  and  by  virtue  of  this  Act  the  Corporation 
entered  upon  and  became  the  occupiers  of  the  works  of 
the  two  water  companies,  and  supplied  certain  of  the 
inhabitants  of  the  districts  named  in  that  Act  with 
water.  Further  powers  were  given  to  the  corporation 
by  Stat.  13  &  14  VicU  c.  Ixzz.(A);  and,  by  stat.  15  &  16 
Vict  c.  xlvii.  (c),  after  reciting  that  doubts  had  arisen,  it 

(a)  Sect.  125.  **That  the  council  shall,  from  time  to  time,  so  rcgnlate 
the  rates  and  charges  to  be  made  for  the  supply  of  water  under  the  pro- 
visions of  thu  Act  that  the  amount  of  such  rates  and  charges,  with  the 
aid  of  the  water  rate  to  be  levied  under  the  first  recited  Act,  shall  be  as 
near  as  may  be  sufficient  to  pay  the  interest  upon  loy  money  borrowed  on 
the  credit  of  the  said  water  rate,  and  of  the  money  from  time  to  time 
borrowed  for  the  several  purposes  of  this  Act,  together  with  the  costs  of 
managing  and  conducting  the  works  by  this  Act  and  the  said  first  recited 
Act  authorised  to  be  made  and  purchased,  and  such  further  sum  (not 
exceeding  12.  per  centum  per  annum  on  the  money  borrowed)  as  is 
authorised  to  be  set  apart  under  the  provisions  hereinbefore  contained ; 
and  if  in  any  year  the  amount  received  shall  be  more  than  sufficient  for 
all  the  purposes  aforesaid,  the  council  shall,  and  they  are  hereby  required 
to  make  a  proportionate  reduction  in  the  rents  and  charges  to  be  in  the 
next  year  made  in  respect  of  water  supplied  under  and  by  virtue  of  this 
Act.- 

Sects.  126, 127  and  128  contain  provisions  for  enabling  the  Recorder, 
on  appeal,  to  compel  a  reduction  of  the  chaises  in  pursuance  of  sect  125. 

(6)  <*  To  extend  the  time  limited  by  the  Liverpool  Corporation  Water- 
works Act,  1847,  for  purchasing  lands  and  constructing  the  works  autho- 
rised by  such  Act,  and  for  other  purposes." 

(c)  "  For  further  amending  the  local  and  personal  Acts,  9  &  10  Kiel. 
c,  cxxvii.  and  10  &  i  1  Vict.  e.  ccUi.,  relating  to  the  Lim7>oo/ Corporation 
Waterworks ;  and  for  authorizing  deviations,  and  the  construction  of  reser- 
voirs ;  and  for  other  purposes.** 


710  TRINITY   TERM. 

1856.       ^^  enacted  that  the  Corporation  might  supply  water 

j^      ^     obtained  by  them  under  all  or  any  of  the  Acts,  for  all 

LivERFooL    or  any  of  the   purposes   for  which   water    might   be 

Oveneersof   supplied  under  the  said  Acts.     Since  the  passing  of 
West  Derby.      *^  "^  ,      « 

Stat.  10  &  11  Vict  c.  cclxL  the  water,   osed    both   for 

public  and  domestic  purposes  in  the  said  borough,  has 

been  siupplied  by  the  Mayor,  Aldermen  and  Burgesses 

under  its  provisions,  and  under  the  provisions  of  stat. 

9  &  10  Vict  e.  cxxvii. ;  and  the  whole  of  the  property 

rated  is  held  and  occupied  by  the  said  Mayor,  Aldermen 

and^  Buigesses  solely  for  the  purposes  and  under  the 

provisions  of  the  said  Act^  and  for  supplying   water 

under  and  by  virtue  of  their  authority,  and  conusts  of 

waterworks    and    pipes  used   for   that   purpose   only. 

Before  the  making  of  the  rate  now  in  question   the 

Mayor,  Aldermen  and  Burgesses  caused  the  muns  which 

had  formerly  belonged  to  the  commissioners,  and  the 

mains  of  the  water  companies,  to  be  connected,  so  that 

the  water  arising  from  the  various  sources,  in  the  said 

Acts  and  in  this  case  mentioned,  might  be,  and  it  is,  used 

indiscriminately  for  public  and  domestic  purposes.     The 

said  Mayor,  Aldermen  and    Burgesses  have  collected 

and  charged  rates  authorized    by  the  Acts,  and  have 

appropriated  the  same  as  by  the  said  Acts  authorized  in 

this  case.     The  Acts  of  Parliament  herein  mentioned 

may  all  be  referred  to  and  are  to  be  taken  as  part  of 

the  case:  and  copies  of  the  material  Acts  accompany  this 

case.     The  appellants  contended,  before  the  Court  of 

Quarter  Sessions,  that  they  had  no  beneficial  occupation, 

and  that  their  occupation  was  solely  for  public  purposes, 

and   they  were  restrained  from  making  any  profit  or 

deriving   any  benefit     And  that  the  moneys  derived 

from  the  waterworks  were  specifically  appropriated  by 

Act  of  Parliament  to  purposes  other  than  and  incou- 
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sistcnt  with  the  payment  of  rates,  and  that  they  were        1856. 
not  liable  to  be  rated.  ""Mayor  of ' 

The   question  for  the  Court  of  Queen's  Bench  is    LivKRfooL 
whether  the  appellants  are  rateable  or  not    If  the  Court  ^3^"^°^ 
18  of  opinion  that  the  appellants  are  rateable,  the  rate  is 
to  stand  confirmed;  if  of  the  contrary  opinion,  the  rate  to 
be  amended  by  striking  out  that  part  thereof  in  which 
appellants  are  so  rated. 

The  case  was  now  argued  (a). 

Monh^  in  support  of  the  rate.  The  grounds  on  which 
the  property  is  said  not  to  be  rateable  must  be,  either 
that  it  is  property  occupied  for  public  purposes,  or 
that  the  Acts,  expressly  or  by  implication,  exempt  the 
occupiers  from  rateability.     Neither  ground  is  tenable. 

In  Begina  v.  Badeoch  {b)  it  was  pointed  out  that  there 
was  great  difficulty  in  considering  any  local  purposes 
as  public,  for  the  purpose  of  exempting  from  rateability. 
The  subsequent  cases  of  Regina  v.  Longwood  (c),  Regina 
V.  Kentmere  {d\  Regina  v.  Harrogate  Commisnaners  («), 
Regina  ▼•  Overseers  of  Longwood  (^),  Mayor  of  Man" 
ehetter  ▼•  Overseers  of  Manchester  (A),  decide  that  water- 
worlLS  occupied  for  the  use  of  a  district  are  rateable. 
The  case  is  analogous  to  that  of  a  Local  Board  of  Health: 
Regina  ▼.  Justices  of  Hull  (1).  As  to  the  second 
ground:  If  the  Act  had  enacted  that  the  Corporation 
should  not  apply  any  portion  of  the  produce  of  the 

(a)   Wtdmudt^,  June  4th.  Before  Lord  CampbeS  C.  J.,  Ccieridgt,  Erh 

and  CrompUm  Ji.  Crompton  J.  left  the  Coart  before  the  conclusion  of 
tlM  argument. 

(6)  6  Q.  B.  787.  (e)  13  Q.  B,  116. 

(</)  17  Q.  B.  551.  (e)  15  Q.  B,  1012. 

ig)  17  Q.  B,  871.  (A)  17  Q.  B.  859. 

(i)  A  E.^  B.  2P. 
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1^56.       waterworks   to  the    payment  of  rates,  it  would   have 
Mayor  of     exempted  tbem  from  rateability ;  hot  the  enactment  in 
LiFKRFooL    qoestion  does  not  sobstantidly  difier  from  that  in  the 
^^1^^^^  Birkenhead  Dock  Acts,  which  has  been  held  not  to  have 
'  that  effect;    Birkenhead  Dock  Trustees  y.  Birkenhead 
Overseers  (a).     Jtex  y.  Uverpool  (6)  was  conmdered  in 
that  latter  case;  and,  if  it  was  not  satisfiictorily  distin- 
goishedy  it  was  orerruled    The  cases  of  Begina  ▼•  Mayer 
ffc.  of  Liverpool  (c)  and  Begina  ▼•  Exmuuier  (d)  occa- 
sioned the  passing  of  stat  4  &  6  Viet  c.  48.     In  that 
enactment  was  an  exception,  that,  where  the  property 
was  held  entirely  in  trust  for  a  district,  co-extensive  with 
the  district  on  which  the  poor  rate  was,  the  property 
should  not  be  rated.    That  was  on  the  principle,  as  has 
been  said,  that  in  such  a  case  "  it  was  as  broad  as  it  was 
long."    But  it  is  not  the  case  here.    The  greater  part 
of  the  district  benefitted  by  the  Liverpool  Waterworks  is 
out  of  the  township  of  West  Dsrby. 

C.  JkKhoard,  contr^  The  effect  of  stat  10  &  11  VicL 
c.  cclxi.  s.  125.  is,  that  the  Corporation  are  to  keep  down 
the  proceeds  to  the  amount  necessary  to  pay  interest 
and  the  costs  of  managing  the  works;  it  forbids  the 
making  of  a  profit;  and  there  is  therefore  no  profitable 
occupation  in  respect  of  which  to  lay  the  rate.  [Lord 
Campbell  C.  J.  Those  in  trust  for  whom  those  works 
are  carried  on  receive  a  pecuniary  benefit,  if  they  get 
their  water  cheaper.]  Those  who  receive  such  a  benefit 
are  the  entire  population  of  Liverpool^  the  shipping  of 
that  port,  and  strangera  who  pass  through  it.  .  These  are 
the  public,  at  least  as  much  as  the  couDty-ratepayers  of 

(a)  2  E.ft  B.  148.  (6)  7  J9.  ^  C.  61. 

(c)  9  A.^E.  434.  (rf)  12  A.  f  E,  2. 
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Chester;  Rex  v.  Weaver  NamgaHan  (a>     Rex  v.  Lioer-       1856. 

pooHb)  proceeded  entirely  on  the  direction  to  reduce      Mayor  of 

the  rates,  which  is  similar  to  that  in  the  present  Act     ^'^^^^^^ 

[Coteridge  J.     If  those  cases  were  decided  on  the  prin-  ,P^®"!!"  °' 
.  -  ,  *  West  Diaby. 

ciple  for  which  yon  cite  them,  can  you  reconcile  them* 

with  the  recent  decisions  in  this  Court?]     They  have 

never  been  overruled     [Lord  Campbell  C.  X     Rex  v. 

Liverpool  {b)  has  certainly  always  been  treated  with  a 

certain  degree  of  respect;  and  in  all  our  decisions  it  has 

been  supposed  to  be  distinguished,  not  overruled.]   The 

time  seems  now  to  have  come  when  it  must  be  either 

acted  upon  or  overruled. 

Monk  was  heard  in  reply. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  Term  (June  12),  de- 
livered judgment. 

By  the  Acts  of  Parliament,  referred  to  in  the  case, 
land  used  for  waterworks  lying  in  several  parishes  is 
vested  in  the  Corporation  o(  Liverpool  for  the  purpose  of 
supplying  water  to  the  inhabitants  particularly,  and  to 
the  town  generally.  The  Corporation  as  such  takes  no 
benefit;  but  it  occupies  as  trustee  for  the  beneficial 
interest  of  others ;  and  such  occupation  has  been  held  in 
several  cases  to  be  rateable ;  see  Regina  v.  Longwood  (c), 
Regina  v.  Harrogate  Commissioners  (if),  Birkenhead  Dock 
Trustees  v.  Birkenhead  Overseers  (e).  We  adhere  to 
those  cases,  and  hold  that  this  Corporation  is  not  exempt 
from  rating,  although  it  occupies  only  as  trustee. 

(<i)  7  B.  ^  C.  70.  n.  (c).  (6)7^.*C.  61. 

(c)  13  Q.  B.  116.  *  (rf)  15  Q.  B.  1012. 

(c)  2  E,^  B,  148. 
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1856.  By  Stat.  10  &  11  FicL  c.  261.  m.  125.  et  seq.  pro- 

yuyor  of  Virion  is  made  for  keeping  down  the  water  rates^  to  be 
LivBRPooL  i^yj^jj  ^ju  ijj^  consumere  to  the  amount  necessary  for 
^eraMrsof  defraying  the  expence  of  managing  the  works  and 
supplying  the  water,  without  making  any  profit  on  the 
supply :  and  therefore,  as  the  parishes  where  the  water 
is  consumed  and  the  profit,  if  any,  would  arise  cannot 
rate  for  a  profit  which  is  prohibited,  it  was  contended 
that  the  whole  apparatus  yielded  no  rateable  value,  and 
that  all  the  land  was  exempt  But,  where  land  lying  in 
several  parishes  was  used  for  reservoirs,  engines  and 
other  machinery  necessary  for  bringing  water  to  other 
parishes,  in  which  by  service  pipes  the  water  was  dis* 
tributed  to  consumers  and  yielded  profit,  it  was  held, 
in  Reffina  v.  Mib  End  Old  Town  (a),  that  the  parishes, 
in  the  first  category,  might  rate  the  lands  lying  in  them, 
according  to  the  ordinary  principle,  that  is  according  to 
the  probable  rent  which,  *<  as  land  and  buildings  deriving 
some  additional  value  from  their  capacity  of  being 
applied  to  such  purposes  as  that  of  a  water  company,'* 
they  would  yield,  and  that  the  parishes  in  the  second 
category,  where  profits  were  made  by  water  rates  on 
service  pipes,  might  take  those  profits  into  the  account 
and  rate  for  them  in  rating  the  service  pipes.  And  it 
seems  to  us  that  the  principle  of  that  case  is  applicable 
to  remove  the  objection  to  rateability  now  under  con- 
sideration. Land  taken  for  water  works  and  indirectly 
conducing  to  the  profitable  supply  of  water  is  rateable, 
irrespective  of  the  profit  derived  from  that  supply.  If 
the  profit  on  the  supply  were  to  be  rated,  the  sums 
paid  for  such  rates  on    the    land  would   have  to  be 

(a)  10  Q.  B,  208.210. 
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deducted  from  the  gross  receipts,  as  one  of  the  ezpences       \S56. 
of  management,  in  ascertaining  the  net  profit  which  is      |^       ^^ 
to  be  rated.  Livebpool 

V. 

It  seems  to  us  clear  that  the  land  here  in  question  is    Oveneen  of 
,.  ,  Wmt1>bmy. 

rateable  on  the  principle  thus  applied  in  Regina  v.  Mk 

End  Old  Town  (a) ;  it  is  also  clear  that  this  objection 

was  fully  considered    in    Birkenhead  Dock  Trustees  v. 

Birkenhead  Overseers  (6)  and  then  overruled.     And,  as 

the  question  referred  to  us  is,  Whether  the  appellants  are 

rateable,  and   no  other  objection  has  been   made,  we 

answer  that  question  in  the  affirmative. 

Judgment  for  the  respondents. 

(a)  10  Q.  B.  208.  (6)  2B.^B.  MS. 


The  Queen  against  The  Guardians  of  the      Vjf'^^* 


o 


HoLBORN  Union. 


N  appeal  against  an  order  of  two  justices,  in  and  An  order  for 

bindinff  a 

for  Middlesex^  adjudging  the  settlement  of  JEliza  pauper  cbild 
Hart,  a  lunatic,  to  be  in   the  parish  of  St,  Andrew  under^tar.' 
HoBwrn,  above  the  Bars,  in  Middlesex,  in  the  Holbom  ^^  139^^  '^ 
Union,  and  adjudging  the  guardians  of  that  union  to  madeby°"^o 
pay  certain  moneys :  the  Sessions  confirmed  the  order,  J««t»ce8  for  the 
subject  to  a  case,  by  which  it  appeared  that  the  husband  Middlesex;* 

"  and  to  be 

of  the  lunatic  had  been  bound  as  a  parish  apprentice  signed  and 
by  the  overseers  of  Clerkenwell,  and  had,  under  such  at  '*  tbo  Police 

Office,  Haiton 

Garden." 

In  the  Metropolitan  Police  Act  (10  G^.  4.  c.  44.)  **  JJattou  Garden**  is  mentioned  as  one 

of  the  places  in  Middletes  forming  the  Uotbom  division  of  the  Metropolitan  Police  District. 

Held,  tbftt  jurisdiction  sufficiently  appeared  on  the  face  of  the  order,  as  the  Court  would 

take  judicial  notice  ^m  the  Act  that  Aatton  Gardtn  was  in  Middkux, 
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1856.  apprenticeship,  acquired  a  settlement  in  the  appellant 

Tho  QusBN  P®"8^*  ^^  ^^®  order  for  binding  him  was  duly  made. 

Gunrdian    f  '^®  ^^^^  began  ^*  JUiddksex,  to  wit."    It  was  dated 

HoLBORN  27th  June,  1836,  purported  to  be  by  two  justices  for 

UNIONy 

the  county  of  Middlesex,  and  to  be  executed  by  them 
''  under  our  hands  and  seals  at  the  Police  Office,  Hatton 
Garden.^  The  objection  was  taken  that  it  did  not 
appear,  on  the  face  of  it,  that  the  order  was  made 
within  the  jurisdiction  of  the  justices,  that  is,  in 
Middlesex,     The  Sessions  overruled  the  objection. 

Metcalfe,  in  support  of  the  order  of  Sessions.  It  is 
admitted  that  it  must  appear  on  the  face  of  the  order 
that  it  was  made  in  Middlesex.  In  this  case,  it  appears 
to  be  made  at  <<  the  Police  Office,  HaUon  Garden:"  By 
the  first  Metropolitan  Police  Act  (10  G.  4.  c.  44.),  sect  4, 
'^  the  city  and  liberties  of  Westminster,  and  such  of  the 
parishes,  townships,  precincts  and  places  in  the  counties 
of  Middlesex,  Surrey  and  Kent,  as  are  enumerated  in  the 
schedule  to  this  Act,  shall  be  constituted"  into  the 
Metropolitan  Police  District.  In  the  schedule  amongst 
the  places  in  the  county  of  Middlesex,  forming  the 
Holbam  division  of  the  Metropolitan  Police  District, 
are  enumerated  "the  liberty  of  Saffron  Hill,  Hatton 
Garden,  and  Ely  RentsJ"  The  Court,  therefore,  being 
informed  by  a  public  Act  that  Hatton  Garden  is  in 
Middlesex,  will  take  judicial  notice  that  the  order,  which 
was  made  at  the  police  office  there,  was  made  in  that 
county. 

Huddleston,  contra.     In  Regina  v.  St  George,  Blooms* 
bury  {a\  the  Court  decided  that  an  order  made  by  two 

(a)  4  E.  I'  B.  620. 
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justices  ''at  the  board  room  of  the  HoJbom  UnionT  was        1856. 


bad,  as  not  sufficiently  appearing  to  be  made  in  3iiddksex.    Tbe  Qurbm 
The  police  office  may  be  in  some  other  part  of  the    Goardiansof 
district.     [Lord  Campbell  C.  J.     If  we  are  to  to  take     ^uiw*." 
judicial  notice  that  there  is  a  place  called  Hatton  Garden 
in  Middlesex^  we  must  assume,  at  least  till  the  contrary 
is  shewn,  its  identity  with  the  place  of  the  same  name 
at  which  the  order  is  made.] 

Lord  Campbell  C.  J.  A  public  Act  describes 
Hatton  Garden  as  in  the  county  of  Middlesex.  That 
is  the  distinction  between  this  case  and  Regina  v.  St. 
George^  Bloomsbury  (a).  I  cannot  doubt  that  the 
jurisdiction  is  sufficiently  shewn. 

CoLERroGE  and  Erle  Js.  concurred. 


(Crompton  J.  had  left  the  Court) 


Order  confirmed. 


(a)  KB.^B.  520. 
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/KIM  6th. 


Under  stat. 
7  r.  4& 
1  Viet,  e.  65. 
«.  3.  a  sheriff's 
o£Bcer  is  liable 
to  an  attach- 
ment if  he 
take  more 
than  6<L  per 
mile  for  mile- 
age on  exe- 
cuting a  fi.  fa. 
where  the  dis- 
tance exceeds 
five  miles,  the 
allowances 
sanctioned  by 
the  Judges 
under  sect.  2 
being  only  6cf. 
per  mile. 
Although  in 
the  particular 
county  it 
appears  that 
the  custom 
has  been  to 
take  It.  per 
mile. 


J.  H.  Gill  and  others  against  Josb. 

/COLLIER,  in  last  Easter  Term,  obtained  a  rule 
calling  upon  Joseph  Short  to  shew  cause  why  an 
attachment  should  not  issue  against  him  for  his  contempt 
in  taking  and  demanding  certain  fees  not  allowed  by 
law,  or  under  stat.  7  ^  4  &  I  Vict  c,  55. 

From  the  affidavits  it  appeared  that  Joseph  Short  was 
an  officer  of  the  Sheriff  of  Cornwall,  who  had  executed 
a  fi.  fa.  in  the  above  case.  Among  other  chaises  were 
the  following:  « Executing  warrant,  1/.  Is.  Mileage, 
16  miles,  16i."  Short  deposed:  **I  charged  one  shilling 
a  mile,  which  is  the  amount  always  charged  by  sherifiis' 
officers  in  the  county  of  Cornwall,  for  travelling  in 
executing  a  warrant,  as  I  have  been  informed  by  many 
sherifis*  officers,  and  taken.'*  Other  items  were  objected 
to ;  but  the  Court  considered  that  these  were  sufficiently 
expldned  by  the  affidavits;  and  no  further  notice  of 
them  is  necessary. 


Kinglake  Seijt  now  shewed  cause.  By  the  table  of 
fees,  sanctioned  by  the  Judges  under  stat.  7  Wi  4t  & 
1  Vict  c.  55.  s.  2.,  the  mileage  chargeable  is  only  6<L 
per  mile :  and,  by  sect  3,  it  is  a  contempt  to  take  more. 
But  it  appears  to  be  the  custom  in  Cornwall  to  allow 
Is.  per  mile. 


Collier,  contra,  insisted  upon  the  table  (a), 
(a)  See  the  table,  3  ChUif*9  StoMei,  1083. 
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Lord  Campbbll  C.  J,    No  answer  is  given  to  the        i856. 
complaint  as  to  the  mileage  charge.   The  practice  which    — q^ 
appears  to  have  prevailed  in  Cornwall  is  contrary  to  the         j^^^ 
sutute,  although  no  great  blame  can  be  thrown  upon 
the  officer,  as  for  a  mala  praxis.     We  make  the  rule 
absolute:  but  the  attachment  must  not  issue  if,  in  the 
course  of  a  week,  the  excess  of  mileage  be  repaidi  with 
the  costs  of  this  application. 

CoLERiDOB,  Erle  and  Cromptom  Js.  concurred. 

Rule  absolute. 


Thomas  Tyerman  against  Sarah  Smh^h.       j^^'^Sf' 


pHlPSON,  in  this  Term,  obtained  a  rule  calling  on  On  a  < 

the  defendant  to  shew  cause  why  the  judgment  ferenceonder 
signed  upon   the  award  made  in  this  cause,  and  all  LawPn^m 
subsequent  proceedings,  should  not  be  set  aside,  such  n^'&^^p^ 
judgment  being  irregular  and  not  warranted  by  The  ^'^'^Jj^j*^ 
Common  Law  Procedure  Act,  1854.     And  why  the  toeDteringap 

•^  judgment  on 

defendant  should  not  pay  the  costs  of  this  application.       the  awird, 

Tlie  rule  was  not  drawn  up  on  readmg  any  submission  that  the  award 
or  award.     From  the  affidavits  on  which  it  was  obtained,  than  three 
it  appeared  that,  under  sect  6  of  The  Common  Law  Se^rhitrirtor 
Procedure  Act,  1854,  by  order  o(  Crampton  J.,  dated  ^^^^^^ 
5th  June  1855,  this  cause  was  referred  to  Sir  Archer  ^^^^^f^ 

ference  namet 
no  time,  and 
no  written  consent  for  enlarging  the  time  has  been  given  by  the  parties,  if  it  appear  that 
the  iMrties  have,  within  a  month  before  the  making  S  the  award,  acted  upon  the  reference 
as  still  subsisting,  such  acting  estopping  them  from  saying  that  the  circumstances  necessary 
to  give  Jurisdiction  to  the  arbitrator  dia  not  ozitt. 
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1856.       Denman  Crofts  Baart,  one  of  the  Masters  of  this  Court 
Tybeman     'I'he  order  specified  no  time  within  which  the  award 

Smith.  ^^  ^  ^  made.  The  Master  entered  on  the  reference 
on  3d  Jubf  1855.  The  plaintiff  attended  meetings  on 
the  3d,  4th,  6th  Jnly^  30th  October^  and  3d  NovenAer, 
1855,  and  5th  and  7th  January,  1856 ;  and  there  were 
subsequent  meetings  which  were  not  attended  by  the 
plaintiff  or  on  his  behai£  The  arbitrator  made  his  award 
on  7th  February,  1856,  which  was,  in  effect,  for  payment 
by  plaintiff  of  the  costs  of  the  cause,  the  reference  and 
the  award.  On  21st  April,  1856,  the  order  of  reference 
was  made  a  rule  of  Court  On  the  same  day,  the 
plaintiff  obtained  a  rule  Nisi  for  setting  aside  the  award, 
or  referring  it  back  to  the  arbitrator,  on  the  ground  that 
the  arbitrator  had  proceeded  ex  parte  in  the  absence  of 
the  plaintiff,  the  plaintiff  having  material  evidence '  to 
produce.  This  rule  was  dischaiged  with  costs  on  7th 
JMay,  1856.  The  costs  were  afterwards  taxed :  and,  on 
14th  May,  1856,  judgment  was  entered  up  by  defendant 
No  written  consent  had  been  given  by  either  party  for 
enlarging  the  term  for  making  the  award. 

Affidavits  made  by  the  plaintiff,  at  former  stages  of 
the  proceeding,  were  also  brought  before  the  Court; 
by  which  it  appeared  that,  on  January  31st,  1856,  the 
plaintiff  wrote  a  letter  to  his  attorney,  referring  to  a 
notice  of  a  meeting  which  had  been  given,  stating  bis 
inability  to  attend,  and  urging  that  *'  the  arbitrator  must, 
if  you  please,  be  requested  to  enlaige  the  time,  as  a 
matter  of  simple  justice."  Copies  of  this  letter  were 
handed  to  the  arbitrator  and  to  the  defendant's  attorney. 
One  of  these  affidavits  set  out  the  award  verbatim. 

The  affidavit  in  answer  stated  several  facts  with  the 
view  of  shewing  nn&ir  conduct  on  the  part  of  the 
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plain  tiff,  both  as  to  the  subject  matter  of  the  suit  aud  as  to  1836. 

the  proceedings  on  the  reference :  but  it  did  not  materiallj  tyeruav 
alter  the  facts  bearing  on  the  point  ultimately  decided. 


T. 

Smith. 


Udall  and  R,  A.  Crass  now  shewed  cause.  The 
objection  is  that  judgment  cannot  be  signed  on  this 
award.  Unless  the  award  is  void,  this,  being  a  com- 
pulsory reference  under  sect  6  of  The  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict  c.  125.>  is,  by 
sect  3,  to  be  enforced  like  the  finding  of  a  jury;  and  it  is 
necessary  that  judgment  should  be  signed,  in  order  to 
warrant  a  fi.  fa. ;  Kendil  v.  Merrett  (a).  But  it  is  con- 
tended that  the  award  is  void,  because  not  made  within 
three  months  after  the  reference  was  entered  on,  and 
there  being  no  written  consent  of  parties  to  enlarge  the 
term,  by  sect.  15  of  The  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125.).  In  order  to  raise  this 
objection,  the  submission  and  the  award  should  be 
before  the  Court;  Doe  dem,  Madkins  v.  Homer  {b). 
[Fhipson.  The  affidavits  shew  that  this  was  a  com- 
pulsory reference,  under  sect  6;  and  the  award  itself 
is  set  out  in  the  body  of  one  of  the  affidavits.]  The 
arbitrator  began  to  act  on  3d  July,  1856;  and  the 
plaintiff  attended  meetings  as  late  as  7  th  January.  The 
plaintiff  is  estopped,  by  his  own  conduct,  firom  taking 
the  objection  that,  at  that  time,  there  was  no  consent 
in  writing  to  give  the  arbitrator  jurisdiction.  If  there 
was,  he  had,  under  sect  15,  a  month  from  that  day  for 
making  of  the  award ;  ahd  he  made  it  on  7th  February. 
But,  further,  the  plaintiff,  in  his  letter  of  January  31st, 
1856,  treats  the  arbitration  as  still  going  on,  requesting 

(a)   18  Com.  B.  173.  (6)  B  A.  ^  B.  235. 

VOL.    VI.  3   A  E.   &   B. 
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1856.  ^bc  arbitrator  to  enlaiige  the  time;  and,  after  the  award 
Tyerman     ^®  made,  he  applies  unsuccessfully  to  have  it  sent  back  to 

Smith  ^^  arbitrator.  Under  these  circumstances  there  was 
clearly  a  consent  to  enlarge  the  time ;  RexY.  Hitt{a).  It 
might  be  ai^ued  that  this  amoAnts  to  a  written  consent ; 
but,  at  least,  the  conduct  of  the  plaintiflP  estops  him  from 
denying  the  authority  of  the  arbitrator.  That  was  the 
principle  of  the  decision  in  Andrewes  v.  Elliott  (b\ 
where,  a  Nisi  priiis  commissioner  having,  by  consent  of 
parties,  tried  and  determined  an  issue  without  the  pre- 
liminaries required  by  stat  17  &  18  Vict  c.  125.  i.  1., 
it  was  held  that  the  parties  were  precluded,  by  their 
consent,  from  objecting  to  the  want  of  jurisdiction* 
Further,  under  sect  9,  the  award  id  final,  no  application 
to  set  it  aside  having  been  made  within  the  first  seven 
days  of  Easter  Term,  1856. 

Phipsaih  contra.  The  cases  which  have  occurred 
before  the  statute  are  inapplicable,  this  arbitration  being 
the  creature  of  the  statute :  so  that  the  only  question  is, 
whether  the  parties  have  consented  in  writing  to  enlarge 
the  time.  The  provisions  of  the  statute,  authorizing  a 
compulsory  reference  and  giving  to  the  award  the  effect 
of  a  verdict,  are  very  stringent ;  and  the  Court  will  be 
cautious  in  allowing  supposed  equivalents  to  the  con- 
ditions which  the  statute  has  prescribed.  There  cannot 
be  a  parol  consent  for  an  enlargement  of  the  time  incor- 
porating the  statutory  powers.  [Erie  J.  Might  not 
parties  meet  and  agree  to  appoint  an  arbitrator  who 
should  have  the  powers  which  the  statute  gives  in  the 

(a)  7  Price,  636. 

(&)  Ante,  p.  338,  in  Ezch.  Ch.,  affirming  the  judgment  of  Q.  B.  in 
Andrews  ▼.  ElUoii,  5  E.  ^  B,  502. 


V. 

Smith. 
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case  of  a  compulsory  reference?]     They   might  so;        1856. 
that  would  be  a  reference  de  novo.     [Lord  Campbell     xyerman 
C.  J.    Then  why  may  not  parties  superadd  such  powers 
in  the  case  of  a  compulsory  reference  already  going  on?] 
That  would  surely  be  very  dangerous.     [Erie  J.     I 
cannot  see  how  that  would  be  more  dangerous  than 
allowing  the  parties  to  create  such  powers  in  the  first 
instance.      Coleridge   J.      Suppose    the    statute    said 
nothing  about  the  enlargement  of  time.]     But  here 
there  is  a  specific  enactment.    There  might  as  well  be 
a  parol  waiver  of  the  provisions  of  the  Statute  of  Frauds. 
[CrampUm  J.    That  statute  contains  an  express  pro- 
hibition.]    Andrewes  v.   HUiott  (a)    is  not  applicable. 
The  question  there  -arose  as  to  the  jurisdiction  of  the 
Nisi  Prills    Commissioner,    Mr.  BramtoeU ;    and   the 
power  which  he   exercised  was  such  as  might  have 
been  conferred  on  him  without  the  statute.     But  in  the 
present  case  there  is  no  power  to  sign  judgment  on 
the  award,  independent  of  the  statute.     That  in  such 
a  case  it  is  essential  to  shew  the  existence  of  that  which 
the  statute  makes  essential  to  the  jurisdiction,  appears 
firom  the  principles  recognised  by  this  Court  in  Regina 
V.  Grant  {b).    As  to  sect  9,  it  merely  prohibits  appli- 
cations being  made  after  a  certain  time  to  set  aside  an 
award :  this  is  not  such  an  application.     The  doctrine 
laid  down  in  Braddick  v.  Thomp»an  (c)  is,  at  any  rate, 
inapplicable  to  objections  going  to  the  foundation  of 
the   jurisdiction.     The    question    now   is  whether    a 
peculiar  process  is  to  be  followed,  when  it  is  contended 
that  the  conditions  authorizing  such  process  have  not 
been  fulfilled. 

(d)  6B,^B.  33a.  (6)  lAQ.B.  43. 

(•)  8  Sou,  344. 
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1856.  Lord  Campbell  C.  J.     Mr.  Phipson  has  done  hit 

Tysrman      ^"'y>  a^cl  no  more :  but  the  conduct  of  his  client  has 

SjfiTB.       ^^^  ^^^  fraudulent   throughout   the  whole  of  the 
transaction.     This  I  mention  for  the  purpose  of  saying 
that  I  covenant  with  myself  not  to  be  influenced  by 
that  consideration.    I  proceed  on  the  ground  that  the 
plaintiff  is  estopped  by  his  conduct  from  objecting  that 
there  was  no  written  consent  for  enlaiging  the  time.    It 
is  admitted  that  the  award  would  be  good  if  there  were 
such  consent ;  but  it  is  contended  that,  for  want  of  it, 
the  statutable  authority  does  not  exist     But  I  think 
that  the  plaintiff  is  estopped  from  saying  that  there 
was  not  such  a  written  consent  as  was  essential  to  the 
statutable  authority.    Andrewes  v.  Elliott  (a)  is  expressly 
in  point     Mr.  Bramwell  (and  the  case  would  have  been 
the  same  had  he  then  been  a  Judge  of  the  Superior 
Courts)  had  no  jurisdiction  without  certain  statutory 
requisites ;  and,  had  it  been  competent  to  the  plaintiff 
to  shew  that  those  requisites  had  not  been  fulfilled,  the 
proceeding  would  have  been  void :  but  the  principle  of 
personal  exception  applied  to  the  plaintiff.     So  here  the 
plaintiff  cannot  be  heard  to  say  that  there  was  no  written 
consent :  and  we  must  therefore  assume  that  the  arbi- 
trator proceeded  under  the  statutable  powers,  and  that 
the  award  is  good,  and  the  judgment  properly  signed. 

CoLEJEUDQE  J.  The  analogy  between  this  case  and 
Andrewes  v.  JElliott(a)  is  complete.  Mr.  Bramwell  was 
a  Judge  under  the  Nisi  Prius  commission,  and  could 
have  tried  the  case  with  a  jury:  and  the  statute,  under 
certain  limited  conditions,  gave  him  the  power  to  try 

(a)  6  S,^  B,  338. 
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by   himself;   a  power  derived,  not   from  his   general       1856. 
authority,  but  from  the  statute.     We,  and  the  Court     tyermam 
of  Exchequer  Chamber,  thought  that  the  plaintiff,  by       smith. 
his    consent,   was    estopped    fix>m    denying    that    the 
statutable  conditions  had  been  fulfilled.     So  here  the 
Master  had  the  power  to  take  a  compulsory  reference ; 
but  he  could  make  his  award  only  within  the  three 
months,  unless  there  were  a  written  consent  for   the 
enlaiigement  of  the  time.     Now  the  plaintiff's  conduct 
has  been  such  as  to  estop  him  from  contending  that 
there  was  no  written  consent. 

Eele  J.  I  concur  in  what  has  been  said.  The 
Master  had  the  three  months  to  make  his  award  in, 
and,  in  case  of  a  consent  in  writing,  any  frirther  time : 
there  is  no  express  enactment  that  without  such  consent 
the  award  shall  not  be  made  after  the  three  months.  At 
the  expiration  of  the  three  months,  both  parties  acted 
as  if  the  arbitrator  was  still  exercising  a  valid  authority. 
It  is  decided,  by  Pickard  v.  Sears  {a)  and  other  autho- 
rities, that  a  party  who  holds  out  a  fact  as  true,  and  • 
induces  the  other  party  to  act  on  the  belief  of  the  fact, 
is  precluded  from  denying  the  &ct.  The  plaintiff  is 
therefore  here  concluded  from  denying  the  facts  essential 
to  the  jurisdiction  of  the  Master. 

Crompton  J.  concurred. 

Rule  discharged^ 

(a)  aitf.i*^.  469. 
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June  5th. 


Plaintiff  sold 
a  horse  to 
defendant,  by 
▼erbal  agree- 
ment, for  a 
snm  above  \0l 
The  bargain 
was  for  imme- 
diate delivery ; 
but  plaintiff 
reoucsted 
defendant  to 
lend  the  horse 
to  him,  plain- 
tiff, and,  by 
defendant's 
consent, 
plaintiff  kept 
the  horse. 
Afterwards 
defendant  re- 
fused to  take 
the  horse. 
The  jury,  on 
the  question 
being  put  to 
them,  found  • 
that  the  bar. 
gain  was  com- 
plete before 
the  arrange- 
ment as  to  the 
loan  took  place. 

Held,  that 
there  was  an 
acceptance  of 
the  horse  by 
defendant 
within  the 
exception  of 
sect.  17  of  the 
Statute  of 
Frauds  (29  C.2. 
^4.). 


Marvin  against  Waliis. 

A  CTION  for  money  payable  by  defendant  to  plaintiff 
for  horses,  mares  and  geldings  bargaiiled  and  sold, 
and  sold  and  delivered,  by  plaintiff  to  defendant;  and  on 
accounts  stated.  Plea :  Never  indebted.  Issue  thereon. 
On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  last 
fFanoickshire  Assizes,  it  appeared  that  the  action  was 
brought  to  recover  the  price  of  a  horse.  It  was  agreed 
that  there  had  been  a  complete  verbal  bargain  for  the 
sate  of  the  horse  by  the  plaintiff  to  the  defendant  for  a 
price  above  I02L,  and  that,  about  a  fortnight  afterwards, 
the  plaintiff  sent  the  horse  to  the  defendant,  who  refused 
to  take  or  pay  for  him,  alleging  that  the  horse  had  been 
ill  used  in  the  interval  The  plaintiff's  evidence  was 
that  the  bargain  was  complete  for  immediate  deliveiy ; 
that,  after  it  was  complete,  the  plaintiff  asked  the 
defendant  to  lend  him  the  horse  for  a  few  weeks  till 
he  got  another,  to  which  the  defendant  agreed  if  the 
plaintiff  would  take  care  of  it ;  and  that  in  consequence 
the  plaintiff  kept  the  horse  from  that  time,  not  as 
vendor,  but  as  borrower  of  the  horse.  There  was  no 
part  payment,  nor  any  memorandum  in  writing.  It 
was  objected  that  there  was  no  evidence  to  go  to  the 
jury  of  any  acceptance  and  actual  receipt  of  the  horse. 
The  Lord  Chief  Justice  refused  to  stop  the  case.  The 
defendant  then  gave  evidence,  according  to.  which  the 
original  verbal  bargain  was  that  the  horse  should  not 


XIX.  VICTORIA.  727 

be  delivered  for  a  month;  and  the  plaintiff  retained       1856. 
possession,  not  as  a  borrower,  but  in  virtue  of  the      iilaviN 
original  bai^in.     The  Lord  Chief  Justice   left   the      yf^^^^j^^ 
question  to  the  jury,  Whether  the  verbal  contract  for 
the  sale  of  the  horse  was  complete  before  there  was 
any  agreement  about  the  horse  being  returned  by  the 
plaintiff,  and  the  horse  was  lent  to  the  plaintiff  by  the 
defendant  as  his  owner;  or.  Whether  the  retainer  of 
the  horse  was  part  of  the  bargain.    The  jury  found  that 
the  contract  was  complete  before  the  permission  to  keep 
the  horse  was  given  to  the  plaintiff,  and  that  the  horse 
was  lent  by  the  defendant  as  his  owner. 

The  Lord  Chief  Justice  then  directed  a  verdict  for 
the  plaintiff,  with  leave  to  move  as  after  mentioned. 

MeUor^  in  last  Term,  obtained  a  rule  to  shew  cause 
why  a  verdict  should  not  be  entered  for  the  defendant, 
or  a  nonsuit,  '<  on  the  ground  that  there  was  no  evidence 
of  suflBcient  acceptance  of  the  horse  in  question,  within 
the  17th  section  of  29  Car.  2.  chap.  4." 

Haye$  Serjt,  and  BitUeUon^  on  an  earlier  day  in  this 
Term,  shewed  cause  (a).  The  finding  of  the  jury  is 
that,  after  the  completion  of  the  contract  of  sale  (when 
the  plaintiff  was  in  possession  as  unpaid  vendor,  and 
the  defendant  owner  of  the  horse,  subject  to  the  vendor's 
lien,  and  entitled  on  paving  the  price  to  an  immediate 
delivery),  there  was  an  agreement  between  the  two  that 
the  horse  should  thenceforth  be  kept  by  the  plaintiff, 
not  as  unfmid  vendor,  but  as  gratuitous  bailee  of  the 
horse ;  the  defendant  assenting  to  this,  as  owner  of  the 
horse,  on  the  condition  that  the  plaintiff  should  take 

(a)  JtuM  401.     Before  Lord  Campbeli  C.  J.,  CoUridg*  and  Erk  Ji. 


728  TRINITY  TERM. 

1866.       care  of  it.     This  responsibility  would  have  arisen  from 
Mlsyni      *®   ™®^   lending,    though   not   expressed;    but   the 
Wallis.      expression   is  important  evidence  justifying   the  jury 
in  finding  that  the  defendant  meant  to  lend  it  as  owner. 
Now,  if  the  defendant  had  taken  manual  possession  of 
the  horse  for  one  second,  and  led  him  by  the  bridle  for 
one  yard,  and  then  given  him  back  to  the  plaintiff  to 
keep  on  those  terms,  it  would  not  be  disputable  that 
there  was  a  complete  delivery,  acceptance  and  receipt, 
changing  the  character  of  the  plaintiff's  possession,  and 
altering  the  nature  of  his  responsibility.     But,  when 
two  parties,  having  the  present  power  to  make  a  delivery 
of  goods,  agree  to  consider  it  as  made,  it  has  in  law  the 
same  effect  as  if  the  goods  were  taken  up  and  laid  down 
again.     It  is  like  settlement  in  account  of  two  debts, 
both  of  which  are  in  law  considered  paid,  though  the 
parties  have  not  gone  through  the  form  of  handing  the 
money  across  and  receiving  it  back  (a).    If  the  holder 
of  the  goods  agrees  to  change  the  nature  of  his  posses- 
sion, it  is  the  same  thing  as  if  he  had  made  a  corporeal 
delivery  to  a  third  person  agreeing  to  hold  on  those 
terms.     Elmore  v.  Stone  (b)  proceeds  on  this  principle. 
In  Bknkinsop  v.  Clayton  (c)  the  horse  remained  in  the 
vendor's  possession;    but   there  were  facts  tending  to 
shew  that  the  purchaser  had  treated  it  as  his  own :  and 
the  decision  was  that  these  facts  were  evidence  to  go 
to  the  jury  of  a  delivery.     In  Tempest  v.  Fitzgerald  {d) 
and  Carter  v.  Toussaint{e)  the  Court  held  that  there 
was  in  those  cases  no  evidence   that  the  vendor  had 
agreed  to  alter  the  nature  of  his  possession;   but  in 

(a)  See  Livinggione  ▼.  Whiting,  15  Q.  ^.  722. 

(6)  1  Tannd.  458.  (e)  7  7btm#.  597. 

{d)  Z^,^  Aid.  680.  (•)  bB.^  Aid,  855. 
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both  the  Court  recognized  the  principle  laid  down  in  1856. 
Elmore  v.  Stone  {a)  and  BktMnsop  v.  Clayton  (b)^  that,  Marvin 
if  the  nature  of  the  possession  had  been  changed,  it  walus* 
would  be  sufficient.  In  Holmes  v.  Hoskins  (c)  Parke  B. 
recognizes  the  principle  of  Elmore  v.  Stone  (a),  whilst 
distinguishing  it  from  the  case  before  him.  He  says: 
'<in  order  to  satisfy  the  statute,  there  must  be  an 
acceptance,  and  an  actual  or  constructive  delivery. 
Now,  in  this  case,  there  was  no  actual  delivery;  and 
therefore,  to  entitle  the  plaintiff  to  recover,  there  must 
be  such  a  dealing  with  the  cattle  by  the  defendant  as 
owner,  that  the  plaintiff  would  lose  his  lien.  But  it  is 
clear  that  the  plaintiff  never  meant  to  part  with  the 
cattle  until  the  price  was  paid."  **  My  brother  Kinglake  - 
relied  on  Elmore  v.  Stone  (a);  but  that  case  is  very 
different  from  the  present ;  for  there,  when  the  vendor 
assented  to  the  purchaser's  request,  there  was  an  act 
.of  acceptance  by  which  the  former  lost  his  lien."  In 
the  present  case,  on  the  finding  of  the  jury«  the  vendor 
had  given  up  his  lien;  he  had  completely  agreed  to  hold 
the  horse  in  a  tiew  capacity.  The  question,  upon  this 
evidence,  was  for  the  jury ;  Parker  v.  fFaUis  {d). 

Melhr  and  Field  were  now  heard  in  support  of  the 
rule.  There  has  been  no  change  of  possession  equivalent 
to  delivery  of  the  horse.  [Lord  Campbell  C.  J.  Your 
difficulty  arises  from  the  finding  of  the  jury.]  Where 
reliance  is  placed  upon  an  act,  as  intended  by  the  parties 
to  be  equivalent  to  delivery,  the  transaction  must  be  at 
least  unambiguous :  it  is  incorrect  to  treat  the  question 
as  one  of  an  act  of  ownership.   In  BhnJdnsop  v.  Clayton  (b) 

(a)  1  Taum.  458.  (6)  7  Taunt,  597. 

(e)  9  Exeh.  753.  (cf)  5E.^  B.2]. 
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Maetin 

Walus. 


it  was  held  to  be  a  question  for  the  jury  whether  the 
act  relied  upon  (an  offer  by  the  vendee  to  sell  the  goods 
as  his  own)  was  evidence  of  a  delivery  to  him ;  and  that 
case,  no  doubt,  is  to  a  certain  eitent  in  fiivour  of  the 
plaintiffi  But  the  other  cases  cited  are  distinguishable. 
In  Ebncre  v.  SSiane  (a)  the  vendor  removed  the  horses 
from  the  sale  stable  into  another,  upon  the  request  of 
the  vendee  that  the  vendor,  who  was  a  livery  stable 
keeper,  would  keep  the  horses  at  livery  for  him :  that 
was  an  unequivocal  delivery,  as  much  as  if  the  horses 
had  been  sent  to  the  livery  stable  of  a  third  party.  The 
marginal  note  in  Tempest  v.  Fitzgerald  {b)  does  not  quite 
accurately  represent  the  facts  of  the  case.  The  vendee 
had  ridden  upon  the  horse  sold ;  and  the  jury  were  told 
to  find  for  the  plaintiff  if  they  thought  that  such  riding 
was  an  exercise  of  ownership,  and  not  merely  by  way  of 
trial;  and  they  found  for  the  plaintiff.  The  Court, 
nevertheless,  ordered  a  new  trial:  and  they  pointed  out 
that  the  bargain  was  for  ready  money,  so  that  the 
vendee  had  no  right  to  the  possession  of  the  horse  until 
he  had  paid  for  it,  which  he  had  not  done;  whereas  in 
Bknkinsop  v.  Clayton  (e)  the  contract  was  not  for  ready 
money,  but  the  horse  was  to  be  delivered  within  an 
hour,  before  the  expiration  of  which  time  the  act  in 
question  took  place.  Here  the  plaintiff  had  not  paid 
for  the  horse,  which  brings  the  case  within  Teng)est  v. 
Fitzgerald {b)i  the  horse  could  not  be  said  to  have 
been  delivered,  because  the  vendor  had  done  nothing 
to  give  up  his  lien:  and  this  meets  the  argument 
suggested  here  from  the  finding  of  the  jury.  In  Howe 
V.   Palmer  {d)  twelve   bushels  out  of   a    quantity  of 


(a)  ]  TnaU.  458. 
(c)  7  TamU,  591. 


(6)  3  B.^jiU  680. 
(cf)  3  B.  ^Ald.32i. 
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tares  were  sold,  to  remain  in  the  possession  of  the  1856. 
vendor  till  called  for;  and  the  vendor  afterwards  MAnviv 
measured  out  the  twelve  bushels,  giving  orders  to  set  ^  ^- 
them  apart,  and  to  deliver  them  to  the  defendant  when 
he  should  call  for  them :  and  it  was  held  that  this  was 
no  acceptance.  There  Bayley  J.  said :  **  In  Elmore  v. 
Stone  (a\\iie  buyer  directed  expence  to  be  incurred: 
and  the  directing  of  that  expence  was  considered 
evidence  of  an  acceptance  on  his  part  That  case  goes 
as  far  as  any  case  ought  to  go,  and  I  think  we  ought 
not  to  go  one  step  beyond  it.  There  is  this  distinction 
between  that  case  and  this,  that  there  an  expence  was 
incurred  on  account  and  by  the  direction  of  the  buyer: 
here  there  is  none.  But  I  must  say,  however,  that  I 
doubt  the  authority  of  that  decision."  [Lord  Campbell 
C.  J.  A  delivery  to  the  vendee's  i^nt  would  do,  you 
admit:  may  not  the  vendor  be  such  agent?]  That 
would  be  an  evasion  «of  the  letter  and  intent  of  the 
statute.  In  Carter  v.  Tou8sai7it{b)  no  time  was  fixed 
for  the  price  of  the  payment  of  the  horse :  it  was  to 
remain  with  the  vendor  for  twenty  days  without  any 
charge  to  the  vendee,  at  the  expiration  of  which  time 
it  was,  in  fact,  by  the  direction  of  the  vendee,  sent  to 
gptffis  and  entered  as  the  vendee's  horse :  this  was  held 
not  to  be  an  acceptance  within  the  statute,  BayUy  J. 
saying :  **  There  can  be  no  acceptance  or  actual  receipt 
by  the  buyer,  unless  there  be  a  change  of  possession, 
and  unless  the  seller  divests  himself  of  the  possession 
of  the  goods,  though  but  for  a  moment,  the  property 
remains  in  him."    \Erle  J.     Do  you  say  that  there  must 

(a)  3  iff.  ^  Aid,  324.  (6)  b  B.  ^  Aid.  855. 
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1856.  be  a  manual  receipt  ?  Take  the  case  of  bales  of  cotton 
^^^yts  lying  in  a  warehouse.]  There  is  a  difference  between 
Walus  evidence  of  a  delivery  and  evidence  of  an  acceptance : 
no  act  of  the  vendor  can  amount  to  an  acceptance  by 
the  vendee.  In  Beaumont  v.  Brengeri  (a),  where  it  was 
held  that  there  was  an  acceptance,  the  Judges  clearly 
relied,  not  on  the  fact  of  the  carriage  being  removed  to 
a  different  part  of  the  warehouse,  but  upon  the  vendee 
having  taken  it  out  for  a  ride.  In  Holmes  v.  Hoskins  (b) 
the  vendee  felt  in  his  pocket  for  his  cheque-book,  in 
order  to  pay  for  the  catde  sold ;  but,  finding  that  he 
had  not  got  it,  told  the  vendor  to  come  in  the  evening 
for  the  money;  but  the  cattle  never  were  paid  for; 
and  it  was  agreed  that  the  cattle  should  remain  in  the 
vendor's  field  for  a  few  days,  and  that  the  vendor  should 
feed -them  with  the  vendee's  hay,  which  was  done:  it 
was  held  that  there  was  no  evidence  to  go  to  the  juiy 
of  an  acceptance  to  satisfy  the  statute.  [Lord  Campbell 
C.  J.  There  the  vendor  clearly  intended  to  keep  his 
lien.]  This  case  illustrates  the  danger  of  allowing  sup- 
posed equivalents  to  the  conditions  prescribed  by  the 
statute:  the  evidence  rested  on  the  terms  of  a  con- 
versation which  were  in  dispute,  the  verj^  evil  which 
the  statute  was  intended  to  meet  [JErle  J.  Proof  of 
part  payment  would  be  liable  to  the  same  objection: 
the  vendee  might  say,  I  meant  only  to  lend  you  the 
money.]  In  such  a  case  there  is  at  any  rate  the  sub- 
stantive fiict  of  the  handing  over  the  money. 

CoLERiDQE  J.     I  am  of  opinion  that  we  ought  to 

(a)  5  Cam.  B.  301.  (6)  9  Exeh,  753. 
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discbarge  (his  rule.  The  question  is  whether,  on  the  1856. 
facts  found  by  the  jury,  the  Statute  of  Frauds  is  satisfied,  maevin 
and  whether  there  is  any  evidence  for  that  finding.  Wal'us. 
The  Statute  of  Frauds  requires  an  actual  receipt,  which 
implies  delivery  and  acceptance.  It  is  admitted  that, 
if  there  be  an  actual  visible  possession  in  the  vendee  for 
a  single  moment,  that  is  enough ;  the  question  cannot 
turn  on  the  time.  It  must  ako  be  admitted  that  it  is 
enough  if  a  third  party  has  such  possession  for  the 
vendee.  It  is  said  that  nothing  short  of  that  will  do ; 
and,  as  I  understand  Mr.  Fields  he  contends  that  there 
must  be  some  positive  act,  and  that,  without  that,  words 
alone  will  not  satisfy  the  statute.  Here  it  is  found  that 
the  bargain  was  complete;  and  that,  after  that,  the 
vendor  asked  the  vendee  to  lend  him  the  horse  for  a 
specific  purpose,  to  which  the  vendee  assented.  The 
vendor  retains  the  apparent  possession,  but  holds  for  the 
vendee,  unless  there  be  a  distinction  between  this  state 
of  things  and  what  is  admitted  to  be  sufficient  to  satisfy 
the  Statute  of  Frauds.  Try,  then,  how  that  is.  Must 
there  be  an  actual  transfer  ?  The  case  of  Elmore  v. 
.  Stone  {a)  furnishes  an  answer  to  that  question ;  for  there 
there  was  a  removal  of  the  horse  firom  one  stable  of  the 
vendor  to  another  stable  of  the  vendor;  in  the  first  of 
these  the  vendor  kept  his  own  horses,  in  the  other  the 
horses  belonging  to  other  people :  so  that  the  horse  still 
continued  in  his  apparent  possession,  but  the  character 
of  the  possession  was  altered.  So  here  there  is  the 
same  apparent  possession  throughout,  but  the  evidence 
shews  that  its  character  was  changed.  Much  has  been 
said  as  to  whether  the  lien  here  was  retained  or  not : 

(a)  1  TawU.  458. 
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1856.  ^^^  ^^  seems  to  me  that  this  is  not  material  to  the  argu- 
jj^j^^j^  ment,  and  that  the  legal  result  arises  only  from  the 
preceding  part  of  the  transaction.  Had  the  plaintiff 
retained  the  horse  in  the  character  of  an  unpud  vendor, 
there  would  not  have  been  a  delivery :  but  the  verdict 
negatives  that  supposition. 

Ebls  J.  I  also  am  of  opinion  that  the  rule  should 
be  discharged.  The  question  is,  whether  the  buyer  has 
accepted  the  horse,  and  actually  received  it  All  that 
passed  has  been  merely  by  word  of  mouth:  there  has 
been  nothing  which,  according  to  the  language  of  many 
cases,  amounts  to  manual  deliveiy.  The  statute,  for 
many  years,  was  very  much  praised.  I  believe  that  the 
party  who  inserted  the  words  had  no  idea  what  he 
meant  by  ** acceptance:''  that  opinion  I  found  on  the 
everlasting  discussion  which  has  gone  on,  as  if  possession, 
according  to  law,  could  mean  only  manual  prehension. 
It  may  mean  that,  or  it  may  mean  a  handing  over  to  a 
servant;  but  the  question  is,  whether  there  has  been  an 
exercise  of  the  right  inconsistent  with  any  supposition 
but  that  of  ownership ;  whether  there  is  an  actual  sale, 
and  an  act  which  is  inconsistent  with  anything  but 
ownership.  When  you  apply  that  here,  you  have  the 
finding  of  the  jury  that  there  was  an  actual  sale,  and 
that  the  purchaser  assumed  to  be  in  actual  possession. 
He  permitted  the  other  party  to  retain  the  horse.  AU, 
indeed,  passed  by  word  of  mouth:  but,  to  my  mind,  it 
is  a  most  decisive  case  of  possession,  and  one  in  which 
the  vendor  had  lost  his  claim  to  lien. 

Cbompton  J.     I  was  not  present  during  the  whole 
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of  the  ai^gument :  but,  so  far  as  I  can  judge  from  what  1856. 
I  have  heard,  I  am  of  opinion  that  the  rule  should  be  Marvik 
discharged.  There  is  no  question  as  to  the  identity;  Walub. 
there  is  a  sale  of  the  horse,  and  then  what  amounted 
to  a  loan  by  the  vendee;  and,  under  that  loan,  the 
vendor  kept  possession  of  the  horse.  That  is  a  posses- 
sion by  the  vendee.  The  case  is  analogous  to  that  of 
goods  warehoused.  I  go  to  the  warehouseman  with 
the  seller,  and  say  to  him,  **  you  now  hold  these  goods 
for  me :"  the  warehouseman  then  becomes  the  bailee  of 
the  purchaser,  and  the  possession  of  the  warehouseman 
becomes  that  of  the  purchaser.  Mr.  Mellar  says,  and 
he  would  succeed  if  he  could  make  out  his  proposition, 
that  in  no  case  can  the  vendor,  for  this  purpose,  be  the 
agent  for  the  vendee;  but  that,  I  think,  is  not  law. 
Elmore  v.  Stone  (a)  shews  that :  in  the  one  case  we  have 
a  bailment  of  a  description  different  from  the  original 
possession;  here  we  have  a  loan;  but  in  each  case  the 
possession  of  the  bailee  is  the  possession  of  the  bailor ; 
it  would  be  dangerous  to  distinguish  between  such  cases. 
In  Carter  v.  Touseaint  {b)  xhe  Court  distinguished  the 
case  on  the  ground  that  the  plaintiff's  character  as 
owner  remained  unchanged;  and  that  is  the  question 
of  fact  here :  did  the  vendor  hold  the  horse  as  agent 
of  the  vendee  ?  I  think  it  is  clear  that  he  did,  unless 
we  are  to  say  that  no  verbal  arrangement  can  create 
that  state  of  things.  At  one  time  it  used  to  be  thought 
that  no  verbal  evidence  could  be  let  in  to  shew  the  fact 
of  payment :  but  that  is  clearly  not  the  law ;  nor  is 
there  any  such  law  in  the  case  of  acceptance.  I  think 
*  the  verdict  was  right 

(a)  1   Tbiml.  458.  (6)  6  ^.  ^  Aid.  856. 
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1856.  Lord  Campbell  C.  J.    I  agree  with  the  rest  of  the 

j^^^^j,  Court  While  the  Statute  of  Frauds  remains,  we  are 
Wallm  ^uQ^  to  gi^G  efiS&ct  to  it,  and  shall  do  so;  but  we  are 
doing  so  here.  There  has  been  an  acceptance  and  a 
receipt  of  the  chattel,  on  the  finding  of  the  jury,  which 
is  quite  justified  by  the  evidence.  The  vendor  became 
bailee  of  the  horse,  and  held  by  the  authority  of  the 
vendee.  The  case  is,  therefore,  within  the  exception  of 
sect  17.  I  must  say  that,  giving  as  I  do  full  effect  to 
the  statute  while  it  remains,  I  shall  rejoice  when  it  is 
gone.  In  my  opinion  it  does  much  more  harm  than 
good.  It  promotes  firaud  rather  than  prevents  it,  and 
introduces  distinctions  which,  I  must  confess^  are  not 
productive  of  justice. 

Rule  dischaiged. 


^faoth.  Francis  Tantum  Hownr  against  Stbphbn 

Manfull. 


ALocJBoird  TDEPLEVIN. 

of  Health  con-    JL\$ 

stitated  under  A  case  was,  by  otder  of  a  Judge,  stated  for  the 

council  con-      Opinion  of  the  Court,  without  any  pleadings,  of  which 
memberarono    ^^^  substance  was  as  follows. 

penwM  first  ^^  *°  Order  of  Her  Majesty  in  council,  made,  on  the 

oluoflfficT     ®*  ^*y  otJune  1854,  under  and  by  virtue  of  the  pro- 
?;3Ut  AforcA  visions  of  The  Public  Health  Act,  1848  (11  &  12  Vkt. 

1855.    Before 

that  day  three   c.  63.),  it  was  ordered  that  the  provisions  of  the  said 

of  the  personi 

first  elected 

ceaaed  to  be  memben,  by  reuon  of  non-attendance.  i 

The  Local  Board  selected  those  three  to  go  out  of  oiBoe ;  and  on  31st  Mardk  three  new 
members  only  were  elected.  Held  (under  sects.  13,  18  of  The  Public  Health  Act,  1848, 
1 1  &  12  Viet,  e,  63.),  that  the  Board,  consisting  of  the  sii  members  first  elected,  and  th« 
three  new  members,  was  well  constituted. 


V. 

Manfull. 
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Act  should  be  applied  to  the  district  of  Heavar^  in  the  1856. 
county  o{  Derby.  The  Local  Board  of  Health  for  the  howht 
said  district  was  ordered  to  consist  of  nine  members: 
and  at  the  first  election  of  members  of  the  said  Local 
Board,  held  on  the  21st  day  oiJuJy  1854,  nine  persons 
named  in  the  case  were  duly  elected  members  of  the 
Local  Board,  and  took  upon  themselves  the  duties 
thereof.  Under  the  provisions  of  the  Act,  and  in  and 
by  the  order  in  council,  it  was  directed  that  one  third 
in  number  of  the  members  of  the  said  Local  Board 
should  go  out  of  o£5ce  on  the  w31st  day  of  March  in 
each  year,  subsequently  to  that  in  which  the  said  first 
election  of  members  of  the  said  Board  took  place.  John 
Ray  and  Joseph  SmaUwood,  two  of  the  persons  elected 
members  of  the  Local  Board  at  the  election  held  on 
the  21st  day  otJuly  1854,  were,  during  three  successive 
calendar  months  next  preceding  the  4th  day  oi  January 
1855,  absent  from  all  meetings  and  committees  of  the 
said  Local  Board.  And  WUUam  Soar,  another  of  the 
said  persons,  on  the  said  4th  day  of  January  1855, 
began  to  absent  himself  from  the  meeting  of  the  said 
Local  Board,  and  was,  during  more  than  three  successive 
calendar  months,  next  preceding  the  31st  day  of  March 
1855,  absent  from  all  meetings  and  committees  of  the 
said  Local  Board.  On  the  4th  day  of  January  1855, 
the  Local  Board  declared  that  the  said  John  Ray,  Joseph 
SmaUwood  and  William  Soar  should  be  the  one  third  in 
number  of  the  members  of  the  said  Local  Board  who 
should  go  out  of  office  on  the  said  31st  day  of  March 
1855:  and  a  minute  was  thereupon  entered,  by  direction 
of  the  said  Local  Board,  in  the  minute  book  of  proceed- 
ings of  the  said  Board  in  the  following  words:  **John 
Ray,  Esquire,  and  Mr.  Joseph  SmaUwood,  having  become 
VOL.  Yi.  3  b  e.  &  n. 
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1856.  disqualified,  in  pursuance  of  the  provisions  of  section  18 
HowiTT  ^f  *^®  Public  Health  Act  1848,  by  reason  of  non  attend- 
Manfull.  ^°^®  ^^^  three  successive  months:  it  was  ordered  that 
they  and  Mr.  William  Soar  shall  be  the  one  third  in 
number  of  this  Board  who  shall  go  out  of  oflSce  on  the 
31st  day  of  March  in  this  year,  pursuant  to  the  provisions 
of  Her  Majesty's  order  in  council"  None  of  the  six 
other  persons,  who,  together  with  the  said  John  Ray^ 
Joseph  Smattwood  and  fVUUam  Soar,  had  been  elected 
on  the  21st  day  ofJufy  1854,  went  out  of  office  on  the 
said  Slst  day  of  March  1855 ;  and  at  the  election  held 
on  that  day  three  persons  only  were  elected,  viz.,  George 
Jessop,  Edward  White  and  the  said  John  Bay,  who  was 
reelected.  The  said  Edward  White  never  qualified 
himself  to  act,  and  never  did  act  as  a  member  of  the 
said  Board.  On  the  5th  day  of  Jufy  1855,  an  assess- 
ment for  a  general  district  rate  was  made  by  the  said 
Local  Board,  under  the  hands  of  five  members,  and 
under  the  seal  of  the  Local  Board. 

The  plaintiff,  Hewitt,  was  an  occupier  within  the 
district,  and  a  person  liable  by  law  to  be  assessed  to  the 
said  rate,  and  was  in  due  form  of  law  rated  and  assessed 
in  such  rate,  in  the  sum  of  3/.  I6s.  1  Id.  It  was  admitted 
that  payment  of  the  amount  of  the  rate  was,  on  the 
5th  day  o{  September  1855,  duly  demanded  in  writing  of 
Howitt,  and  he  did  not  pay  it.  HowUt,  at  the  time  of 
the  said  demand  on  him,  objected  to  pay  the  rate,  and 
still  objects  to  pay  the  same,  on  the  grounds  that  some 
one  or  more  of  the  five  persons,  by  whom  the  said  rate 
was  so  made  and  signed  as  aforesaid,  ought  to  have  gone 
out  of  office  on  the  said  31st  day  oi  March  1855,  and 
were  not,  at  the  time  the  said  rate  was  made,  legally 
members  of  the  said  Local  Board.    A  warrant  of  distress 


Makfull. 
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has  been  issued,  in  parsuance  of  the  provisions  of  the        1855. 
said  Public  Health  Act,  for  enforcing  payment  of  the       uowm 
said  rate;  and  certain  goods  of  Hotmti  have  been  seized 
by  the  defendant  under  the  said  warrant,  and   since 
replevied  by  the  sheriff  of  Derbyshire^  at  the  instance  of 
Howiit. 

The  question  for  the  opinion  of  the  Court  is,  Whether, 
upon  the  facts  above  stated,  the  said  rate  is  a  valid  rate 
under  the  provisions  of  the  Public  Health  Act  1848,  or 
any  of  them,  and  can  legally  be  enforced  ?  If  the  Court 
shall  be  of  opinion  that  the  said  rate  is  a  valid  rate  and 
can  legally  be  enforced,  it  is  agreed  that  the  plaintiff 
shall  pay  to  the  defendant  the  sum  of  4Z.  Os.  Bd.,  the 
amount  of  the  said  rate,  and  the  costs  of  procuring  the 
warrant  of  distress  and  the  costs  of  the  action. 

And,  if  the  Court  shall  be  of  opinion  that  the  said 
rate  is  not  a  valid  rate  and  cannot  legally  be  enforced, 
it  is  agreed  that  the  defendant  shall  pay  to  the  plaintiff 
the  sum  of  47.  4ts.,  and  the  costs  of  the  action. 

Crouchf  for  the  plaintiff.  The  question  turns  upon 
the  construction  of  sect*  13  of  The  Public  Health  Act, 
1848  (11  &  12  VicL  c.  63.>  That  section,  after  providing 
that  the  number  of  persons  to  constitute  the  Local  Board 
of  Health  in  each  district  shall  be  determined  by  the 
order  in  council,  or  by  Parliament,  proceeds:  **  And  the 
first  election  for  any  district  or  part  of  a  district  shall  take 
place  on  a  day  to  be  appointed  by  order  of  Her  Majesty 
in  council,  or  by  Parliament  (as  the  case  may  require) ; 
and  one  third  of  the  number  elected  for  the  whole  or  any 
part  or  parts  of  a  district  respectively  shall  go  out  of 
office  on  such  day  in  each  year  subsequently  to  that  of 
the  first  election  as  shall  be  appwited  by  such  order  in 
3  B  2 
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1856.  council  or  provisional  order  as  aforesaid  (as  the  cast 
HowiTT  ™*y  require) ;  and  the  order  in  which  the  persons  first 
elected  shall  go  oat  of  office  shall  be  regulated  by  each 
Local  Board :  Provided  always,  that  if  the  number  of 
persons  to  be  elected  be  not  divisible  by  three  the 
proportion  to  go  out  of  office  in  each  year  shall  be 
regulated  by  such  order  in  council  or  provisional  order 
(as  the  case  may  require)  so  that  as  nearly  as  may  be, 
one  third  shall  go  out  of  office  in  each  year ;  and  if  the 
number  of  persons  to  be  elected  for  any  part  of  a  district 
be  less  than  three  the  persons  elected  shall  go  out  of 
office  on  such  day  in  each  year,  or  at  such  other  period 
not  being  less  than  a  year,  as  such  order  in  council  or 
provisional  order  (as  the  case  may  require)  shall  direct; 
but  no  person  elected  shall  in  any  case  continuously 
remain  in  office  for  more  than  three  years;  And  on  the 
days  appointed  for  going  out  of  office  a  number  of 
persons  shall  be  elected  equal  to  the  number  of  those 
so  going  out,  and  so  many  others  as  may  be  necessaiy  to 
complete  the  full  number  of  the  Local  Board  of  Health 
in  respect  of  which  the  election  is  to  be  made."  By 
sect.  1 8,  any  member,  who  during  three  successive  months 
is  absent  from  all  meetings  and  committees  of  the  Local 
Board  of  Health,  ''  shall  be  deemed  to  have  refused  to 
act,  and  shall  cease  to  be  a  member  of  such  Local  Board, 
and  his  office  as  such  shall  thereupon  become  vacant*' 
In  this  case  Ray  and  Smallwood  had,  on  the  4th  day  of 
January  1855,  already  ceased  to  be  in  office  as  members 
of  the  Local  Board,  when  they  were  selected  to  go  out 
of  office  in  March.  [Lord  Campbell  C.  J.  If  six  of  the 
xnembcrs  had  died,  so  that  only  three  remained,  do  you 
say  that  the  surviving  three  must  all  go  out  of  office, 
and  an  entirely  new  Board  be  elected  ?]     The  argument 
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must  go  to  that  extent.      The  words  of  the  Act  are,       i856. 
that  one  third  of  those  first  elected  shall  go  out  of  office.      Uowm 
The  object  was  to  secure  a  change.     [Erie  J.     The    ^j^^^^^^^ 
L^slature  intended  that  there  should  be  a  change  as 
to  one  third,  but  that  two  thirds  should  be  old  members. 
It    is    practically  important  that  a   body  transacting 
business  should  not  consist  entirely  of  novices.     As  it 
is,  the  three  new  members  have  been  elected.] 

Bavin  and  Boden,  for  the  defendant,  were  not  called 
upon  to  argue. 

Lord  Campbell  C.  J.  It  is  not  necessary  to  inquire 
whether  the  validity  of  the  rate  can  be  called  in  question 
on  account  of  the  constitution  of  the  Local  Board  who 
made  it ;  for  it  seems  to  me  that  this  Local  Board  was 
well  constituted.  There  were  three  vacancies  on  the 
day  appointed ;  and  it  seems  unnecessary  for  the  Local 
Board  to  require  more  members  to  go  out  of  office  on 
that  day,  in  order  to  give  that  opportunity  which  the 
Legislature  intended  of  electing  three  new  members. 
It  is  much  better  to  adopt  this  construction,  than  to  lay 
down  a  rule  which  might  operate  so  as  to  compel  a 
complete  change  in  the  whole  body,  to  the  manifest 
detriment  of  its  efficiency. 

CoLEBioGB  J.  I  am  of  the  same  opinion.  It  is  diffi- 
cult to  give  effect  literally  to  every  word  in  this  Act ; 
but  the  general  principle  is  clearly  what  is  stated  by  my 
Lord. 

Erle  J.  and  Crompton  J.  concurred. 

Judgment  for  the  defendant. 
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1856. 


Fridof,  Joseph  Javier  de  Lizabdi  aqainst  William 
Pennel  and  others,  Assignees  of  William 
Close  Cubrie,  a  Bankrupt. 


-L.  frG>..      'pROVER  for  two  bills  of  exchange.    Pleas:    Not 

Londcn  firm,       X 

agreed  with  Guiltj;  and  That  the  bilk  were  not  the  property 

a  Londim  firm,  of  the  plaintiff.     Issues  thereon. 

vances  on  a  Oo  the  trial,  before  Wightman  J,,  at  the  last  Sammer 

coHf^Sed  to'  Assizes  for  the  county  of  Surrey^  a  verdict  was  taken 
Mwb^n^\n  ^^^  ^^  plaintiff,  subject  to  a  case,  the  material  parts  of 
the  terms  that   which  were  as  follows. 

L,  if  Co, 

thoold  have  The  plaintiff  is  a  merchant  in  London^  trading  under 

a  lien  on  the 

cargo  and  its    the  Style  or  firm  of  F.  de  Lizardi  if  Co. ;  and  J.  F.  Bacon 

that  M.  i  Co,  acted  as  the  manager  of  his  business.     The  defendants 

the  proceeds  ^^    ^he   assignees  of  W.  C  Currie,  a  bankrupt,  who^ 

reaih^**  prior  and  up  to  the  time  of  his  bankruptcy,  carried  on 

cT"^  f'co.  husiness  in  London,  as  a  merchant,  under  the  style  or 

J^^^lj  firm  of  Currie,  Date  ^  Co.    In  the  month  of  ^ay,  1852, 

to  C^  Co. 

6000/L  M.  ^  Co.  were  informed  of  the  arrangement  and  agreed  to  it  Afterwards  L.  ^  Co. 
requested  C.  ^  Co.  to  pay  off  their  ad? ances.  C  ^  Co,  informed  Af.  ^  Co.  of  this,  and 
requested  them  to  draw  on  them  in  favour  of  L.  ff  Co.  in  anticipation.  L.  ff  Co.  were  not 
aware  of  this  application.  M.  ^  Co.  wrote  to  C.  ^  Co.,  expressing  dislike  to  the  style  of 
draft,  but  assenting  to  do  as  requested,  and  adding,  in  a  letter  of  the  same  date,  "  we  trust 
you  will  take  care  we  are  protected  in  this  matter.**  Inclosed  was  a  letter,  addressed  to  JL 
if  Co.  unsealed,  advising  them  of  a  draft.  The  draft  was  on  C.  ^  Co.,  payahle  six  months 
after  sight  to  L.  ^  Co.  C.  ^  Co.  accepted  the  draft,  handed  it  and  the  letter  to  L.  ^  Co., 
and  afterwards  dulv  honour^  the  draft.  Afterwards  a  similar  draft  was  sent  in  a  similar 
letter,  stating  the  draft  to  be  **  in  anticipation  of  the  arrival  of  the  iS.,*'  addressed  to  L.  ^ 
Co  ,  but  open,  and  in  a  letter  to  C  ^  Co.  When  it  arrived,  C.  %•  Co,  were  in  such  circum- 
stances  as  to  bo  aware  that  they  could  not  honour  it  They  therefore  suppressed  both 
letter  and  draft ;  M.  Sf  Co.  approved  of  their  conduct  Subse<^uentlf  C  I*  Qk  became 
bankrupts ;  and  the  unaccepted  draft  came  into  the  hands  of  h»  assignees.  X.  |r  Co., 
whose  advances  had  not  been  paid  off,  demanded  the  draft  from  them,  and,  on  its  being 
refused,  brought  trover.     On  a  special  case  stating  the  above  facts : 

Held,  that  L,^  Co.  had  no  property  in  the  draft,  which  had  not  been  drawn  under  the 
agreement  to  which  they  were  a  party,  but  under  a  separate  arrangement  between  C  ^  Co. 
and  M.^Co.i  and  diat,  under  the  arrangement  between  C.  ^  Co.  and  M.  ^  Co.,  the  former 
would  have  done  wrong  if  they  had  handed  over  the  draft  to  L,  ff  Co.  when  aware  that  they 
could  not  protect  it. 


V. 

Pennbll. 
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Currky  Dale  Sf  Co.  contemplated  making  shipments  to  1855. 
Calcutta  ;  and  F*  de  lAzardi  Sf  Co.  agreed  to  assist  Currie,  d^  Lizaedi 
Dak  ^  Co.  by  advances.  The  terms  of  such  agreement 
were  embodied  in  the  following  letter  by  the  plaintiff. 
"  W^  C  Currie,  Esq.,  Moorgate  Street,  London,  10th  May 
1852.  Dear  Sir,  We  are  in  possession  of  your  favour 
of  the  6th  instant,  the  contents  of  which  relate  to  the 
proposed  business  operations  with  Calcutta.  The  con- 
ditions, as  detailed  in  your  said  favour,  are  substantially 
the  same  as  mentioned  in  the  conversation  held  with 
you  previously.  We  have  some  modifications  to  propose, 
and  therefore  proceed  to  detail  the  terms  on  which  we 
are  disposed  to  take  up  the  business.  1.  A  general 
guarantee  for  the  whole  amount  to  be  given  us  by  the 
approved  party.  2.  Our  advances  to  be  made  at  six  or 
more  months*  date;  the  amount  to  be  drawn  upon  us 
the  first  year  not  to  exceed  30,00021,  and  the  amount 
running  upon  us  at  any  time  not  to  exceed  20,000/. 
3.  Whenever  our  cash  advances  upon  your  account  shall 
exceed  5000/.,  either  yourself  or  the  party  guaranteeing 
are  to  place  us  in  funds  for  the  excess,  on  our  notifying 
the  same  to  them.  4.  Each  shipment  to  be  numbered 
consecutively,  and  to  be  settled  for  separately  within  the 
period  of  sixteen  months  from  the  date  of  shipment 
5.  The  bills  drawn  upon  us,  under  this  agreement,  to 
be  drawn  by  your  constituents  in  Glasgow,  or  Manchester, 
against  shipments  of  merchandize  made  to  the  consign- 
ments of  your  friends,  Messrs.  Norman,  Brothers  §•  Co,, 
of  Calcutta,  who  are  to  give  us  an  undertaking  that  they 
will  account  for  and  remit  us  the  net  proceeds  of  such 
shipments,  to  the  extent  of  our  advances,  charges  and 
commission.  6.  The  bills  of  lading  to  be  either  made 
to  our  order  or  indorsed  over  to  us;  and  by  us  they 
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\S56.  ^^'^  ^  indorsed  in  favour  of,  and  banded  over  to, 
1>E  LizAEDi  '^^ss^  Aarman,  Brothers  Sf  Co.,  who  are  to  give  us  in 
J'  exchange  the  undertaking  mentioned  in  article  5.  7. 
Insurance  upon  each  shipment  is  to  be  made  free  of 
commission.  8.  We  shall  furnish  you  with  an  account 
every  six  months,  charging  interest  at  the  rate  of  5  per 
cent,  and  commission  of  I  per  cent  on  the  amount 
drawn,  with  an  extra  charge  of  I  per  cent  additional 
on  such  amount  as  may  be  in  cash  advance.  9.  Re- 
mittances to  be  made  us  by  the  parties  in  Calcutta, 
either  in  bills  of  exchange  or  produce.  When  the  latter 
plan  is  adopted  we  are  to  have  the  disposal  thereof, 
charging  sale  commission  of  1^  on  the  gross  proceeds. 
10.  Should  you  require  any  credits  for  parties  in  China, 
we  are  prepared  to  give  them  in  consideration  of  a 
commission  of  1^  on  the  usual  conditions,  i.  e.,  that  the 
bills  be  at  six  months'  sight,  and  that  they  may  be 
accompanied  by  shipping  documents.  It  is  also  under- 
stood that  the  business  is  for  the  present  to  be  carried 
on  by  Mr.  F.  Dale  on  your  behalf,  until  such  time  as 
your  connection  with  the  present  house  of  Messrs. 
Cooper,  Currif  if  Petre  be  terminated :  and,  as  it  is  diffi- 
cult to  fix  a  period  for  the  conclusion  of  the  operations 
which  may  arise  out  of  this  agreement,  either  party  can 
retire  on  giving  notice  to  the  other  of  his  wish  to  do  sa 
We  hope  this  agreement  may  be  the  prelude  to  a  large 
and  beneficial  business,  and  assure  you  that  we  will  give 
our  best  attention  to  obtain  that  end.  We  remain, 
Dear  Sir,  Yours  feithfuUy,  F.  de  Lizardi  $•  Co." 

In  pursuance  of  the  agreement,  David  Scott  tf  Co.,  of 
Manchester,  sent  a  letter  of  guarantee  to  F.  de  Lizardi 
jf  Co,  It  was  afterwards  agreed,  between  F.  de  Lizardi 
Sf  Co,  and  Currie,  that   the  commercial   operation,  the 
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subject  of  the  first  mentioned  agreement^  should  not  be  i856 
confined  to  Calcutia,  hut  should  be  extended  to  Shanghai  d^  lkabdi 
in  China,  and  other  ports  to  be  afterwards  determined  p^j^^^L, 
upon,  and  that  the  terms  of  the  first  mentioned  agree- 
ment should  be  applicable  to  such  extended  arrangement 
David  Scott  Sf  Co.  were  parties  to  this  extension  of  the 
original  agreement,  and  wrote  the  following  letter.  *'F.  de 
Lizardi  Sf  Co.  Manchester,  23d  June  1852.  Gentlemen, 
With  reference  to  our  letter  of  guarantee  of  the  2 1st  ult., 
in  favour  of  Mr.  fF.  C  Currie,  we  now  beg  to  say  that, 
if  agreeable  to  you,  we  wish  the  guarantee  to  extend 
to  Shanghai,  and  other  ports  that  may  afterwards  be 
determined  upon,  as  well  as  Calcutta.  We  remain. 
Gentlemen,  Yours  faithfully,  David  Scott  $*  Co."  From 
June  1852,  until  August  1853,  various  shipments  were 
made  by  Currie,  Dale  8f  Co.,  in  pursuance  of  the  last 
mentioned  agreement.  In  August  1853,  Currie,  Dale 
tf  Co.  made  shipments,  by  a  vessel  called  **  The  Scandia^ 
to  Moubnein,  in  the  Burmese  empire,  such  shipments 
being  consigned  to  Messrs.  Macrae,  Begbie  ^  Co.,  the 
correspondents  of  Currie^  Dale  Sf  Co.  at  Moulmein. 
About  the  time  of  the  sailing  of  the  vessel,  and  between 
the  8th  and  the  24th  o(  August  1853,  the  plaintiff  ad- 
vanced to  Currie,  Dak  ^  Co.,  upon  such  last  mentioned 
shipments,  the  sum  of  6000/.  The  plaintiff  sent  letters 
to  McLcrae,  Begbie  Sf^  Co.,  containing  the  following  pas- 
sages in  reference  to  the  shipments  per  Scandia.  8th 
August  1853.  "From  Messrs.  Guthrie  8f  Co.,  of  Singa- 
pore, we  have  received  a  remittance,  on  your  account, 
of  594/.  9s.  lid.,  which  we  understand  is  to  be  placed 
to  the  credit  of  our  common  friends  Messrs.  Currie, 
Dale  §f  Co.f  whom  we  have  advised  accordingly.  We 
learn  that  said  friends  are  making  some  large  shipments 
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1866.  ^o  your  care  in  the  Scandia,  on  which  we  shall  make 
De Lizaedi  *^v«u^ce8  as  heretofore;  for  other  particulars  we  must 
PsifNBrL.  ^^  ^^  letters  of  said  friends  and  our  next  advices.** 
''  London^  24th  August  1853.  Messrs.  Macrae,  Begbie 
jr  Co^9  Mcvbnein*  Our  mutual  friends  Messrs.  Currie, 
Date  ^  Co.  will,  no  doub^  advise  you  of  the  large  ship- 
ments they  have  made  to  your  consignment  on  the 
Scandia.  We  have  effected  insurance  thereon  for 
upwards  of  11,000/.  sterling,  and  have  accepted  sundry 
valuations  against  the  same  to  the  extent  of  600021 ;  but, 
as  our  advances  on  this  shipment  will  be  to  a  greater 
extent,  we  reserve  ourselves  to  give  you  a  detailed 
statement  of  our  advances  and  chaiges  by  another 
opportunity.  Meanwhile  you  will  please  to  take  note, 
Gentlemen,  that  we  have  a  general  lien  upon  the  cai^ 
per  Scandia,  shipped  by  Messrs.  Currie,  Dak  if  Co.,  to  the 
amount  of  our  advances,  with  the  contingent  chaTges." 
(Signed)  F.  de  Lizardi  If  Co.  The  plaintiff  did  not,  in 
fiict,  make  any  advances  on  the  shipments  per  Scandia 
beyond  6000iL :  and,  about  a  month  after  the  date  of  the 
last  letter,  the  plaintiff  gave  notice  to  Wi  C.  Curtie  that 
he  did  not  intend  making  him  any  further  advances. 
Whereupon,  on  the  23d  of  September  1853,  Currie,  Dak 
^  Co.  wrote  a  letter  to  Macrae,  Begbie  if  Co.,  which,  so 
far  as  it  relates  to  the  matters  in  question,  was  as  follows. 
<<  We  regret  to  say  that,  in  consequence  of  the  warlike 
state  of  affairs,  and  the  increasing  tightness  of  the  money 
market,  Messrs.  F.  de  Lizardi  tf  Co.  have  come  to  the 
determination  to  draw  in  their  horns,  and  have  conse- 
quently given  us  a  notice  that  they  do  not  intend  to 
accept  any  more  drafts  for  us,  and  wished  their  accounts 
closed  as  speedily  as  possible ;  and  you  will  therefore  be 
pleased  to  send  them  their  remittances  as  speedily  as 
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jou  can :  and  you  may  therefore  draw  upon  us  for  10002.,  IB56. 
every  vasal,  in  their  favour,  at  six  months*  sight,  and  d^  lizaedi 
remit  us  the  proceeds  of  sales  to  meet  those  drafts  as 
they  fail  due."  Before  Macrae^  Begbie  if  Co.  received 
the  letter,  they  wrote  the  following  letter  tjoF.de  Lizardi 
^  Co.  *'Maulmein,  October  17tb  1853.  Dear  Sirs.  We 
are  in  receipt  of  your  favour  of  the  24th  August,  and 
observe  the  largeshipments  made  by  our  mutual  friends; 
and  we  note  your  remarks  and  wishes,  and  accordingly 
shall  hold  the  proceeds  subject  to  yourselves.  We  in- 
close draft  on  Messrs.  Currie,  Dak  if  Co.,  favour  of 
yourselves,  for  1200JL,  as  collateral  security  bills  of  lading 
for  250  tons  teak  timber  per  WUIiam  Frederick,  with 
order  for  insurance  attached,  which  amount  plaqe  to 
credit  of  the  above  friends'  account,  as  we  shall  hence- 
forth remit  you  as  regularly  as  we  possibly  can,  irrespec- 
tive of  any  particular  account  or  balance  whatever. 
The  prospect  of  our  coming  rice  season  is  good;  and  we 
look  for  a  laiger  supply  than  usuaL  Teak  timber,  last 
season's  wood,  is  getting  very  scarce ;  and  large  prices 
are  demanded  for  it.  Dear  Sirs,  Tours  faithfully,  Mac- 
rae, Begbie  If  Co.**  Macrae,  Begbie  ff  Co.  wrote  letters 
to  Currie,Dale  if  Co.,  which,  so  far  as  regards  the  matter 
in  question,  were  as  follows.  ^'  Moidmein,  I7th  November 
1853.  We  have  now  before  us  your  esteemed  favour 
of  23d.  September,  No.  48  and  49,  and  duly  note  their 
contents.  We  observe,  with  very  great  regret,  that 
Lizardi  jr  Co.  had  requested  their  account  to  be  closed, 
and  only  hope  that  such  will  not  much  inconvenience 
you,  and  that  next  mail  will  bring  word  of  your  having 
obtained  others  to  grant  you  the  same  useful  accommo- 
dation, as  also  a  credit  for  us  on  some  bank  as  uiged 
in  our  letter  to  Mr.  Macrae.**    Moubnein,  17th  December 
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1866.  i8S3.  « lAzardi  8f  Co.  We  note  your  wishes  regsrding 
Ds  LizAADi  remittances  to  them,  and  under  separate  cover  advise 
PiNNKLL.  ^^^^  ^^  ^^^^^  favour.  We  must,  however,  say  we 
dislike  this  style  of  draft,  and  would  rather  not  have 
done  so."  This  last  letter  was  accompanied  by  another 
from  Macrae,  Begbie  ^  Co.  to  Currie,  Dak  Sf  Co.,  in  the 
following  words.  ^^Moulmein,  17th  December  1853.  Fia 
Marseilles.  Messrs.  Currie,  Dak  8f  Co.,  London.  Dear 
Sirs,  We  inclose  our  letter  to  Messrs.  Lizardi  ^  Co., 
handing  them,  as  requested  by  you,  2000/.  We  trust 
you  will  take  care  we  are  protected  in  this  matter.  Dear 
Sirs,  Tours  faithfully,  Macrae^  Begbie  tf  CoJ*  Inclosed 
in  this  last  letter  was  a  letter  addressed  to  Messrs.  F.  de 
Lizardi  S[  Co.,  folded  up,  but  unsealed  and  unfastened, 
containing  a  draft,  drawn  by  Macrae,  Begbie  8p  Co.  upon 
Currie,  Dak  Sf  Co.^  for  2000/^,  and  made  payable,  six 
months  after  sight,  to  the  order  of  Messrs.  F.  de  lizardi 
tf  Co.  This  draft  was,  upon  its  arrival  here,  accepted 
by  Currie,  Dak  ^  Co.,  handed  over  to  F.  de  Lizardi  Sf 
Co.,  and  duly  honoured  and  paid  at  maturity.  On  the 
31st  December  1853,  Macrae,  Begbie  Sf  Co.  sent  a  letter 
to  Currie,  Dak  Sf  Co.,  inclosing  a  letter  addressed  to 
F.  de  Lizardi  Sf  Co.  The  letter  addressed  to  Currie, 
Dak  ^  Co.  referred  to  the  letter  in  these  words.  *^Moul- 
mein,  31st  December  1853.  Via  MarseiUes.  Messrs. 
Currie,  Dak  jf  Co.,  London.  Dear  Sirs,  We  have- valued 
upon  you  this  mail  as  follows,  viz..  No.  90.  For  ourselves 
Marian  315/.  18«.  6d.  No.  91.  For  Crawky  ^  Martin 
loot  No.  92.  For  F.  de  Lisardi  Sf  Co.  1500/.  No.  93. 
For  ourselves  account  fF.  J.  Girl  1000/.,  which  kindly 
protect.  We  inclose  letter  to  Messrs.  Lizardi  Sf  Co., 
and  Crawley  Sf  Martin.  Yours  faithfully,  Macrae,  Begbie 
jr  Co."    The  letter  inclosed,  addressed  to  F.  de  Lizardi 
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jr  Co.^  was  as  follows.     "Moulmein,  3 1st  December  1863.        1856. 

Messrs.  F.  de  Uzardi  Sf  Co.,  London.     Dear  Sirs,  Wc    pi  Lizabdi 

beg  to  inclose  you  our  draft  at  six  months.  No.  92,  for      pshnell. 

yourselves,  on  our  mutual  friends  Messrs.  Carrie,  Dak 

^  Co.,  for  ISOOiL,  in  anticipation  of  the  arrival  of  the 

Scandia,  and  which  amount  we  trust  will  prove  in  order. 

Dear  Sirs,  Faithfully  yours,  Jlfacro^,  Bepbie  Sf  Co.**    This 

last  mentioned  letter  was  folded  up,  but  unsealed  and 

unfastened,  and  the  draft  inclosed  therein  was  drawn  by 

Macrae,  Begbie  Sf  Co,,  on  Messrs.  Currie,  Dak  ^  Co.,  for 

1500Z.,  and  payable  to  the  order  of  Messrs.  F.  de  Lizardi 

Sf  Co.     This  last  mentioned  draft  was  duly  accepted  by 

Currie,  Dakff  Co.,  handed  over  to  F.  de  Lizardi  jf  Co.,  and 

duly  honoured  at  maturity.    On  the  17th  January  1854, 

Macrae,  Begbie  Sf  Co.  wrote  a  letter  to  Currie,  Dak  Sf  Co. 

in  the  following  terms.    ^'No.  52.  Moulmein,  17ih  Janu" 

ary  1854.     Dear  Sirs.     We  beg  to  advise  the  following 

drafts,    which    kindly   protect.      No.  94.   For   Messrs. 

Riekmarsten  Sf  Co.,  thirty  days*  sight,  232.  5s.     No.  95. 

D.  Duff,  Esq.,  lOOL     No.  96.   F.  de  Lizardi  Sf  Co,,  six 

months'  sight,  10002.     No.  98.  J.  M.  Richardson,  Esq., 

thirty  days*  sight,  12i     No.  99.  H.  S.  Austin,  15L    No. 

100.  Selves  account.  Wild  Irish  Girl,  six  months'  sight, 

1850£      No.  101 ,  thirty  days'  sight,  148Z.  18*.  7d. 

We  inclose  Auras's  original  charter  party,  indorsed  by 
Captain  Mattison,  for  148/.  ISs.  Id.,  which  amount,  as 
in  draft  101,  pass  to  credit  of  our  account.  Also  Lieu- 
tenant Mackintosh  on  J.  Wilkinson,  thirty  days  sight,  for 
501  Captain  PotU  on  his  .owners  126il  11*.  M.,  with 
letter  of  advice  attached ;  also  pass  to  our  credit.  We 
told  you  we  had  sent  Messrs.  LyaU  jr  Co.  the  former 
draft  for  70821  12«.  4d,  and  requested  them,  if  they  had 
difficulty,  to  communicate  with  your  good  selves.     Dear 
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1856.  Sirs,  Youre  ftithftdly,  Maerae,  BegWe  ff  CoJ*  Inclosed 
De  LizABDi  ^°  ^^  I^^  mentioned  letter,  was  a  letter  addressed  to 
PsNNELL.  ^®^i^  P*  ^  Lizardi  if  Co.,  folded  up,  bat  unsealed  and 
unfastened,  and  in  the  following  terms.  *^MauImein, 
16th  January  1854.  Messrs.  F.  de  Lizardi  Sf  Co.^  Lon- 
don. Dear  Sirs,  Inclosed  we  beg  to  hand  you  our 
draft  on  Messrs.  Cttrrie^  Dak  if  Co.  for  lOOOiL,  which 
place  to  account  shipment  per  Seandia.  And  oblige 
Yours  faithfully,  Macrae,  Begbie  %  Co."*  The  last  men- 
tioned letter  contained  a  draft  drawn  by  Macrae,  Beghie 
%  Co.,  upon  Currie,  Dak  %  Co.,  for  100021,  payable,  six 
months  after  sight,  to  the  order  of  F.  de  Lizardi  t[  Co. 
It  is  one  of  the  bills  the  subject  of  this  action.  On  the 
30th  January  1854,  Macrae,  Begbie  if  Co.  wrote  the 
following  letter,  addressed  to  F.  de  Lizardi  Sf  Co.,  which 
last  mentioned  letter  was  inclosed  in  a  letter  addressed 
by  Macrae,  Begbie  ^  Co.  to  Currie,  Dale  if  Co.  **  Moul- 
mein,  January,  30th  1854^  Messrs.  F.  de  Lizardi  Sf  Co., 
London.  Dear  Sirs,  This  serves  to  hand  you  draft  at 
six  months'  sight,  on  our  mutual  fiiends,  for  1500JL, 
against  advance  per  Seandia.  Yours  faithftiUy,  Macrae, 
Begbie  if  Co^  The  last  mentioned  letter  was  folded  up, 
but  unsealed  and  unfastened;  and  it  contained  a  draft 
drawn  by  Macrae,  Begbie  if  Co.  upon  Currie,  Dale  jr  Co., 
for  1500/.,  payable,  six  months  after  sight,  to  the  order 
of  F.  de  Lizardi  ^  Co.,  being  the  other  bill  the  subject 
of  this  action.  The  letters  of.  the  \%ih  January  1854, 
and  the  30th  January  1854,  respectively,  with  the  drafts 
therein  contained,  came  to  the  hands  of  W.  C.  Currie, 
on  or  about  the  17th  March  1854.  He  did  not  forward 
the  said  letters  of  the  16th  January  1654,  and  30di 
January  1854,  addressed  to  the  plaintiff  by  Macrae, 
Begbie  ^  Co.,  or  either  of  them,  to  the  plaintiff;  nor  did 
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he  accept  the  drafts,  or  either  of  them,  or  forward  or  i856. 
deliver  the  same,  or  either  of  them,  to  the  plaintiff;  nor  dj  lizabdi" 
was  the  plaintiff  aware  of  their  having  arrived,  until  as  ps^^sll. 
hereinafter  mentioned.  At  the  time  when  the  said  bills 
arrived  in  England^  the  said  W.  C.  Currie  was  so  cir* 
cumstanced  that  he  had  no  anticipation  of  being  able 
to  meet  the  said  bills,  or  either  of  them,  had  he  accepted 
the  same.  In  the  ordinary  course  the  Scandia  would 
have  arrived  at  Moulmdn  about  the  middle  of  January 
1854 :  but  it  is  not  known  when  she  actually  did  arrive ; 
nor  does  it  appear  that  any  part  of  her  cargo  was  sold, 
nor,  if  sold,  when  it  was  sold.  The  proceeds  of  tiie 
said  cargo  had  not  been  realized,  previously  to  her 
arrival  at  Moulmein,  by  sale  of  the  bills  of  lading.  On 
the  28th  August  1854,  the  balance  of  account,  then  due 
from  Currie^  Dale  if  Co.  to  the  plaintiff,  was  4262  JL  14«.  Id. : 
and,  in  that  month,  the  plaintiff  through  his  managing 
clerk,  Mr.  J.  F.  Baam,  called  upon  Currie,  Dale  ^  Co. 
to  close  the  account  between  them  and  the  plaintiff,  and 
to  pay  the  plaintiff  the  balance.  He  was  unable  to  do 
so,  but  gave  some  drafb,  by  David  8caU  tf  Co.,  on 
account  of  it.  Bacon,  upon  receiving  such  drafts,  ex- 
pressly reserved  the  rights  of  the  plaintiff  in  respect  of 
the  goods  shipped  by  the  Scandia,  and  the  produce 
thereof.  Before  the  said  last  mentioned  drafts,  or  any 
of  them,  had  arrived  at  maturity,  David  Scott  Sf  Co., 
and  Currie,  Dale  ^  Co.,  had  both  suspended  their  pay- 
ments. The  drafts  drawn  by  David  Scott  %  Co,,  and 
accepted  by  Currie,  Dale  jr  Co.,  were  dishonoured  at 
maturity,  but  have  since  been  proved  in  bankruptcy,  by 
the  plaintiff,  against  the  estate  of  Currie,  Dale  Sf  Co. 
Between  the  month  oi  March  1854,  and  the  said  month 
oi  August  1854,  J.  F.  Bacon  was  repeatedly  in  commu- 
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1856.  nication  with  W.  C.  Currie,  and  inquired  of  him  whj 
Db  Lizaroi  ^®  ^'^  °^^  ^^^^  ^^  remittances  firom  Moulmem,  and 
Pbnnbll.  ^^y  ^^'^^^  remittances  were  not  forthcoming:  and  Wi  C. 
Currie^  in  answer  to  such  inquiries,  said  that  such 
remittances  would,  no  doubt,  soon  arrive,  or  words  to 
that  eflFect,  but  did  not,  upon  such  inquiry  being  made, 
communicate  to  the  plaintiff,  or  to  Bacon,  the  receipt  of 
the  letters  of  th«  16th  January  1854,  and  30th  January 
1854,  with  the  drafts  mentioned  therein,  until  as  herein- 
after mentioned  On  the  25th  day  of  September  1854, 
F.  de  Lizardi  Sf  Co.  wrote  to  Macrae,  JSegbie  tf  Qk 
^^  London,  25ih  September  1854.  Messrs.  Macrae,  Be^ne 
jr  Co.,  Moulmein.  Gentlemen,  We  had  last  this  pleasure 
on  the  8  th  3farcA,  and  are  since  deprived  of  your  esteemed 
advices,  although  we  had  fully  counted  on  hearing  firom 
you  with  remittances  against  our  advances  to  our  mutual 
fiiends  Messrs.  Currie,  Dak  Sf  Co.,  on  their  shipment 
per  Seandia  to  your  care.  In  the  absence  of  any  re- 
mittance firom  you  to  cover  our  advances  on  said 
shipments,  we  have  been  obliged  to  take  up  Messrs. 
D.  Scott,  Richmond  Sf  Co,*s  bills  on  Currie,  Dak  If  Co., 
which  bills  will  now,  most  likely,  not  be  paid,  both 
drawers  and  acceptors  having  failed.  We  have  now  to 
beg  reference  to  our  letters  of  the  24th  August,  the 
receipt  whereof  was  acknowledged  by  you  in  yours  of 
the  17  th  October,  therein  as  stated  your  complete  acqui- 
escence in  the  notice  given  in  our  letter  of  the  24th 
August,  that  we  held-  a  general  lien  on  the  caigo  per 
Seandia,  shipped  by  Messrs.  Currie,  Dak  tf  Co.,  to  the 
extent  of  our  advances  with  the  contingent  charges. 
Acting  thereon,  we  have  to  notify  to  you  that  the  amount 
due  to  us,  by  Messrs.  Currk,  Dak  ^  Co.,  for  uncovered 
advances  on  said  shipment  per  Seandia,  in  round  num- 
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bers  about  4100iL,  that  we  reqaest  you  will  send  us,  by  1866. 
return  of  post,  a  statement  shewing  what  part  of  the  dk  lizabdi 
goods  per  Scandia  are  sold,  and  what  in  hand;  also  a  p^^f^Li. 
statement  shewing  how  the  proceeds  of  the  goods  sold 
have  been  disposed  of:  and,  Gentlemen,  you  will  please 
take  notice  it  is  our  just  right  and  due  that  the  whole 
proceeds  of  the  shipment  by  the  Scandia  be  remitted  to 
us  till  our  claims  be  fully  covered,  which  be  so  good 
as  to  comply  with  as  early  as  possible.  We  remain. 
Gentlemen,  your  obedient  servants,  F.  de  lAzardi  §•  Co." 
This  letter  remained  unanswered  when  this  action  was 
commenced.  At  the  time  of  the  trial  it  was  not  known 
whether  the  proceeds  of  any  part  of  the  cargo  of  the 
Scandia  had  been  realized:  but  the  plaintiff  had  received 
no  such  proceeds ;  and  the  unpaid  balance  of  his  advances 
on  the  Scandia  is  still  2500iL 

In  the  month  of  April  1854,  Mr.  Beffbie,  of  the  firm 
of  Macrae,  Begbie  If  Co.,  arrived  in  England,  and  then 
had  a  conversation  with  W.  (7.  Currie,  in  the  course  of 
which  Begbie  was  informed  by  Currie  that  he  had  not 
given  up  to  the  plaintiff  the  two  bills  for  1000/^  and 
1500il  respectively ;  whereupon  Begbie  told  Currie  that 
he  had  done  quite  right 

The  case  then  stated  that  the  plaintiff  became  aware 
of  the  existence  of  the  drafts  in  question;  that  the 
estate  of  Currie,  Dale  jf  Co.  was  being  wound  up  under 
inspection,  and  Bacon,  being  one  of  the  inspectors, 
obtauied  possession  of  the  drafts  and  sent  them  by  a 
notary  to  be  presented  for  acceptance  to  Currie,  who 
refused  to  accept  them,  and  retained  them,  until  after- 
wards he  became  bankrupt:  and  on  his  bankruptcy  the 
drafts  came  into  the  hands  of  the  assignees,  the  defend- 
▼OL.  vi.  3  c  E.  &  B. 
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1866.  ants;  and  that  the  plaintiff  demanded  them»  and  the 
Ds  LizAAsT  defendants  refused  to  give  them. 
Pennsll.  "^^  question  for  the  opinion  of  the  Court  i^ 
Whether  the  said  plaintiff  is  entitled  to  recover  from 
the  defendants  the  said  drafts  or  bills,  or  either  of  them, 
or  any  damages  in  respect  of  the  conversion  thereof  or 
for  plaintiff  being  wrongfully  deprived  of  the  use  and 
possession  thereo£ 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is 
entitled  as  against  the  defendant  to  recover  the  said  bills 
of  exchange  dated  the  16th  January  1854,  and  30th 
January  1854,  for  lOOOJL  and  1500il  respectively,  or 
either  of  them,  or  any  damages  for  the  conversion,  the 
verdict  taken  for  the  plaintiff  to  stand ;  and  the  Court, 
at  its  discretion,  to  direct  the  bills,  or  either  of  them, 
to  be  delivered  to  the  plaintiff,  or  that  the  defendants 
should  pay  to  the  plaintiff  such  damages  as  the  Court 
shall  think  proper. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is 
not  entitled,  as  against  the  defendants,  to  recover  the 
said  bills  or  either  of  them,  or  any  damages  as  aforesaid, 
the  verdict  is  to  be  entered  for  the  defendant 

The  case  was  now  (a)  argued, 

BomU,  for  the  plaintiff.  The  letter  of  lOdi  May^ 
1852,  defines  the  terms  on  which  F.  de  lizardi  tf  Co. 
were  to  make  advances  against  consignments  to  CaleMa. 
By  these  F.  de  lizardi  jr  Co.  were  to  have  a  lien  for 
their  advances  on  the  proceeds,  which  were  to  be 
remitted  by  the  consignees  through  them.    Afkerwards 

(a)  Before  Lord  Gm|M7C.  J.,  CUMd^  EtU  ud  Onrnftmi  Jt. 
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these  terms  were  extended  to  other  places;  and  the  IH66. 
Scandia  was  consigned  to  Macrae^  Begbie  ^  Co.  at  db  Lizaeoi 
Mtndmein  on  those  terms.  F.  de  Lizardi  ^  Co.f  by  their  ^j^J^^^j^ 
letter  of  24th  August,  1853,  notified  to  the  Maulmein 
house  that  they  had  such  a  lien;  and  the  Maulmein 
house,  by  the  letter  of  October  17,  1853,  agreed  to  those 
terms,  and  informed  F.  de  Lizardi  Sf  Co.  that  **  we  note 
your  remarks  and  wishes,  and  accordingly  shall  hold  the 
proceeds  subject  to  yourselves."  This  arrangement  by 
the  three  parties  was  complete  and  binding  both  in  law 
and  in  equity,  and  gave  the  plaintiff  a  right  to  the 
proceeds  of  the  cargo  of  the  Scandia  prior  to  that  of 
Currie,  Dale  ^  Co,  or  their  assignees.  The  proceeds 
are  turned  into  a  draft,  which  is  remitted,  payable  to 
F.  de  Lizardi  8f  Co.  It  does  not  come  to  their  actual 
possession:  but  it  is  their  property  as  completely  as  if  it 
had ;  Ex  parte  Machey  in  re  Morrieon  (a).  [Crompton  J. 
It  w^l  probably  not  be  disputed  that  a  trilateral  mer- 
cantile agreement  of  this  sort  made  between  the  con- 
signor obtaining  advances,  the  consignee,  and  the  party 
making  advances,  is  effectual  both  at  law  and  in  equity 
to  bind  the  proceeds  of  the  consignment  But  there 
seems  a  difficulty  in  saying  these  drafts  are  the  proceeds 
of  the  consignment  of  the  Scandku  The  Moulmein 
house  were  not  bound  to  remit  before  the  proceeds  were 
realised.]  They  were  not  bound  to  do  so ;  but  they 
adopt  that  course.  They  send,  in  advance  of  the  pro- 
ceeds, two  drafts  for  3500il,  which  were  handed  to  F.  de 
Lizardi  Sf  Co.  It  will  hardly  be  disputed  that  those 
drafts  were  the  property  of  the  plainti£^  and  that,  if  not 
duly  honoured,  he  might  have  sued  upon  them.    The 

(•}  3  Mom.  D.^Dt  Gt,  136. 

3  c  2 
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1856.  two  others,  the  subject  of  this  action,  are  sent  in  th« 
Di  LizARDi  ^tne  way ;  but  Currie  wrongfully  withholds  them.  He 
Pbnnill.  ^^  °^  vaove  right  to  do  so  than  the  post  oflSce  would 
have  had;  and  his  wrongful  act  cannot  alter  the  rights 
of  the  parties.  Even  the  Maulmein  house  themselves 
could  not  alter  the  destination  of  the  drafts,  after  they 
had  come  to  Currie's  hands;  Hodffson  v.  Anderson (a\ 
Walker  v.  Rostron  (i),  Yates  v.  Hoppe  (<?). 

Wilde,  contra.     It  is  not  disputed  that  the  plaintiff 
will  have  a  lien  on  the  proceeds  of  the  consignment  of 
the   Scandia,  when   they  are  realised,  as  against  the 
assignees;  nor  that,  if  the  bills  in  question  had  been 
drawn  in   pursuance  of  an  arrangement  between   the 
three  parties,  so  as  to  represent  those  proceeds,  they 
would  have  been  the  property  of  F.  de  Lizardi  Sf  Co, 
But,  when  the  facts  are  looked  at,  it  will  be  found  that 
the  bills  were  not  so  drawn.     The  three  firms  were 
parties  to  an  agreement  by  which,  so  soon  as  the  Moul- 
mein  house  received  the  proceeds  of  the  Scandia,  they 
were  to  remit  them  to  F.  de  Lizardi  If  Co.,  who  were 
first  to  pay  off  their  own  advances,  and  then  to  account 
for  the  surplus  to  Currie,  Dale  ff  Co.     Then  on  23d 
September,  1853,  Currie,  Dale  If  Co.  request  the  Moul- 
mein  house,  &r  their  accommodation,  to  draw  on  them, 
in  advance,  lOOOiL  a  month  in  favour  of  F.  de  Lizardi 
If  Co.    This  was  in  substance  asking  the  Moulmein  house 
to  make  the  advances  instead  of  F.  de  Lizardi  ^  Co. 
If  F.  de  Lizardi  ^  Co.  had  been  parties  to  any  arrange- 
ment of  this  sort,  they  would  have  run  some  risk  of 
endangering  their  lien  upon  the  Scandia:  but  they  were 

(0)  3B,^a  842.  (h)  gM.^W.  411. 

(0  9  Com.  B.  541. 
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in  &ct  altogether  ignorant  of  the  proposal.     Then  the        1866. 
Moulmein  house,  knowing  that,  if  their  drafts  drawn  in    de  Lizabdi 
this   way  against  property  not  in  England  were   not      ^s,J^^^^, 
honoured,  they  must  be  returned  upon  them,  with  all 
the  expences  of  reezehange,  as   they  themselves  say, 
'* dislike  this  style  of  draft;"  but  they  appear  to  have 
had  what  turns  out  to  be  well  founded  confidence  in 
Curriers  personal  integrity,  and  do  send  him  the  drafts, 
expressly  saying  that  they  trust  to  his  seeing  that  they 
are  protected  in  the  matter.     In  every  case  they  send 
the  draft,  not  to  F.  de  Lizardi  jr  Co.y  but  to  Ourro,  Dale 
Sf  Co.  in  an  unsealed  letter,  with   the  intention  that 
Currie  may  hand  it  over  if  he  sees  that  they  are  to 
be  protected,  but  not  otherwise.     The  first  two  drafts 
Currie  accepts  and  honours.     When  the  letter  of  16th 
January  enclosing  the  draft  for  1000/L  arrived,  Currie 
was  aware  that  he  could  not  honour  it.     He  knew  that 
if  he  handed  over  the  draft  to  JF*.  de  Lizardi  ff  Co.  it 
must  go  back  as  a  dishonoured  bill,  and  that  his  corres- 
pondents who  had  drawn  this  draft  for  his  accommodation, 
stipulating  that  he  should  see  them  protected,  would 
have  to  pay  all  the  heavy  charges  of  reexchange ;  and 
he  therefore  did  not  hand  over  the  letter  and  draft. 
Begbie^  one  of  the  partners  in  the  Moulmein  housp,  when 
he  heard  of  it  in  April  1854,  said  he  was  quite  right; 
so  that  if  a  ratification  was  necessary  there  is  one.     The , 
facts  as  to  the  other  draft  for  1500/.  are  precisely  similar. 
In  September 1 1854,  after  the  Moulmein  house,  and  Currie, 
the  only  persons  cognizant  of  the  existence  of  the  drafts, 
had  concurred  in  suppressing  them,  F,  de  Lizardi  ff  Co, 
wrote  a  letter  shewing  their  total  ignorance  of  the  whole 
affair.    The  situation  of  that  firm  had  not  been  in  any 
way  altered  by  what  had  taken  place.     If  they  had  been 
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1856.  parties  to  an  antecedent  agreement  by  which  this  draft 
Dk  LizA»Dr  ^^  ^  ^  remitted  on  their  accounti  ot  if  after  the  draft 
PxNNELL.  ^™®  ^°'®  Currie's  hands  he  had  attorned,  as  it  were,  to 
them,  and  they  had  taken  his  attornment,  the  cases  cited 
might  have  applied;  but  the  facts  shew  that  the  draft 
was  sent  to  Currie  to  accept  and  hand  to  F.  de  lAzardi 
%  Co.,  if  he  thought  fit,  in  confidence  that  he  would  not 
do  so  unless  he  expected  to  be  able  to  honour  it.  Till 
that  authority  was  acted  upon  it  was  revocable ;  Brind 
V.  Sampshtre  (a).  The  principle  is  precisely  the  same 
as  that  of  fFiUiama  v.  Everett  (i> 

BoviU  was  heard  in  reply. 

Cur.  ado.  wdL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  (June  11), 
delivered  judgment. 

We  are  of  opinion  that  the  property  in  the  bills  of 
exchange,  for  the  conversion  of  which  this  action  is 
brought,  never  vested  in  the  plaintifi;  Both  bills  were 
payable  to  his  order;  but  no  act  was  ever  done  by 
Macrae  Sf  Co*,  the  drawers,  or  under  their  authority,  to 
give  him  any  title  to  them  which  will  support  this  action. 

We  should  have  thought  otherwise  if  the  bilb  had 
been  drawn  under  the  original  agreement  between  the 
parties,  or  if  they  had  been  remitted  by  Macrae  Sf  Co. 
to  the  plaintifi;  or  had  been  absolutely  destined  for  his 
use,  although  remitted  through  the  medium  of  Currie. 
But  it  is  quite  clear  that  the  bills  were  not  drawn  under 
the  original  agreement,  by  which  the  plaintiff  was  to 
be  repaid  his  advances  to  Currie,  by  remittances  to  arise 

(a)  \  M.^W.  365.  (b)  14  JSaH,  682. 
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from  the  sale  of  the  shipments  in  India,  either  in  bills  1855, 
of  exchange  or  produce.  In  September ,  1863,  in  con-  dk  Lizabdi 
sequence  of  the  plaintiff  refhsing  to  make  any  further  pj^^'ell. 
advances  to  Currier  a  new  course  of  dealing  originated;' 
and  then  Currie  authorised  Macrae  Sf  Co.^  without 
reference  to  the  proceeds  of  the  shipments  or  the  state 
of  their  account  with  him,  to  draw  upon  him  for  lOOOL 
every  mail  in  &vour  of  the  plaindff  at  six  months  sight, 
and  requested  them  to  remit  to  him  {Currie)  the  pro- 
ceeds of  sales  to  meet  those  drafts  as  they  should  fall 
due.  The  plaintiff  was  no  party  to  this  new  arrange- 
ment, and  never  became  privy  to  it  He  retained  all 
his  rights  under  the  original  agreement;  and,  accord- 
ingly*  it  is  admitted  that  he  is  entitled  to  the  proceeds 
of  the  shipment  by  the  Scandia,  in  respect  of  which  the 
balance  is  still  due  to  him  from  the  estate  of  the  bank- 
rupt But  the  new  arrangement  was  exclusively  between 
Macrae  Sf  Co,  and  Currie  for  repaying  as  speedily  as 
possible  the  advances  which  the  plaintiff  had  made. 
The  plaintiff  had  no  right  to  insist  on  these  bills  being 
drawn  by  Macrae  ^  Co.,  or  accepted  by  Currie;  and 
he  could  only  require  that  his  advances  should  be  repaid 
by  the  course  of  dealing  originaUy  stipulated  for. 

This  new  course  of  dealing  being  an  arrangement 
exelauvely  between  Macrae  ^  Co.  and  Currie,  at  what 
moment  can  it  be  said  that  the  property  in  the  two  bills 
vested  in  the  phiintiff?  They  were  not  sent  to  him 
directly;  and  (as  it  appears  quite  clear  to  us)  there  was 
no  intention  on  the  part  of  Macrae  Sf  Co.  that  the  bills 
should  at  all  events  be  handed  over  by  Currie  to  the 
plaintiff.  Unless  Currie,  when  the  bills  arrived  in  London, 
should  be  in  a  situation  to  accept  and  to  pay  them,  we 
think  that  Currie  ought  not  to  have  handed  them  over 
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1856.  to  the  plaintiff,  but  to  have  left  the  plaintiff  onder  the 
Db  LizAKoi  original  agreement  to  be  reimbursed  by  the  proceeds 
Pennell.  ^f  tbc  shipment  by  the  Scandia  when  they  should  be 
remitted.  If  Currie^  when  he  received  the  bills,  should 
hand  them  over  to  the  plaintiff,  although  they  must  be 
dishonoured  either  for  non-acceptance  or  non  •payment, 
then  Macrae  Sf  Co.  would  have  been  immediately 
exposed  to  the  very  serious  loss  of  being  sued  as 
drawers  of  the  bills,  with  reezchange  and  all  incidental 
ezpences,  while  still  liable  to  account  for  the  proceeds 
of  the  shipment  by  the  Scandia*  The  circumstance, 
that  the  bills  were  remitted  to  Currie  in  an  unsealed 
envelope  addressed  to  the  plaintiff,  entirely  accords  with 
the  notion  that  the  biUs  were  not  to  be  handed  over  to 
the  plaintiff  tiU  Currie  had  accepted  them,  and  that 
Currie  was  not  to  accept  them  unless  he  was  in  a 
situation  to  honour  them  when  they  became  due.  But* 
''  when  the  said  bills  arrived  in  England^  the  said  Currie 
was  so  circumstanced  that  he  had  no  anticipation  of  being 
able  to  meet  the  said  bills,  or  either  of  them,  had  he 
accepted  the  same.^  We  are  therefore  of  opinion  that 
he  did  well  in  not  handing  them  over  to  the  plaintiff; 
that  the  plaintiff  would  not  have  been  aggrieved  had 
they  then  been  destroyed ;  and  that  the  plaintiff  acquired 
no  property  or  interest  in  them  by  their  accidentally 
coming  into  his  possession. 

Ex  parte  Mackey  in  re  Morrison  (a),  and  the  other 
decisions  cited  on  behalf  of  the  plaintiff,  appear  to  us 
to  be  good  law,  but  to  have  no  application  to  the 
present  case.  We  therefore  give  judgment  for  the 
defendants. 

Judgment  for  the  defendants. 

(a)  2  Mont,  D.  ^  Dt  G*x,  136. 
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The    Deposit   and    General    Life   Assurance  J|^i^l,^ 
Company  Registered  against  John  Atscouqh. 

r^  OUNT.    That  "  defendant,  as  and  being  the  holder  ^™*<^^ 
of  certain  (to  wit)  700  shares  in  the  Company,  was  Company 

.  .  against  a 

and  is  indebted  to  the  said  Company  in  a  certain  sum  abareholder,  in 
,  -  ,     _  .      .        ,  /.         •    1      i_        *^®  statutablo 

(to  Wit)  350L,  for  certam  mstalments  of  capital,  then  fonn  (7  &  a 

and  still  due  and  payable  by  him  to  the  said  Company  «.56.)jorcall«. 

in  respect  of  the  said  shares :  yet  defendant  hath  not  difendiSfwag 

paid  Ae  same."  ^^.lU 

Plea:   "that  defendant  was  induced  to  become  the  J^^^fjj^^^ 

fraud  of  plau- 

holder  of  the  said  shares  through  the  fraud,  covin  and  tifi. 

.     .  .  .  Held  a  bad 

misrepresentation  of  the  plaintifis  and  others  in  collusion  plea,  as  it  did 

with  them.'*    Demurrer.     Joinder.  defendant  bad 

ceased  to  be 
a  sbarebolder, 

Badeley,  for  the  plainUfife,  was  stopped  by  the  Court.     SI^S'^' 

Doanced  tbe 
sbares,  and  all 
Quoin,  in   support  of  the   plea.     The  form  of  the  benefit  to  be 

"^*^  "^  denved  from 

count  is  given  by  stat.  7  &  8  VtcL  c.  110.  $.  55.;  but  in  tbem;  and, 
substance  it  is  founded  on  the  contract  of  the  defendant,  admitted 'that 
made  when  he  became  a  shareholder.     Fraud  avoids  sbarebolder. 
that  contract  like  all  others.      [Lord  Campbell  C.  J. 
The  defendant,  for  aught  that  appears  on  the  record, 
keeps  the  shares  and  takes  the  benefit  from  them,  and 
yet  refuses  to  pay  calls  ?]     If  he  has  done  any  thing  to 
affirm  the  contract,  it  will  be  good  matter  for  a  repli- 
cation ;  but  in  pleas  of  fraud  it  is  not  necessary  to  aver 
that  the  contract  has  been  disaffirmed.     The  fraud  may 
perhaps  not  be  discovered  till  the  moment  of  the  plea. 
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1856.       which  is  itaelf  a  disaffirmance.     [Crompton  J.     When 


V. 

Aybcough. 


Depobit  the  record  shews  that  the  contract  has  been  executed 
ssuruce  ^  f^  ^^  ^j^^  defendant  has  received  a  benefiti  I  have 
doubted  whether^  in  an  action  on  the  contract,  the  plea 
of  fraud  must  not  shew  that  he  has  restored  what  he 
has  received.  But  this  action  is  not  upon  the  contract; 
it  is  given  by  stat  7  &  8  Vict  c.  110.  s.  55.  against  the 
holder  of  shares;  and  your  plea  is  not  good  unless  it 
shews  the  defendant  not  to  be  the  holder  of  the  shares. 
He  is  holder  at  least  till  he  disaffirms,  though  he  became 
BO  in  consequence  of  fraud.]  In  Newry  and  EnmskiBen 
Raihoajf  v.  Coombe{ayit  was  held  that  infancy  was  a 
good  plea  without  any  averment  that  the  defendant  did 
not  adopt  the  shares  when  he  came  of  age.  In  Burnet 
V.  PenneU(b)  the  appellant  faOed  in  proving  fraud;  but 
Lord  Campbells  in  delivering  judgment  in  the  House  of 
Lords,  says  that  the  acts  of  the  directors  must  be  looked 
to :  ^'  if  the  plaintiff  has  been  deceived  and  defrauded 
by  them,  and  induced  by  them  to  purchase  the  shares 
by  their  false  representations,  the  interlocutor  must  be 
reversed." 

Badeley  was  not  called  upon  to  reply. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  plea 
is  bad.  The  action  is  brought  under  stat.  7  &  8  VieL 
c.  110.  s.  55.,  which  gives  this  action  against  the  holder 
of  any  shares  at  the  time  when  instalments  become  due ; 
and  die  count  contains  the  averments  declared  by  that 
enactment  to  be  sufficient.  The  plea  is,  I  think,  insuf- 
ficient, inasmuch  as  it  admits  that  the  defendant  still 

(a)  3  Exch.  565.  (6)  2  H.  L.  Co.  497,  522. 
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is  a  shareholder.  It  b  now  well  settled  that  a  contract  1856. 
tainted  by  fraud  is  not  void,  but  only  voidable  at  the  Deposit 
election  of  the  party  defrauded.  There  is  nothing  on  *  Mw^^noe 
this  record  to  shew  that  the  defendant  has  avoided  the  ^^"couoh. 
contract  by  which  he  became  a  shareholder.  He  had 
a  right,  if  he  pleased,  notwithstanding  the  fiBud,  to  keep 
the  shares  and  receive  the  dividends ;  and  he  may  have 
intended  to  do  so.  The  plea  therefore  should  go  further, 
and  shew,  not  only  that  he  was  induced  to  become  a  share- 
holder through  fraud,  but  that  on  discovering  the  fraud  he 
disaflSrmed  the  transfer  of  the  shares  to  him.  In  Newry  and 
EnniskiUen  Railway  v.  Coombe  (a)  the  plea  was  infiincy, 
and  that  the  defendant,  whilst  an  infant,  disaffirmed  the 
transfer.  It  was  held  that,  if  the  defendant,  after  coming 
of  age,  affirmed  the  transfer,  that  would  be  a  matter  for 
a  replication,  and  need  not  be  negatived  in  the  plea; 
but  there  the  plea  shewed  the  transfer  void,  unless  an 
affirmative  act  were  done  to  render  it  valid;  here  it 
shews  the  transfer  valid,  unless  an  act  was  done  to  avoid 
it.  In  Bumes  v.  PenneU{b)  no  question  arose  as  to  the 
forms  of  pleading,  or  on  whom  the  burthen  of  allegations 
lay.  I  hope  that  the  opinion  I  then  expressed  will  be 
found  to  be  correct,  and  that  a  shareholder,  induced  to 
become  such  by  the  fi«uds  of  directors,  may  get  freed 
from  his  liability.  I  have  myself  no  doubt  that  he  may : 
but,  to  do  so,  he  must  cease  to  be  a  shareholder;  and  this 
plea  does  not  shew  that  the  defendant  has  so  ceased. 

CoLBiUDGB  J.  I  am  of  the  same  opinion.  The 
substantial  averment  in  the  count  is  that  the  defendant 
was,  at  the  time  the  instalments  became  due,  a  holder 

<a)  3  JSxch.  565.  (6)  2  H.  L.  Ca,  497. 
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1856.       of  shares.     By  stat  7  &-8  Vtet.  e.  110.  *.  66.,  proof  of 

DepowT"  ^^^^  averment  is  enough.     The  defendant,  though  he 

Life  Anormnce  ^^  induced  to  become  a  shareholder  by  fraud,  is  entitled 

Ayscough.    to  the  shares,  and  to  all  benefits  arising  from  them,  until 

he  ceases  to  be  the  shareholder.    His  plea  does  not  shew 

that  he  has  ceased  to  be  the  shareholder,  or  has  taken 

any  steps  to  cease  to  be  sa     It  admits  that  he  continues 

to  be  entitled  to  all  the  benefits  from  the  shares,  and  is, 

therefore,  no  defence  to  an  action  for  the  instalroentB. 

(Eblb  J.  had  left  the  Court  before  the  conclusion  of 
the  argument.) 

Cbompton  J.  I  see  nothing  on  this  plea  to  shew 
that  the  defendant  is  not,  up  to  this  moment,  the  share- 
holder entitled  to  the  benefits  to  be  derived  from  those 
shares.  He  may  have  been  induced  to  purchase  the 
shares  by  the  frauds  of  the  directors,  but  firom  innocent 
vendors.  Others,  who  are  innocent,  may  have  been 
induced  to  act  on  the  fidth  of  seeing  that  the  defendant 
was  a  shareholder.  He  may  have  long  received  <Uvi- 
dends  as  a  shareholder.  All  this  is  consistent  with  the 
present  plea,  which  does  not  deny  the  averment  that  he 
is  the  holder  of  these  shares. 

I  think  that,  if  in  such  a  case  as  this  firaud  can  be 
made  a  defence  at  all,  the  plea  must  shew  that  the 
defendant  had  done  no  acts  to  make  himself  a  share- 
holder except  those  induced  by  the  fraud;  and  that,  as 
soon  as  he  discovered  the  fraud,  he  disaflSrmed  the 
transfer  to  him,  and  gave  up  the  shares,  and  ihat  he 
ceased  to  be  a  shareholder.  I  am  clearly  of  opinion  that 
the  present  plea  does  not  shew  enough. 

Judgment  for  plaintiff. 


/^Ar^c/3^rs)  fvyj 
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Ua^iAu^^  <^5i«..^  J^/'c/yM/^ 


1856. 


Tatlob  against  Wakefield  and  another.       ^*^?; 

TROVER  for  machinery,  with  a  count  for  an  assault,  it  was  TerUllj 

Plea  to  the  whole:   Payment  into  Court  of  10/.  tweenthe 

Replication,  that  the  sum  was  not  enough.  Md  a'^rron 

On  the  trial,  before  miles  J.,  at  the  last  Liverpool  ^^^^^f 

Spring  Assizes,  it  appeared  that  the  defendants  were  ^^^f^^ 

mortgagees  in  possession  of  three  mills,  one  of  which  that  the  teoant 

.     .  .  .  ,     might,  if  he 

was  a  linting  mill,  and  of  the  machinery  in  them  which  pleased,  at  the 

termioatioii  of 
did  not  consist  of  fixtures.     A  negotiation  took  place  his  tenancy, 

between  plaintiff  and  defendants  for  the  purchase  of  ^^^^r  a 

the  mills  and  machinery;  and  he  was  let  into  possession  ^"  ^uT^^ 

of  all  three,  under  a  written  agreement,  by  which  he  ^*^*\J[f\^^ 

became  tenant  to  the  defendants  from  week  to  week  of  "<;5«y  ^^ , 

paid.     At  the 

the  three  mills  and  machinery,  terminable  on  twenty  one  expiration  of 

the  tenancy 
days  notice,  with  an  option  to  the  plaintiff  to  become  the  buyer 

purchaser  of  the  whole  machinery  in  all  three  mills  for  price ;  bat  it 

81321,  being  the  sum  at  which  the  whole  was  valued.  bythcTendor, 

After  this  there  were  verbal  negotiations,  as  to  which  JJjg^^iJijJ  of 

there    was    contradictory    testimony.      The    plaintiff's  *J?**2*''J'l 

evidence  was  that  it  was  finally  agreed,  by  word  of  ^^JI/"^ 

mouth,  that  he  should  have  the  option,  at  the  termination  awav  the 

eoods ;  the 
of  the  tenancy,  of  taking  the  linting  machinery  only  vendor  pre- 

▼ented  him, 
and  took 
possession  of  them.     In  an  action  of  trorer  by  the  buyer  against  the  Tender, 
Held,  that  on  these  facts  there  was  no  evidence  to  go  to  the  jury  of  an  acceptance  and 
actual  1 
the 


authority  from  the  vendor,  taken  to  them  as  owner  before  the  contract  was  disai&nned,  it 
would  have  bound  the  contract,  not  only  in  favour  of  the  vendor,  but  also  in  favour  of  the 
buyer. 
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I856.  <>°  payment  of  272/.  17#.  3dl,  but  that  it  was  not  to  be 
Taylor  removed  until  paid  for.  The  defendants'  case  was,  that 
Watoield.  '^®y  ^®^®''  «g'^«ed  to  divide  the  sale,  and  that  the 
plaintiff  was  to  take  and  pay  for  all  the  machinery  or 
none.  The  tenancy  was  subsequently  determined  by 
notice  to  quit  On  the  day  on  which  the  tenancy 
terminated,  27221  17#.  Sd.  was  tendered  on  behalf  of 
the  plaintiff  as  the  price  of  the  linting  machinery,  and 
refused  by  the  defendants,  who  did  not  acknowledge  the 
bargain.  Subsequently  on  the  same  day  the  plaintiff, 
who  was  still  in  occupation  of  the  mills  and  machinery, 
proceeded  to  carry  away  the  linting  machinery;  the 
defendants  forcibly  prevented  it.  A  scuffle  ensued, 
during  which  the  assault  took  place.  The  defendants' 
counsel  contended  that  the  damages  were  to  be  esti- 
mated on  the  supposition  that  the  plaintiff  had  no 
interest  in  the  goods ;  for,  even  if  the  parol  contract 
was  as  stated  by  the  plaintiff,  it  was  a  contract  for  the 
sale  of  goods  for  more  than  lOL,  and  there  was 
no  evidence  of  any  thing  to  bind  the  contract.  The 
learned  Judge  ruled  that  there  was  evidence  of  an 
acceptance  and  actual  receipt  He  left  the  question 
to  the  jury  whether  the  parol  contract  was  as  stated  by 
the  plaintiff,  and  whether  there  was  an  acceptance  by 
him  of  the  goods ;  telling  them  that,  if  so,  the  property 
in  the  linting  machinery  had  vested  in  the  plaintiff  before 
the  conversion.    Verdict  for  the  plaintiff,  damages  50/. 

Manisty,  in  last  Easter  Term,  obtained  a  rule  Nisi 
for  a  new  trial  on  the  ground  of  misdirection  in  this, 
that  there  was  no  evidence  of  an  acceptance. 

fFaisan,   Hugh  Hill  and   C.  MUward  now  shewed 


Waskfibld. 
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cause  (a).  There  was  evidence,  which  must  at  this  jg^g, 
stage  of  the  cause  be  taken  to  be  true,  of  a  parol  con-  j^^^q^ 
tract,  by  which  the  defendants  sold  the  maclunexy  in 
question  to  the  plaintiff  At  the  time  of  this  parol 
contract  the  goods  were  already  in  the  possession  of  the 
jdaintiff  as  tenant  to  the  defendants ;  and,  that  being 
so,  there  could  be  no  further  physical  delivery;  there 
might,  however,  be  a  change  in  the  nature  of  the 
holding  of  the  plaintiff;  and,  as  soon  as  that  change  took 
place,  and  he  ceased  to  hold  as  tenant,  and  came  to 
hold  as  vendee,  there  was  an  acceptance  and  receipt 
sufficient  to  bind  the  contract;  Edan  v.  Dudfidd  {b)y 
Marvm  v«  Walli8{c\  and  the  principle  recognized  in 
the  judgment  in  LUlywkUe  v.  Devereux  {d).  [Erie  3. 
There  are  authorities  that,  if  the  parties  were  reversed, 
the  defendants  might  adopt  the  act  of  the  plaintiff  as 
an  acceptance  binding  the  contract  against  him.  But 
is  there  any  case  in  which  the  bailee  taking  to  the  goods 
has  been  held  to  bind  the  bargun  in  his  owa  favour?] 
The  acceptance  and  receipt  which  bind  the  bargain  as 
against  either  bind  it  as  against  both:  there  may  be 
more  difficulty  in  proof;  but  here  the  question  is  whether 
there  was  evidence* 

Mamsty,  in  support  of  the  role.  It  is  to  be  taken, 
for  the  present,  that  the  plaintiff's  account  of  the  verbal 
contract  is  the  accurate  one,  and  that  the  defendants 
baigained  with  him  that,  on  paying  the  price,  he  might 
take  as  owner  the  goods  already  in  his  possession  as 

(a)  Before  Lord  Campbta  C.  J.,  Cokridgt,  Srh  and  Cnmptom  Ji. 
Tbe  argiiment  was  resomed  and  completed  before  the  lame  Jndgef  on 
TVtefdsy,  Jumt  10. 

(6)  1  Q.  B.  302.  (e)  Ante,  p.  726. 

(d)  16  Af.  4-  r.  285. 
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1856.  tenant,  but  not  until  payment.  And  it  may  be  conceded 
Taylor  ^'^*^*  ^°  ^^^^'^  where  a  bailor  sells  goods  to  a  bailee  by 
Wakrfibu>.  P*^^'>  ^'»  whilst  that  parol  bargain  is  unrevoked,  the 
bailee,  in  pursuance  of  it,  takes  to  the  goods  as  his  own, 
it  would  be  an  acceptance  not  only  binding  the  contract 
as  against  himself  but  also,  being  an  acceptance  by  the 
authority  given  by  the  vendor  in  the  parol  bargain,  it 
will  bind  the  vendor.  But  in  this  case  there  was  no 
pretence  that  the  plaintiff  had  any  authority  to  take  the 
goods  until  the  price  was  paid ;  nor  did  he  attempt  to 
take  to  them  till  after  he  had  tendered  the  price.  It 
was  then  too  late;  for  the  defendants,  by  refusing  the 
price,  had,  in  an  unequivocal  manner,  repudiated  the 
parol  contract  (which  was  then  still  not  binding),  and  so 
revoked  any  authority  to  accept  the  goods. 

Lord  Campbell  C.  J.  1  should  have  been  strongly 
inclined  to  say  that,  if  the  nature  of  the  plaintiff's  pos- 
session bad  been  chang^  by  him,  by  virtue  of  the 
authority  given  in  the  parol  contract,  it  would  have 
been  an  acceptance  binding  the  contract  as  against  the 
defendants.  But,  when  it  appears  that  the  parol  authority 
was  revoked  before  it  was  acted  upon,  it  is  clear  that 
cannot  be.  Now,  in  this  case,  it  was  an  uncontested 
fact  that  the  defendants  refused  to  accept  the  price,  and 
disaffirmed  the  contract,  whilst  It  was  yet  unbound  and 
the  authority  revocable.  That  being  so,  there  was  no 
evidence  of  any  acceptance :  and  the  rule  for  a  new  trial 
must  be  absolute. 

CoLBRmaE  J.  What  is  relied  on  here  as  binding  the 
contract  is  an  act  of  the  buyer,  who  was  already  in 
possession  of  the  goods,  changing  the  character  in  which 
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be  held  them.  But  till  that  act  was  done  there  was  no  1856. 
binding  contract,  and  it  was  in  the  power  of  either  to  ij^ylor 
be  off  the  bargain.  Now,  when  the  vexy  act  relied  on 
came  to  be  done,  the  vendors  refused  the  money,  and 
disaffirmed  the  contract 

Eble  J.  Whenever  goods  are  in  the  hands  of  a 
person  as  lessee  or  bailee,  with  a  parol  contract  for  the 
purchase  of  those  goods,  which  is  not  yet  binding,  if 
the  purchaser  takes  to  the  goods  as  such,  and  changes 
the  character  in  which  he  holds  them,  it  is  an  acceptance 
as  against  him,  and  it  is  clear  that  the  vendor  may,  if 
he  has  done  nothing  to  preclude  himself,  adopt  that 
acceptance  and  hold  the  contract  bound.  And  it  may 
be,  though  it  has  not  I  believe  been  yet  decided,  that 
such  an  act,  if  done  by  the  purchaser  in  furtherance  of 
the  contract  before  it  is  revoked,  would  bind  the  con- 
tract as  against  the  vendor  also.  I  am  inclined  to  think 
that  it  would  be  an  acceptance  by  the  vendor's  authority 
already  given  in  the  contract,  if  acted  upon  before  it  was 
revoked.  But,  if  before  that  parol  authority  is  acted 
upon  it  is  revoked,  and  the  vendor  declares  that  there 
is  no  binding  bargain,  the  subsequent  taking  to  the 
goods  by  the  buyer  is  unauthorized  and  tortious,  and 
cannot  be  an  acceptance,  which,  to  bind  the  baigain, 
must  at  all  events  be  with  the  assent  of  the  vendor. 
Here,  before  the  act  relied  on,  the  vendors  said  the 
bargain  was  not  binding. 

Crompton  J.  1  think  the  counsel  on  both  sides  state 
the  law  accurately.  When  goods  are  sold  by  parol,  and 
nothing  remains  to  be  done  before  the  delivery,  if  the 

VOL.  yi.  3d  e.  &  b. 
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1856.  goods  'are  already  in  the  hands  of  the  vendee,  he  may 
Taylor  ^^^^  *^  them  under  the  contract,  and  it  is  an  acceptance 
Wakkiield.  ^^^  receipt  by  the  authority  of  both  parties.  It  is  the 
only  way,  in  such  cases  as  Edan  v.  Dudfield  (a)  and 
Marvin  v.  fVallis  (J),  in  which  there  can  be  a  delivery. 
The  contract  is  binding  as  soon  as  the  bailee  changes  his 
character  and  holds  as  owner.  But  then  it  appears, 
on  the  facts  here,  that  by  the  contract  there  was  to  be 
no  delivery  till  the  price  was  paid ;  and  it  appears  that, 
when  the  price  was  tendered,  before  any  possession  as 
owner  was,  or  under  the  contract  could  be,  taken,  the 
vendors  refused  the  money,  and  declared  the  contract 
not  binding.  If  we  held  that  it  was  suflScient  to  tender 
the  money  and  take  possession  afterwards,  it  would  be 
in  effect  holding  that  the  contract  was  binding  before 
the  possession  was  taken;  for,  unless  it  was,  the  sub- 
sequent taking  of  possession  was  tortious;  and  it  is 
admitted  on  all  hands  that  a  tortious  taking  possession 
cannot  make  the  contract  binding. 

Rule  absolute. 

(a)  1  Q.  B.  303.  (6)  Ante,  p.  726. 
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John  Chadwick  and   others   against  The  City  irednMtdoy, 
of  Dublin  Steam  Packet  Company.  ""* 

A  CTION   for,    by  defendants'  servants,  negligently  A  Bailing: 

navigating  a  steam  ship  called  the  Boyal  fVilKam,  on  the  sur- 

and  running  down  the  plaintiffs'  schooner,  called  the  ^^ry  near  the 

Thoma,  CUfUm.  .Zir^rb. 

Plea:  Not  Guilty.     Issue  thereon.  vessel  did  not 

*'  put  faer  helm 

On   the  trial,  at  the   last  Liverpool  Sprine  Assizes,  to  port,  and 

*  a  collision 

before  Willea  J.,  it  appeared  that,  on  the  night  of  the  ensued.    In 

an  action  bj 

18th  October  1855,  the    plaintiffs'  schooner    came    in  the  owners  of 

collision  with  the  defendants'  steamer,  and  was  sunk,  against^the 

The  controversy  was,  whether  the  circumstances  were  gteamcr%vi  * 

such  as  to  make  the  defendants  liable   for   the   loss.  lfrf«  ^^-» 

given  01  neg- 

Evidence  was  called  on  both  sides,  by  which  the  facts  l«genc;  o°  **»« 

'     ^  part  of  the 

appeared  to  be  that,  on  the  night  in  question,  the  vessels  ^^^  of  the 

were  off  the  Welsh  coast,  six  or  seven  miles  from  the  was  contended 

shore.     It  was  a  moderately  dark  night;  the  wind  was  tifi  could  not 

about  north  west;  the  schooner  was  making  for  Anffksea  ThrMerdbant 

vrith  her  head  west  south  west,  and  the  steamer  was  ]85^^sect.296, 

making  for  Liverpool,  with  her  head  south  east  by  east  J^^uiJ^^^^ 

one  half  east     The  schooner  was  not  seen  by  those  on  P"*  ^«"  ^^}3 

''  to  port.     The 

board  the  steamer  till  the  vessels  were  near  each  other.  Judge  left  it 
As  soon  as  the  schooner  was  seen,  the  steamer  s  helm  saj  whether 

the  vessel  was 
close-hauled 
on  the  starboard  tack,  and  whether  she  would  have  lost  command  by  putting  her  helm  to 
port ;  intimating  his  own  opinion  as  to  the  facts  to  be  that  a  vessel  may  be  close*hauled, 
though  not  quite  so  near  the  wind  as  she  could  lie ;  and  that  a  vessel  going  about  was  not 
under  command.     The  verdict  was  for  the  plaintiff. 

Held,  on  a  rule  for  a  new  trial  on  the  ground  of  misdirection,  that  the  direction  was 
unexceptionable. 

-3  0  2 
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1866.       ^^  put  to  port;  the  schooner's  helm  was  not  put  to 
"chadwick    V^^^9  *"d  the  collision  took  place.    The  evidence  for  the 

City  of  plaintiffs  was  that  the  schooner  had  lights,  and  that,  if 
SteMn  Packet  ^^^^  ^^^  ^^°  *  proper  look  out  on  board  the  steamer, 
Conpanj.  the  Schooner  would  have  been  seen  in  time,  and  the  acci- 
dent avoided.  The  evidence  for  the  defendants  was  that 
there  was  a  proper  look  out,  and  that  the  schooner  could 
not  have  had  proper  lights,  or  she  would  have  been  seen 
earlier.  It  was  also  contended  that  the  schooner  ought, 
in  obedience  to  The  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104.),  sect  296,  to  have  put  her  helm 
to  port,  and  that,  not  having  done  so,  the  plaintifls 
were  barred  bj  sect.  298.  The  learned  Judge  summed 
up  at  considerable  length.  In  effect,  he  told  the 
jury  that  it  would  be  convenient  to  consider  the 
defence  arising  from  not  porting  of  the  helm  separately 
from  that  arising  from  the  alleged  want  of  the  lights. 
He  pointed  out  that,  the  schooner's  bead  being  about 
west  south  west,  and  the  wind  north  west,  she  must  have 
been  on  the  starboard  tack,  and  within  about  six  points 
of  the  wind,  and  commented  on  the  evidence  of  the 
witnesses,  bj  which  it  appeared  that  the  vessel  was 
almost,  if  not  quite,  as  near  the  wind  as  she  could  lie, 
and  consequently  that,  if  the  helm  were  ported,  she 
must  have  had  her  head  thrown  into  the  wind,  and  not 
have  been  kept  under  command,  until  she  went  about 
on  the  other  tack,  in  which  case,  considering  the  course 
of  the  steamer,  the  heads  of  the  two  vessels  must  have 
been  in  such  directions  as  to  render  it  impossible  for 
them  to  pass  each  other  on  the  port  side ;  and  he  ex- 
pressed his  opinion  to  be  that  the  direction  in  sect.  296, 
for  vessels  to  port  the  helm  so  as  to  pass  on  the  port 
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side  of  each  other,  did  not  apply  to  a  vessel  in  such  a       1956. 
position  that  the  effect  of  porting  her  helm  would  be  to     chadwick 
prevent  the  vessels  from  passing  on  the  port  side  of  each       ^^'  ^^ 
other.     He  also  expressed  his  opinion  to  be  that  the      Dow-in  ^ 
word  "  close-hauled,**  in  the  section,  was  not  used  in  the     Comply, 
sense  of  being  so  very  near  the  wind  that  it  would  be 
impossible  to  put  the  vessel  a  little  nearer;  but  in  a 
broad  sense;   and  that  a  vessel  might  be   in  such  a 
positioui  with  reference  to  the  wind,  as  to  be  called,  for 
all    practical   purposes,  ''on  the  starboard  tack   close- 
hauled,"  although  it  was  possible  that  the  helm  might 
be  put  a  little  more  to  port  without  sending  her  round 
upon  the  larboard  tack.     He  left  it  to  the  jury  to  say, 
on  the  evidence,  whether  the  vessel  was  close-hauled, 
and  whether,  if  the  helm  had  been  put  to  port,  command 
over  the  vessel  would  have  been  lost;  and  told  them 
that  in  his  opinion,  if  such  was  the  case,  the  schooner 
would  have  been  right  in  keeping  her  course,  supposing 
it  to  have  been  daylight  so  that  no  question  about  the 
lights  could  have  arisen.    He  then  left  the  disputed  fact, 
as  to  whether  there  was  negligence  or  not,  to  the  jury. 
No  complaint  was  made  as  to  the  manner  in  which  this 
latter  question  was  left  to  the  jury.     The  verdict  was 
for  the  plaintiffi. 

Edioard  James,  in  the  ensuing  term,  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection.  The 
following  grounds  were  stated  in  the  rule :  **  That  the 
Judge  was  wrong  in  taking  upon  himself  to  pronounce 
what  was  the  meaning  of  close-hauled,  and  in  not  leaving 
such  question  to  the  jury.  That  he  was  wrong  in 
telling  the  jury  that  the  schooner's  helm  need  not  have 
been  ported,  if  the  effect  of  such  porting  would  have 
been  to  bring  the  vessel  into  the  wind.     That  he  was 
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1856.        wrong  in   not  leaving  it  to  the  jury  whether,  if  the 

Chadwick     schooner  had  ported  her  helm,  she  could,  as  a  question 

^^^'  ^^       of  seamanship,  and  independently  of  his  construction 

Dublin       of  the  Statute,  have  been  kept  under  command,  and 
Steam  Packet  '  '^  ^ 

Company,      whether  a  ship  going  about  can  be  said  to  be  under 

command.     That  he  was  wrong  in  telling  the  jury  that, 

if  the  matter  had  occurred  during  the  daylight,  he 

could  not  doubt  that  the  schooner  would  have  been 

right  in  keeping  her  course." 

Huffk  Hill  and  C.  Milward  now  shewed  cause.  The 
Merchant  Shipping  Act,  1855  (17  &  18  Vict.  c.  104.), 
sect.  296,  is  as  follows :  **  Whenever  any  ship,  whether 
a  steam  or  sailing  ship,  proceeding  in  one  direction, 
meets  another  ship,  whether  a  steam  or  sailing  ship, 
proceeding  in  another  direction,  so  that  if  both  ships 
were  to  continue  their  respective  courses  they  would 
pass  so  near  as  to  involve  any  risk  of  a  collision,  the 
helms  of  both  ships  shall  be  put  to  port  so  as  to  pass  on 
the  port  side  of  each  other;  and  this  rule  shall  be 
obeyed  by  all  steam  ships  and  by  all  sailing  ships 
whether  on  the  port  or  starboard  tack,  and  whether 
close-hauled  or  not,  unless  the  circumstances  of  the 
case  are  such  as  to  render  a  departure  from  the  rule 
necessary  in  order  to  avoid  immediate  danger,  and 
subject  also  to  the  proviso  that  due  regard  shall  be  had 
to  the  dangers  of  navigation,  and,  as  regards  sailing 
ships  on  the  starboard  tack  close-hauled,  to  the  keeping 
such  ships  under  command."  The  main  question  at 
the  trial  did  not  arise  on  this  section :  but  there  was  a 
question  raised,  whether  the  directions  of  the  statute  had 
been  violated  by  the  schooner;  and  it  is  with  reference 
to  this  point  that  the  summing  up  is  complained  of. 
The  enactment  is  with  reference  to  ships  meeting  each 
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other,  which,  as  a  general  rule,  are  to  put  their  helms        IS66. 
to  port  "  so  as  to  pass  on  the  port  side  of  each  other ;"     chadwxck 
and,  as  the  effect  of  putting  the  helm  to  port  is  to  turn       ^,^'  ^^ 
the  head  of  the  vessel  to  starboard,  this  effect  will  gene-   g^^^  pj^^^ 
rally  be  produced.     But,  if  the  course  of  a  vessel  be      Company, 
such  that  the  wind  is  on  the  starboard,  and  that  she  is 
already  as  near  the  wind  as  she  can  be  whilst  under 
command,  or,  in  other  words,  if  she  be  close-hauled  on 
the  starboard  tack,  the  effect  of  putting  the  helm  to  port 
must  be  to  throw  her  head  into  the  wind ;  she  must  lie 
helpless  till  her  head  has  come  round  on  the  other  tack ; 
during  which  time  of  course  the  risk  of  collision  would, 
generally  speaking,  be   increased;  and,   after  she  got 
under  command  on  her  new  course  on  the  port  tack,  she 
would  not  generally  pass  the  other  vessel  at  all.    In  the 
present  case,  for  instance,  the  schooner,  not  being  able 
to  lie  nearer  than  within  six  points  of  the  wind,  and  the 
wind  being  north  west,  the  new  course,  when  she  came 
round  on  the  port  tack,  supposing  her  then  close-hauled, 
would  have  been  north  north  east,  so  that  instead  of 
passing  the  steamer  she  would  turn  her  stem  to  her ; 
and,  if  the  steamer  did  overtake  her  and  pass  her,  they 
could  not  pass  on  the  port  side  of  each  other,  but  neces- 
sarily must  pass  on  the  starboard  side  of  the  one  and 
the  port  side  of  the  other.     Accordingly,  the  enactment 
has  a  proviso  that  due  regard  shall  be  had,  ^'as  regards 
sailing  ships  on  the  starboard  tack  close-hauled,  to  the 
keeping  such  ships  under  command."    The  Judge  in 
effect  told  all  this  to  the  jury,  as  explaining  to  them  the 
enactment,  and  shewing  that  the  Legislature  did  not 
cast  upon  the  schooner  the  duty  of  porting  her  helm  if 
the  effect  of  doing  so  would  have  been  to  prevent  her 
from  being  under  command.     The  old  rules  of  the 
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1856.       Admiralty  applied  only  when  the  vessek  were  meeting 

Chaswick'  ^^^  other  with  their  heads  opposing  each  other ;   Tke 

^.7;^^       London  Packet  (Bria)(a);  and  the  new  statutable  rule 

Dublin      ig  the  same.     The  Judse  certainly  did  not  conceal  from 

8tMm  Packet  ®  ^ 

Company,     the  jury  his  opinion   that  the  vessel  in  this  case  was 

close-hauled  on  the  starboard  tack,  and  that  if  her  helm 

had  been  put  to  port  she  would  not  have  been  kept 

under  command ;  but  he  left  it  to  the  jury  as  a  question 

of  tact  whether  this  was  so  or  not. 

Edward  James  and  Qtcatiriy  in  support  of  the  rule. 
The  rule  in  the  enactment  is  intended  to  apply  when- 
ever the  vessels  are  likely,  if  they  continue  their 
courses,  to  come  into  collision.  It  is  in  that  sense  that 
the  word  ''meet"  is  used;  it  is  sufficient  that  they 
should  be  approaching  each  other;  The  James  (b).  The 
steamer  had  a  right  to  act  on  the  supposition  that  the 
schooner  would,  in  obedience  to  the  statute,  put  her 
helm  to  port  The  statutable  rules  should  be  literally 
followed;  Vodeniine  v.  Cleuffh(c).  The  Judge  took 
upon  himself  to  determine  that  the  vessel  was  close- 
hauled,  though  she  might  have*  been  brought  nearer 
the  wind ;  and  also  that  whilst  putting  about  she  would 
necessarily  be  out  of  command.  But  close-hauled  is 
''  the  arrangement  or  trim  of  a  ship's  sails  when  she 
endeavours  to  make  a  progress  in  the  nearest  direction 
possible  towards  that  point  of  the  compass  from  which 
the  wind  blows  ;**  Faloonei^s  Marine  Dictionary,  Such  a 
vessel  cannot  go  nearer  the  wind  without  putting  about 
She  may  in  doing  so  miss  stays,  and  so  command  may 
be  lost ;  that  is  one  of  the  dangers  of  navigation.    But 

(a)  2  IT.  Rob.  213.  (6)  12th /Vfrrtfoiy  1856.  27  Law  Timet,  1. 

(e)  8  Moon,  P.  C  C.  167. 
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if  she  goes  about  in  ordinary  circumstances  command  1866. 

is  not  lost;  and  the  Legislature  evidently  contemplated  chadwick 

that  a  vessel  close-hauled  on  the  starboard  tack  should,  ^.7;  ^^ 

in  ordinary  circumstances,  put  her  helm  to  port,  that  is,  g^^^n^Packet 

go  about.  Company. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  As  to  the  last  point  mentioned  in 
the  rule,  it  is  obvious  that  what  the  Judge  said  was  with 
the  view  of  separating  the  question  as  to  the  lights  from 
that  as  to  porting  the  helm.  If  the  schooner  was  in 
such  a  position  that  she  ought  to  have  put  her  helm  to 
port,  she  violated  sect.  296 ;  but  I  am  of  opinion  that 
she  did  not  in  fact  violate  that  enactment,  and  that 
there  was  no  misdirection  in  the  manner  in  which  the 
question  was  left  to  the  jury.  Sect  296  does  not  abso- 
lutely require  that  vessels  shall  always  put  their  helms 
to  port;  such  a  course  might  often  lead  to  the  ruin  of 
both  ships:  it  directs  that  they  shall  do  so;  but  the  duty 
is  qualified ;  and  the  direction  is  subject  *^  to  the  proviso 
that  due  regard  shall  be  had  to  the  dangers  of  navi* 
gation,  and,  as  regards  sailing  ships  on  the  starboard 
tack  close-hauled,  to  the  keeping  such  ships  under  com- 
mand." Now  I  do  not  find  that  the  Judge  in  this  case 
stated  to  the  jury  as  a  matter  of  law  that  this  vessel  was 
close-hauled;  he  left  them  at  liberty  to  find  that  she  was 
close-hauled,  though  she  might  not  be  quite  so  near  to 
the  wind  as  she  could  lie ;  and  I  think  the  jury  very 
justly  found  that  the  ship  was  close-hauled,  though  they 
might  think  that  she  could  be  put  a  quarter  of  a  point 
nearer  to  the  wind.  I  think  the  Judge  left  it  to  the 
jury  to  say,  whether  the  vessel  could  put  her  helm  to 
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1856        P^*^  ^^^  ^^  ^^P^  under  command.     He  made  observa- 

tions  on  the  evidence,  shewing  what  he  thought;  but  he 

Chad  WICK  • 

▼.  left  the  fact  to  the  jury ;  and  I  think  they  were  perfectly 

Dublin      justified  in  finding  the  verdict  which  they  did. 

Steam  Packet 
Company. 

Erle  J.  I  am  of  the  same  opinion.  I  take  it  that 
there  was  evidence  of  a  cause  of  action  against  the 
steamer,  unless  the  schooner  was  shewn  to  have  violated 
sect  296,  and  that  the  schooner  did  not  in  fact  put  her 
helm  to  port;  so  that  the  question  came  to  be,  whether 
she  was  within  the  exception,  to  the  general  direction  to 
port  the  helm,  that  a  ship  close-hauled  on  the  starboard 
tack  need  not  do  so  if,  by  doing  so,  she  will  not  be  kept 
under  command.  I  do  not  find  that  the  Judge  defined 
as  a  matter  of  law  either  the  word  '*  close-hauled"  or 
the  words  *^kept  under  command;**  but  he  used  them 
in  summing  up  like  other  words.  He  used  the  word 
close-hauled,  as  I  understand  it,  not  as  meaning  literally 
as  close  as  possible  to  the  wind,  but  in  the  sense  that  a 
vessel  may  be  more  or  less  close-hauled — ^may  be  close- 
hauled  though  a  little  off  the  wind.  Neither  did  he 
direct  the  jury  as  a  matter  of  law  that  a  vessel  in  the 
wind  8  eye  was  not  under  command.  If  I  understand 
the  argument  in  support  of  the  rule,  it  is,  that  no  vessel 
is  close-hauled  so  long  as  it  is  possible  to  go  nearer  to 
the  wind,  and  that  no  vessel  is  out  of  command,  though 
in  the  wind's  eye,  if  she  be  in  the  course  of  going 
about  I  do  not  think  the  Legislature  intended  to 
use  the  words  in  such  a  sense :  but  I  think  the  question 
does  not  arise  on  this  summing  up,  which  left  it  to  ths 
jury  to  say  whether  the  helm  could  be  put  to  port  with 
due  regard  to  keeping  the  schooner  under  command. 
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Crompton  J.     This  rule  has  been  granted,  not  on        is56. 
the  ground  that  the  verdict  was  against  evidence,  but     chadwick 
on  the  ground  of  misdirection ;  and  I  have  been  unable       ^/'  ^^ 
to  discover  any.     The  counsel  in  support  of  the  rule   s.g^*p][^jjgj 
have  argued  as  if  the  proviso  applied  only   to  the     Company, 
dangers  of  navigation,  and  to  the  risk  of  losing  com- 
mand of  the  vessel  when  that  would  be  one  of  them. 
But  I  think  that  is  not  so ;  due  regard  is  to  be  had  to 
the  dangers  of  navigation  at  all  times,  and  in  all  situa- 
tions, and,  when  the  vessel  is  sailing  close-hauled  on  the 
starboard  tack,  to  keeping  her  under  command.     The 
meaning  seems  clear  enough.     The  exception  from  the 
general  rule  is,  that  the  vessel  sailing  close-hauled  on  the 
starboard  tack  need  not  port  her  helm  if  by  so  doing 
she  would  go  about,  and  command  be  lost. 

(No  fourth  Judge  was  present.) 

Rule  dischaiged. 


Job  and  another  aqainst  Langton.  wwiwjd^qr, 

^  /me  nth. 

THIS  was  a  case  stated,  without  pleadings,  for  the  By  a  cue 
-,._  ,  -         i»r^f.»T     stated  between 

opinion  of  this  Court,  by  an  order  of  Co/OTa^^e  J.,  assured  and 

and  was  substantially  as  follows.  on  ship,  it 

On  the  16th  March  1855,  the  plaintiffs,  who  are  ship-  \l^^^  ^^ 

having  sailed 
from  Liverpool 
with  a  cargo  on  board,  ran  on  shore,  accidentally,  on  the  coast  of  Irdand.  In  order  to  get 
her  off  it  became  necessary  to  discbarge  the  whole  of  the  cargo,  which  was  accordingly 
taken  out  and  placed  in  store  at  Dublin,  The  ship  was  then  got  off  by  digging  a  channel 
for  her,  and  employing  a  steam  tug,  and  was  towed  to  Liverpool  to  be  repaired.  The  cargo 
was  shipped  in  another  vessel,  and  forwarded  to  iu  destination ;  but,  for  the  purposes  of  the 
caie»  was  to  be  considered  as  having  been  carried  on  by  the  original  ship  after  she  had  been 
repaired. 

field,  that  the  ezpences  incurred,  after  the  cargo  was  in  safety,  in  getting  off  the  ship  and 
towing  her  to  Liverpool  for  repair  were  not  chargeable  to  general  average,  bat  to  ship 
alone. 
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1856.  owners  in  Liverpool^  and  owners  of  the  barque  Snawdatif 
j^  effected  with  the  defendant,  who  is  an  underwriter  in 
Lanoton.  ^*^  P^^>  *  policy  of  insurance  upon  the  barque  Snow- 
dofiy  valued  at  65002.,  at  and  from  Liverpool  to  Saint 
John's,  Newfoundland.  The  defendant  underwrote  the 
policy  for  lOOi  A  copy  of  this  policy  accompanied  the 
case,  and  was  to  be  referred  to  as  part  of  it.  It  was  a 
policy  on  "  ship,  valued  at  6500/.,"  and  was  in  the  usual 
printed  form,  filled  up. 

The  vessel  sailed  fi*om  Liverpool^  with  a  general  cargo, 
on  20th MarchlS5S;  and,  in  consequence,  it  is  believed, 
of  the  compasses  not  having  been  properly  adjusted,  the 
same  night  ran  ashore  in  Malaki^^Bati^Sn  the  coast  of 
Ireland.  The  vessel,  at  low  water,  was  high  and  jiy ; 
and  it  became  necessary  to  discharge  the  whole  of  the 
cargo  and  the'ballastbefore  shejcguld  be  got  off.  After 
-tbccfigo  (with  the  exception  of  fifty  tons  of  coals,which 
were  leH  on  Soard  to  stiffen  the  vessel)  was  discharged, 
and  placed  in  store  at  Dublin^  the  vessel  was  got  off,  at 
,  considerable "co8t,~~wrth "the  aid  of  a  steam  Jug^ J?'?^^ 
(  cutting  a  channel  for  the  vessel.  The  fifty  tons  of  coals 
and  thel)allast  were  taken  out  of  the  vessel  into  lighters, 
before  she  was  'Soated  off,  and  immediately  ^lerwiutls 
were  reshipped.  The  vessel  was  then  towed  to  Uver- 
pool,  where  she  could_be  examined  and^^re^alred  betler 
^han  2XDtjd)lin.  The  steam  tug  did  no  work  at  the  ship 
until  after  the  cargo  was  landed,  and  the  coals  and 
ballast  taken  out  of  her.  Li  order  not  to  lose  the 
market  at  Saint  Johiie,  the  cargo  was  transhipped  at 
Dublin  on  board  another  vessel,  and  forwarded  to  its 
destination.  By  mutual  agreement  the  circumstance 
that  the  cargo  was  not  kept  for  the  Snowdon  was  not 
to  affect  the  question   in  this  case,  which  was  to  be 
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disposed  of  as  if  the  Snawdon,  after  being  repaired,  had       1856. 
carried  on  the  cargo.  J^ 

The  papers  have  been  before  several  average  adjostersy  lancton. 
to  make  an  apportionment  of  the  general  average 
expences;  but  they  do  not  agree  as  to  the  mode  of 
adjusting  the  loss.  Some  charge  the  expences  incurred 
(after  the  cargo  was  on  shore  and  in  safety)  in  floating 
the  ship,  and  towing  her  into  port,  to  general  average, 
as  expences  incurred  for  the  general  benefit  of  the  ship, 
cargo  and  freight;  while  others  charge  these  expences  as 
particular  average,  payable  by  the  ship  alone.  Amongst 
adjusters  a  common  practice  has  been  to  adopt  the  latter 
mode  of  stating  similar  losses;  but  some  cases  have 
occurred  in  which  those  adjusters,  who  adopt  that 
practice  as  a  general  rule,  have  considered  it  equitable 
that  such  expences  should  be  chaiged  as  general  average, 
and  where  they  have,  consequently,  deviated  from  their 
ordinary  rule.  The  plaintifls  originally  claimed  from 
the  defendant  the  sum  of  ISL  Os.  6d  The  defendant 
has  paid  to  the  plaintiffs  8L  11«.  6dL  of  the  claim,  which 
is  the  amount  due  on  the  principle  that  all  the  expences, 
both  before  and  after  the  cargo  was  out  of  the  ship, 
belong  to  general  average ;  and  he  disputes  his  liability 
to  the  balance  of  the  claim.  The  Court  is  to  be  at 
liberty  to  draw  any  inference  of  fact  which  a  jury  might 
have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  expences  incurred  in  getting  off  the  ship  and  taking 
her  to  Liverpool  for  repair,  after  the  entire  cargo  was 
discharged,  were  chargeable  to  general  average,  or  to 
particular  average  on  the  ship  alone.  If  they  are 
chargeable  to  particular  average,  the  plaintifis  are  to 
be  entitled   to  judgment  for  42.  ds. ;    if  they  are  not 
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1866.        8o  chai^eable,  judgment    is    to    be    entered    for    the 
"^         defendant. 
Lamgton.         ^^^  *^®^  ^*®   argued   on   a    preyious  day  in    this 
Term  (a). 

Mellishy  for  the  plaintiflB.  The  question  is  really 
between  the  underwriters  on  cargo,  who  are  bound  to 
contribute  to  general  average,  and  the  underwriters  on 
ship.  Here  the  stranding  of  the  ship  was  fortuitous; 
and  only  extraordinary  ezpences  voluntarily  incurred 
for  the  joint  preservation  of  the  ship  and  cargo  are 
general  average.  In  the  present  case  it  was  necessary, 
for  preservation  of  the  ship  and  cargo,  that  the  cargo 
should  be  taken  out;  the  ezpences  up  to  that  point, 
being  for  the  whole,  have'  been  chaiged  to  general 
average:  but  the  dispute  is  as  to  the  expences  in- 
curred, after  the  cargo  had  been  safely  warehoused  on 
shore,  in  getting  oflP  the  ship.  These  were  for  the 
preservation  of  the  ship  alone.  It  is  contended,  on  the 
other  side,  that  all  extraordinary  expences  incurred  for 
the  preservation  of  the  whole  maritime  adventure,  that 
is,  for  bringing  the  ship  and  goods  safely  to  their  destina- 
tion, are  general  average.  That  is  too  wide  a  proposition; 
according  to  it  the  repairs  of  the  ship  would  be  general 
average.  The  contract  between  the  shipowner  and  the 
owner  of  the  cargo,  and  the  contract  between  assured 
and  underwriter,  are  different.  The  shipowner  contracts 
to  carry  the  goods  to  their  destination,  and  incur  all 
expences  necessary  for  that  purpose ;  in  the  ordinary 
bills  of  lading  perils  of  the  sea  are  excepted;  and,  if  the 

{a)  Junt  3d.  Befora  Lord  CampbeQ  C.  J.,  CoUridgt  and  Erh  Ji. 
CromptoH  J.  heard  part  of  the  case,  hut  left  the  Coart  before  the  trrmina* 
tion  of  the  argument. 
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cost  of  repairs  of  the  ship  would  be  extravagant,   the        1856. 
shipowner   may  elect  to  treat   the   completion   of  his         J^ 
contract  as  rendered  impossible  by  the  perils  of  the  sea;      i.amoton. 
but,  if  he  does  not  so  elect,  he  cannot  charge  expences 
of  repairs  against  the  owner  of  the  cargo.      If    the 
cargo  is  damaged,  the  master  takes  ordinary  steps  to 
preserve  it,  as  part  of  the  shipowner's  contract :  if  they 
are  extraordinary  he  takes  them  as  agent  for  the  owner 
of  the  cargo,  and  they  are  charged  to  cargo  only.     It  is 
only  when  they  are  for  the  joint  benefit  that  they  can 
be  charged  to  both.     Then,  the  ordinary  policy  contains 
a  clause  authorizing  the  assured  to  sue  and  labour  for 
the  preservation  of  the  subject  matter  of  insurance,  as 
agent  of   the   underwriter;    but  the  clause  does  not 
authorize  him  to  sue  and  -labour  for  the   preservation 
of  the  cargo  at  the  cost  of  the  underwriter  on  ship. 
Nothing  can  be  charged  to  both  that   is  not  done  for 
both.     Any  other  arrangement  would  lead  to  unjust 
results  in  many  cases.    The  owner  of  the  cargo,  as  here, 
often  derives  little  or  no  benefit  from  the  expences,  which 
may  be  of  service  to  the  ship  but  not  have  preserved  the 
cargo.     Where  the  expences  are  incurred  for  the  joint 
preservation  of  the  ship  and  cargo,  the  principal  of  divi- 
sion, according  to  the  proportional  value,  is  applicable ; 
but  it  is  applicable  in  that  case  only.     The  rule  is  laid 
down  by  Lawrence  J.,  in  Birhley  v.  Presgrave  {a)i  "All 
loss  which  arises  in  consequence  of  extraordinary  sacrifices 
made  or  expences  incurred  for  the  preservation  of  the 
ship  and  cargo  come  within  general  average."    In  Abbott 
On  Shipping,  by  Shecy  8th  ed«,  p.  490.,  part  4.,  ch.  10.,  s.  4., 
speaking  of  damage  arising  from  stranding,  it  is  said : 
"  if  the  stranding  be  the  result  of  the  ordinary  perils  of 

(a)  1  EoMt,  220.  228. 
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1866.  the  sea,  without  any  sacrifice  on  the  part  of  the  master, 
J^  the  expences  incurred  must  fall  upon  the  ship  alone. 
Langton.  ^^^^^  (P«  215.)  illustrates  this  distinction  by  a  case 
which  happened  within  his  experience.  A  vessel,  on 
her  voyage  from  London  to  Hamburgh^  was  driven,  by  a 
high  tide,  on  a  piece  of  ground  called  the  Grassbrock, 
very  near  the  latter  port.  The  cargo  was  unladen,  not 
with  a  view  to  set  the  vessel  afloat,  but  for  delivery  to 
the  consignees;  and  the  ship  was  dug  out.  The  vessel, 
in  this  case,  could  not  be  called  on  to  contribute  to  the 
unloading,  although  she  was  accidentally  benefitted  by 
it ;  and  there  was  no  ground  for  contribution,  by  the 
owners  of  the  cargo,  to  the  ezpence  of  di^ng  her  out, 
because  that  was  done  for  her  own  benefit,  it  being  of 
no  consequence  to  the  consignees  whether  she  were 
floated  or  not  In  this  case  it  will  be  observed  that  the 
damage  was  the  result  of  no  voluntary  sacrifice;  the 
expences  were  incurred  for  no  common  object ;  it  was 
not  therefore  in  its  nature  general  average.  The  rule 
would  therefore  seem  to  be,  that  if  the  stranding  be 
voluntary,  to  save  the  ship  and  cargo,  the  damage  done 
to  the  ship  becomes  a  general  average;  but  if  involuntary, 
and  the  cargo  be  saved,  in  whole  or  in  part,  no  general 
average  is  due."  [Blackburn.  That  passage  is  the  editor's. 
In  the  last  edition  published  in  Lord  TerUerden^a  life 
(5th  ed.),  the  opposite  doctrine  is  laid  down.]  It  is,  at 
least,  in  conformity  with  Power  v.  Whitmore  (a),  where 
Lord  EUenborough  sbljs^  **  that  general  average  must  lay  its 
foundation  in  a  sacrifice  of  part  for  the  sake  of  the  rest  ;** 
overruling  Plummerv.  Wildman  (&).  In  Jackson^.  Char- 
nock  (e)  the  same  principle  appears.     In  Amould  On 

(a)  A  M.^  S.  141.  149.  (h)  3  AT.  $-  5.  482. 

(c)  8  r.  R.  609. 
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Insurance^  vol.  IL,  p.  903,  it  is  said  that,  even  supposing        1856. 

the  expenditure  to  have  been  of  an  extraordinary  nature,         jl^^ 

it  must  have  been  also  incurred  for  the  joint  benefit  of    lanoton. 

both  ship  and  cargo,  in  order  to  be  chargeable  to  general 

average.      If  it  were  enough  that  it  was  so   incurred 

indirectly,  then  the  mere  repairs  of  the  ship  would  be 

so  chargeable,  which  they  are  clearly  not.    [Lord  Camp^ 

hell  C.  J.     It  may  be  argued  that  extraordinary  repairs 

might  be  so  chargeable,  though  not  ordinary  repairs]. 

No  mere  repairs  are  so  chargeable ;  Halktt  v.  Wigram  (a). 

The  particular  case  of  expence  incurred  in  consequence 

of  accidental  stranding  is  noticed  by  Amould,  vol.  II., 

pp.  915,  916 ;  and  it  is  there  laid  down  that  both  ship 

and  cargo  must  be  in  peril  to  make  the  expence  incurred 

in  getting  her  off  chargeable  to  general  average.     Here 

the  repairs  were  after  the  ship  had  been  got  off;  but  no 

distinction   can  be  made,  as  to  the   present  question, 

between  the  expence  of  getting  her  off  for  the  purpose 

of  repairing  her,  and  the  expence  of  the  actual  repairs. 

Blackburn,  contr^  Where  the  master  cannot  other- 
wise procure  funds  he  may  sell  part  of  the  cargo,  and  so 
obtain  a  forced  loan  from  the  owner  of  the  cai^ga  The 
loss  thus  occasioned  is  too  remote  a  consequence  of  a 
peril  of  the  sea  to  be  chargeable  to  the  underwriters  at 
all;  Sarquy  v.  Hab8on{b);  Eosetto  v.  Gumey{c)\  and  it 
is  almost  self-evident  that  it  cannot  be  general  average, 
which  is  all  that  Halktt  v.  Wigram{a)  decides.  In 
inquiring  what  is  general  average,  the  terms  of  the 
policy  of  insurance  give  no  assistance.  The  under'^ 
writer  engages  to  indemnify  for  general  average ;  but 

(a)  9  Com,  B.  580.  (fr)  2  B.^Cl. 

(«)   11  Com,  B,  176. 

VOL.   VL  3   E  B.   &  B. 
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1856.        general  average  depends  on  the  general  maritime  law, 
"J^         wholly  irrespective  of  insurance.     [Lord  Campbell  C.  J. 
Lanoton.     Certainly.     It  was  founded  on  the  Rhodian  law  before 
insurance   was  known.]     Neither  does  it  depend  on 
whether  there  is  a  bill  of  lading  or  a  charterparty,  or 
noty  but  upon  the  general  nature  of  a  maritime  adven- 
ture.    The  primary  object  is  the  arrival  of  the  ship  with 
her  cargo  at   her  destination.     Ordinary  acts  done  to 
bring  this  about  are  done  by  the  shipowner,  as  part  of 
bis  duty ;  Duncan  v.  Benson  (a) :  but  extraordinary  acts 
done  for  this  object  give  rise  to  general  average.     If  the 
adventure  be  abandoned  as  in  the  case  in  Beneche^  cited 
in  Shee's  Abbott  (8th  ed.  p.  490),   and  in  2  Amould, 
916,  the  ezpences  incurred  after  the  abandonment  must 
be  incurred  for  the  articles  separately,  and  cannot  be 
brought  into  general  average.     It  is  then  as  in  the  case 
of  wreck,  when,  as  is  said   in  E'meriffon,  Traiie  Des 
Assurances,  chapitre  12.  Sect.  41.  §.  1.  (1st  volume  of  the 
edition  by  Boulay^Paty,  p.  598),  as  in  case  of  fire  on 
land  it  is :  Sauve  qui  peut,     Chi  salva,  salva  ;  chi  perde^ 
perde.      But  in  this  case   it  is,  by  agreement  of  the 
parties,  to  be  taken  that  the  adventure  was  not  aban* 
doned ;  and  their  rights  are  to  be  the  same  as  if  the 
Snowdon  had,  in  consequence  of  this  ezpence,  carried  on 
the  goods  to  their  destination.     Neither  is  there  any 
claim  made  for  the  damage  occasioned  by  the  accidental 
stranding;  such   unintentional   damage  clearly  is  not 
general  average.     But,  though  the  stranding  was  fortui- 
tous, the  expence   of  getting   the  vessel  off  shore   is 
general    average.      In   the  passage  cited  from   Sheets 
Abbott  (8th  ed.  490)  the  editor  says  the  contrary :  and, 

(a)  1  Sgeh.  537. 


XDL  VICTORIA.  787 

from  the  inconvenient  way  in  which  that  work  is  printed,       1856. 
it  has  been  cited^  on  the  other  side,  as  said  by  Lord         j^^ 
Tenterden.     But  in  the  last  edition  published  in  Lord     L^^oioy. 
Tenterdens  lifetime  (Abbott  an  Shippiiiff,5th  ed.  349)  it  is 
said,  ^^  the  damage  voluntarily  done  to  a  ship  by  cutting 
its  deck  or  sides  in  order  to  facilitate  a  necessary  jetti* 
son,  or  by  running  it  on  a  rock,  shallow,  or  strand,  to 
avoid  the  danger  of  a  storm,  or  of  an  enemy,  and  the 
expence  of  recovering  the  ship  from  this  latter  situation," 
are  to  be  made  good  by  contribution.     He  does  not 
mean  to  confine  this  to  cases  in  which  the  situation  has 
been  voluntarily  produced;  for,  in  the  example  which 
he  gives  at  p.  359,  he  charges  to  general  average  **  the 
expence  of  bringing  the  ship  off  the  sands,"  though  the 
stranding  there  was  accidental     The  argument  on  the 
other  side  assumes  that  in  order  to  constitute  general 
average  the  whole  must  be  saved  from  physical  destruc* 
tion ;  but  it  is  enough  if  it  be  a  voluntary  extraordinary 
sacrifice  to  save  the  adventure.     Thus,  the  unloading  of 
the  cargo  after  the  ship  is  safe  in  a  port  of  distress  is 
general  average,  if  necessary  for  repairs,  though  those 
repairs  themselves  are  not  general  average;  Hall  v. 
Janson  (a).    The  reason  there  assigned  by  I^rd  Camp' 
bell  C.  J.  is  that  ''they  are  deliberately  done  for  the 
joint  benefit  of  those  who  are  interested  in  the  ship,  the 
cargo   and   the    freight."     In  Emerigon^    Traite  De$ 
J««tirance«,  chapitre  12.  Sect  41.  §.  2.  (edition  by  Boulay- 
Paty,  vol.  1.  p.  600.),  it  is  laid  down  that  stranding  is 
particular  average,  unless  intentional  to  save  the  ship, 
and  producing  safety.    Etnirigon  then  goes  on :  ''  S*il 
advient  que  le  navire  touche,  le  maitre  pourra  faire 

(a)  AB.^  B.  500. 

3  E  2 
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1856.        decharger  partie  de  sa  cargaison  dans  d'autres  vaisseaux, 

~ et  seront  les  dits  frais  compt6s  pour  avarie  groese  sur  le 

V.  navire  et  la  marchandise ;  Ordonnance  de  Wisbuy^  art. 

Langton.      »^       t        r    .  ^    ^ 

55.     Lcs  frais  pour  remettre  a  not  un  vaisseau  sent 

avaries  grosses  ou  communes.     Art.  6,  titre  det  avaries* 
Ihiq.  Valin.    Vid.  Cleirac,  p.  18,  no.  4."     This  last  cita- 
tion from  the  Ordonnance  of  the  Marine  is  not  confined 
to  cases  of  voluntary  stranding,  any  more   than  that 
from  the  Ordonnance  of  fVisbuy.    The  passage  already 
cited  in  Abbott  on  Shipping  (5th  ed.  349)  is  nearly  a 
translation    firom    this    passage    in   E'mirigon.     [Lord 
Campbell  C.  J.     But,  if  the  expenses  of  getting  off  the 
ship  after  the  caigo  is  out  are  general  ayerage,  why  not 
the  repairs  themselves?]     The  repairs  are  within  the 
owner's  obligation    to  keep  his  ship    seaworthy;   but 
expenses  preliminary   to    the  repairs  are   not.     It   is 
difficult  to  determine  where  these  preliminary  expenses 
end :  but  the  expense  here  is  part  of  the  same  operation 
as  the  unloading  the  cargo ;  for  the  repairs  could  not  be 
commenced  until  the  whole  had  been   accomplished. 
The  argument  on  the  other  side,  if  logically  followed 
out  to  its  result,  would  prove  that  the  taking  out  the 
first  lighter  load  of  the  goods  was  general  average,  but 
the  taking  out  of  the  second,  when  the  first  was  safe, 
was  not.     But  the  whole  is  one   transaction.     What 
difference  does  it  make  that  the  ship  and  goods  were 
not  got  off  simultaneously,  when  the  result  of  the  whole 
operation  was  that  the  whole  adventure  was  completed 
and  saved?      Power  v.    fVkitmore(a)  is  not  in  point: 
the  items  of  the  claim  are  given  in  the  report  at  p.  145.; 
the   damage   was  not    extraordinary ;    it   was  merely 
attendant  upon  the  ordinary  adventure.     In  Birkley  v. 

(u)  A  M.^  S,  MI. 
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Pretgrave  {a)  Lawrence  J.  sajs,  '<  all  loss  which  arises  in  1856. 
consequence  of  extraordinary  sacrifices  made  or  expenses  '^ 
incurred  for  the  joint  preservation  of  the  ship  and  cargo  l^jiotom. 
come  within  general  average.''  There  may,  no  doubt, 
be  some  difficulty  in  deciding  where  ordinary  expences 
end  and  extraordinary  expences  begin.  [Lord  Camp* 
bell  C.  J.  If  the  ship  were  unnecessarily  and  impru- 
dently repaired,  the  expence  would  not  be  chargeable  to 
general  average.]  Certainly  not.  Nothing  is  charge- 
able unless  voluntarily  incurred.  [Lord  Campbell  C.  J. 
The  master  would  not  be  bound  to  repair  at  all,  if  the 
expence  of  repair  exceeded  the  value  of  the  ship.]  He 
would  not;  but  he  would  not  be  acting  beyond  the 
scope  of  his  authority  from  his  owner  in  doing  such 
repairs ;  Benson  v.  Chapman  (b).  Here,  at  all  events, 
what  was  done  previously  to  the  ship  returning  to  Liver- 
pool to  be  repaired  was  done  for  the  preservation  of  the 
whole  adventure,  and  is  a  proper  subject  of  general 
contribution.  Even  the  expence  of  warehousing  the 
cargo  wonld,  abroad,  be  allowed  as  general  average, 
though  the  English  practice  is  diflbrent. 

MelKehy  in  reply.  The  hypothetical  case  put  in 
Abbott  on  Shipping  (5th  ed.  359),  Sheets  Abbott  (8th  ed. 
505),  is  not  in  point.  The  cargo  there  is  supposed  to  be 
still  on  board  when  the  ship  is  got  off  the  sands;  and,  to 
adopt  the  only  real  test,  as  adopted  in  Birkkgv.  Pre$' 
grave  (a)f  both  ship  and  cargo  are  supposed  to  be  in  peril, 
and  saved  by  being  taken  off.  In  the  passages  quoted  from 
Emerigon  no  mention  is  made  as  to  whether  or  not  the 

(a)  1  Eaa,  220.  228.  {h)  8  Com.  B.  950.  963,  S.  C.  2  H.  L, 

Co,  696,  in  Dom.  Proc,  affirming  the  judgment  of  Exch.  Cb.  in  Chap' 
man  y.  Bttuom,  5  Com.  B.  330,  which  oYerruled  th«  judgment  of  C.  B.  ifi 
Btiuon  T.  Chapman,  6  M.  ^  G.  792. 
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1856.  cargo  was  in  peril  as  well  as  the  ship;  but  it  is  more 
J^  probable  that  Emirigon  was  speaking  of  a  case  where 
Lanoton.  ^^  ^®^  '^^  peril.  Here  the  peril  and  the  expence 
attached  to  the  ship  alone;  and  the  expence  is  therefore 
chargeable  on  the  ship  alone.  Wages  of  the  crew,  dar- 
ing the  repairing  a  ship  damaged  by  stress  of  weather, 
are  chargeable  to  the  owner ;  De  Vaux  v.  Salvador  (a). 
JVorms  V.  Storetf  (5)  decides  that,  if  a  vessel  be  damaged 
bj  perils  of  the  sea  so  as  to  become  anseaworthy,  the 
owner,  if  he  does  not  elect  to  abandon  the  voyage,  must 
repair  her.  The  expence  incurred  solely  for  the  purpose 
of  doing  so  ought  to  be  chargeable  to  the  ship. 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

Upon  the  question  submitted  to  the  Court  in  this 
case,  we  are  of  opinion  that  the  expences  incurred  in 
getting  off  the  ship  and  taking  her  to  Liverpool  for 
repair,  after  the  entire  cargo  was  discharged  and  in 
safety,  are  not  chargeable  to  general  average,  but  are 
chargeable  to  particular  average  on  the  ship  alone. 

There  is  no  decision  on  the  specific  point;  and  there  is 
no  mercantile  usage  stated  to  guide  us.  We  must,  there* 
fore,  resort  to  the  general  principles  on  which  this  head 
of  insurance  law  rests.  We  begin  with  the  definition  of 
general  average  by  Lawrence  J.  in  Birkley  v.  Presgrave  (c)^ 
''All  loss  which  arises  In  consequence  of  extraordinary 
sacrifices  made  or  extraordinary  expences  incurred  for 
the  preservation  of  the  ship  and  cargo,"  meaning  **  for 


(a)  AA.^E,  420.  (6)  U  Exeh.  427. 

(c)  1  Ea»t,  228. 


▼. 

Lancton. 
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the  joint  benefit  of  ship  and  caigo."  Here  it  cannot  i856. 
be  said  that  there  was  any  sacrifice,  as  in  case  of  jettison  J^ 
of  part  of  the  cargo,  or  voluntarily  cutting  away  masts 
or  sails  of  the  ship.  The  stranding  was  fortuitous, 
arising  directly  from  perils  of  the  sea.  The  ezpences, 
to  constitute  general  average,  must  therefore  be  brought 
within  the  second  category,  "  extraordinary  expences 
incurred  for  the  joint  benefit  of  ship  and  caiiga"  They 
were  extraordinaiy  expences  not  to  be  ascribed  to  wear 
and  tear,  and  therefore  to  be  borne  by  the  underwriter: 
but  are  they  to  be  considered  as  incurred  for  the  joint 
benefit  of  ship  and  cargo,  so  that  a  portion  of  them 
ought  to  be  borne  by  the  owner  of  the  cargo,  or  the 
underwriter  of  the  cargo  ?  Although  the  stranding  was 
fortuitous,  all  expences  incurred  from  the  misadventure 
till  all  the  cai^o  had  been  discharged  confessedly 
constituted  general  average.  But  how  can  it  be  said 
that  the  subsequent  expences  in  getting  off  the  ship 
and  taking  her  to  Liverpool  for  repair  were  of  the 
same  character?  The  employment  of  the  steam  tug, 
and  the  cutting  of  the  channel  by  which  the  ship  was 
rescued,  cannot,  as  was  contended  for,  be  part  of  the 
same  operation  as  the  unloading  of  the  cargo ;  for  the 
case  expressly  finds  that  ^'  the  steam  tug  did  no  wcA 
at  the  ship  until  after  the  cargo  was  landed,  and  the 
coals  and  ballast  taken  out  of  her." 

We  therefore  do  not  see  how  these  expences  are  to  be 
distinguished  firom  the  expences  of  repairing  the  ship 
when  she  had  been  brought  to  Liverpool,  which,  it  is 
admitted,  must  fall  exclusively  on  the  owner  of  the  ship 
or  the  underwriter  on  the  ship,  as  particular  average. 
If  the  owner  of  the  ship  was  to  earn  the  stipulated 


V. 

Langton« 


792  TRINITY  TERM. 

1856.  freight  by  carrying  the  cargo  to  Newfoundland^  it  was 
J^  his  duty  to  repair  her  and  to  carry  her  to  a  place  where 
she  might  be  repaired.  Mr.  BlachbvnCs  position,  that, 
the  end  in  view  of  every  maritime  adventure  being 
the  arrival  of  the  ship  with  her  cargo  at  her  destination, 
extraordinary  acts  done  to  effectuate  this  give  rise  to 
general  average,  would  justify  him  in  contending  that 
these  expences  do  not  constitute  particular  average : 
but,  unfortunately  for  him,  the  expences  incurred  in 
repairing  the  ship  at  Liverpool^  according  to  this 
reasoning,  would  equally  be  general  average;  for  the 
repairing  of  the  ship  was  an  extraordinary  act  which 
was  necessary  for  the  arrival  of  the  ship  with  her  cargo 
at  Newfoundland^  and  was  as  much  for  the  joint  benefit 
of  ship  and  cargo  as  bringing  her  to  Liverpool  from 
Malahide  Bay, 

Under  the  circumstances  stated,  after  the  cargo  had 
been  safely  discharged  and  warehoused,  it  does  not  even 
appear  that  it  was  for  the  advantage  of  the  owner  of  the 
cargo  that  The  Snowdon  should  be  got  off  the  strand 
and  repaired.  Of  course  we  do  not,  contrary  to  the 
intention  of  the  parties,  attach  any  importance  to  the 
fact  that  the  caigo  was  forwarded  in  another  vessel; 
and  we  shall  give  our  decision  as  if  The  Snowdon,  after 
being  repaired,  had  carried  the  cargo  to  its  ultimate 
destination.  But,  in  the  absence  of  any  statement  to 
the  contrary,  we  might  infer  (as  the  fact  turned  out  to 
be)  that  there  would  be  no  diflBculty  in  forwarding  the 
cargo  by  another  vessel  We  do  not  say  that  there  may 
not  be  a  case  where,  after  a  fortuitous  stranding  of  the 
ship  and  the  cargo  has  been  unloaded,  expence  volun« 
tarily  incurred  by  the  owner  of  the  ship  to  get  her  off. 
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and  to  enable  her  to  complete  the  ▼oyage^  whereby  the        1856. 
cargo,  which  otherwise  must  have  perished^  is  carried  to         job 
its  destination^  may  be  general  average;  as  the  stranding      Lanoton. 
of  a  ship  with  a  perishable  cargo  on  a  desert  island  in  a 
distant  region  of  the  globe.     But,  in  the  present  case, 
the  owner  of  the  ship,  after  the  cargo  was  discharged, 
appears    to    ns  to  have  done  nothing  except  in   the 
dischaige  of  his  ordinary  duty  as  owner,  and  for  the 
exclusive  benefit  of  the  ship.     Notwithstanding  some 
expressions  of  Lord  Ellenborovgh  in  Hummer  v.  Wild" 
man  (a),  we  consider  it  quite  settled  that,  by  the  law  of 
this  country,  the  ex{)ences  of  repairing  the  ship,  or,  after 
the  cargo  is  safe,  of  bringing  her  to  a  place  to  be  repaired, 
cannot,  under  such  circumstances,  be  made  the  subject 
of  general  average. 

We  have  examined  all  the  authorities  cited  in  the 
argument :  but,  not  considering  that  there  would  be 
any  use  in  now  further  commenting  upon  them,  we 
give  judgment  against  the  defendant,  as  underwriter 
on  the  ship,  in  respect  of  the  sum  due  for  the  expences 
in  question  as  particular  average. 

Judgment  accordingly. 

(a)  ZM.^  S.  482.  486. 
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1856. 

MEMORANDUM. 

In  this  Term : 

WUUam  Ballantine,  of  Tfie  Inner  Tempk,  Eoquir^ 
Barrister  at  Law,  was  called  to  the  degree  of  the 
coif:  when  he  gave  rings  with  the  motto  Jaeia  est 
alecL 

And  John  Humffreys  Pcarry^  of  The  Middle  Temple^ 
Esquire,  Barrister  at  Law,  was  called  to  the  degree  of 
the  coif:  when  he  gave  rings  with  the  motto  Spe 
etjide. 
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CASES  ^^- 

ARGUED   AND    DETERMINED 


TRINITY    VACATION, 

XIX.  &  XX.  TIOTOEIA  (a). 


The  Judges  of  the  Court  of  Queen's  Bench  who  sat 
in  Banc  in  this  Vacation  were : 
Coleridge  J.  I  Erle  J. 

WlQHTMAN  J.  I  CrOMPTON  J. 


Fazaeejeily  cLgainst  M'Eniqht  and  Abbinett.    ^^wdajr, 

^  /mm  20th. 

"piRST  count,  on  bill  of  exchange  for  337t  1*.  lOrf.,  '^^.^J|?^J^ 

drawn  by  plaintiff  on,  and  accepted  by,  defendants,  acceptor  of  a 
Second  count,  for  money  paid.    Third  count,  for  interest  change  for 

17         1  ...   J  337/., defend. 

Fourth  count,  on  accounts  stated.  ant  pleaded  a 

release  by 
deed.   Plaintiff 
replied :  1.  Non  est  factum ;  2.  That  a  blank  was  left  in  the  deed  for  plaintiff's  debt,  which, 
after  execution  of  the  deed  by  plaintiff,  was  filled  up  erroneously,  without  plaintiff's  authority. 

The  evidence  was  that,  after  the  acceptance,  plaintiff  became  indebted  to  defendant  m 
142/.  for  goods  sold.  That  afterwards  plaintiff  signed  the  deed,  which  recited  that  defendant 
was  indebted  to  certain  persons  parties  thereto,  in  the  sums  set  opposite  to  their  names  in 
the  schedule ;  and,  in  consideration  of  a  guarantee  of  lOa.  in  the  pound  by  a  third  party, 
the  creditors  parties  thereto  released  the  debts  then  owing  to  them.  Plaintiff  executed  the 
deed  ;  but  a  blank  was  lel^  opposite  to  bis  name,  which  afterwards,  without  his  authority, 
was  filled  up  with  the  sum  of  337/.  The  jury  found  that  the  debt  which  the  parties  meant 
to  be  released  was  the  balance  after  deductltag  the  142/.  from  the  337t 

Held  that,  on  these  facts,  plaintiff  was  entitled  to  a  yerdiot  on  th0  issues  on  both 
replications. 

(a)  The  Court  of  Queen's  'Bench  sat  in  banc  on  J%nu  20th  and  21st, 
and,  for  the  purpose  only  of  delivering  judgments,  on  3d  /ufy. 
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1856.  Plea.    1.  Denial  of  acceptance.     Issue  thereon. 

Fazakerlky       2*  Release  of  the  causes  of  action  in  the  declaration 
M*Kniort.    ro^J^tioned  by  deed  of  14th  February  1855,  executed 
by  plaintiff. 

Replications  to  plea  2.  1.  That  the  deed  is  not  the 
deed  of  plaintiff.  2.  That  in  the  deed  a  blank  was  left 
for  the  amount  of  plaintiff's  debt,  which,  after  the  exe- 
cution of  the  deed,  was  filled  up  with  erroneous 
particulars,  without  the  knowledge  of  plaintiff,  and 
which  particulars  have  never  been  ratified  by  plaintiff. 
Issue  on  both  replications. 

The  plaintiff,  in  his  particulars  of  demand,  claimed 
20321  4«.  *Jd.  on  a  balance  of  account. 

On  the  trial,  before  Martin  B.,  at  the  Liverpool  Spring 
Assizes  1856,  it  appeared  that  the  defendants  accepted 
the  bill  in  question,  which  was  drawn  on  1 2th  October 
1854,  payable  six  months  after  date.  That  afterwards 
plaintiff  purchased  from  defendants  timber  to  the  amount 
of  1427.  9*.  7rf.  (for  which  he  gave  credit  in  his  par- 
ticulars). Afterwards,  on  31st  January  1855,  a  meeting 
of  defendants'  creditors  was  held,  to  which  plaintiff  was 
summoned ;  he  was  unable  to  attend  in  person,  but  sent 
a  clerk  with  orders  to  assent  to  what  the  others  agreed 
to.  At  this  meeting,  it  was  agreed  that  all  the  effects  of 
defendants  should  be  made  over  to  the  father  of  the 
defendant  Abbinett,  who  was  himself  a  creditor,  and  that 
he  should  secure  to  the  creditomlO^.  in  the  pound.  The 
deed  of  composition  was  afterwards  drawn  up,  which 
recited  that  defendants  were  indebted  to  the  several 
persons  parties  thereto  in  the  sums  set  opposite  to  their 
respective  names  in  the  schedule ;  by  it  the  stock  in  trade 
and  effects  were  assigned  to  trustees ;  and  the  father  of 
the  defendant  Abbineti  covenanted  to  pay  to  the  other 
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creditors^  parties  thereto,  ]0#.  in  the  pound;'  and  the        i856. 
creditors,  parties   thereto,  covenanted  with  defendants   p^z^mLEY 
not  to  commence  any  action  or  suit  &c.,  against  defend-    ji.^JJi'jq^ 
ants,  for  or  by  reason  of  any  debt  or  debts  then  owing 
by  defendants  to  them  or  either  of  them,  and  that,  in 
case  such  action,  &c.,  should  be  commenced,  the  de- 
fendants might  plead  those  presents  as  a  general  release 
in  bar.     This  deed  was,  on  7th  February^  brought  to  the 
plaintiff  for  execution  by  him,  by  an  accountant,  named 
Chalmers^  who  had  been  employed  in  the  transaction* 
The  plaintiff  executed  the  deed ;   but  no  amount  was 
placed  in  the  schedule  opposite  to  his  name.    After- 
wards Chalmers  inserted  the  sum  of  337il  1#.  10c?.  in  the 
schedule,  without  the  knowledge  or  authority  of  plaintiff. 
Chalmers,  who  was  examined  at  the  trial,  deposed  that 
he    took    this    sum  from    defendants*   books,   without 
debiting  plaintiff  with   the  timber;  but  he  added  that 
he   ought   to   have   so  debited  plaintiff;    and  that  he, 
Chalmers,  acted  on  behalf  of  the  principal  creditors  and 
the  defendants.     The  jury  found  that  the  intention  of 
the  parties  was  that  the  debt  from  defendants  to  plaintiff 
should  be  taken  to  be  the  balance  due  from  defendants 
to  plaintiff,  after  deducting  the  amount  of  the  purchase 
of  timber.     The  learned  Baron  directed  a  verdict  for 
the  plaintiff,  on  the  replication  of  Non  est  factum ;  and 
he  also  desired  the  jury  to  find  for  the  plaintiff  on  the 
issue  on  the  second  replication,  if  they  believed   that 
plaintiff  *s  meaning  was  to  accept  a  composition  on  the 
balance  only.     The  jury  having  found   that   this  was 
plaintiff's  meaning,  a  verdict  was  taken  for  the  plaintiff 
on  all  the  issues,  with  leave  reserved  to  move  as  after 
mentioned. 

In  last  Easter  Term,  Atherton  obtained   a   rule    for 
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1856.  entering  a  verdict  for  the  defendant,  ''on  the  groand 
FazakerlbT  ^^^^  ^^  learned  Judge,  before  whom  the  cause  was 
M*KNiQirr.  ^^^  misdirected  the  jury  in  directing  them  to  find  a 
verdict  for  the  plaintiff  on  the  replication  of  Non  est 
factum,  because  of  the  insertion,  by  Mr.  Chalmers,  of 
the  amount  of  the  plaintiff's  debt  at  the  foot  of  the 
composition  deed;  also  on  the  ground  that  the  Judge 
misdirected  the  jury  in  directing  them  to  find  their 
verdict  for  the  plaintiff  on  the  second  replication  to  the 
plea  of  release,  if  they  believed  the  evidence  of  Mr. 
Chalmers  with  reference  to  the  plaintiff's  execution  of 
the  composition  deed,  but  also  believed  that  the  pliuntiff 
intended,  in  his  own  mind,  to  accept  a  composition  on 
the  balance  only  of  the  debt  due  to  him  after  setting  off 
the  damages  due  from  the  plaintiff  to  the  same  bankrupt.** 

Huffh  Hill  and  Quam  now  shewed  cause.  First,  aa 
to  the  issue  upon  the  first  replication,  Non  est  factum. 
Upon  this  the  plaintifia  are  entitled  to  a  verdict.  The 
recital  in  the  deed  is  a  material  part  of  it,  inasmuch  aa 
it  explains  what  debts  the  deed  is  intended  to  release, 
namely,  the  several  sums  of  money  set  opposite  to  the 
respective  names  of  the  creditors  in  the  schedule.  No 
sum  is  set  opposite  the  plaintiff's  name  at  the  time  of 
execution;  the  release,  therefore,  is  inoperative  as 
regards  him.  JFeeks  v.  MaiUardet  (a)  is  an  authority  to 
shew  that  a  defence  of  this  nature  may  be  raised  under 
the  plea  of  Non  est  factum.  PigaCs  Case  (ft)  also  is  in 
point  The  release,  though  a  valid  instrument  as  regards 
the  other  creditors,  was,  as  regards  the  plaintiff,  no 
instrument  at  all,  the  sum  relealBed  not  being  inserted 

(«)  14  Eoii,  668.  (^}  11  Rep,  26  b. 
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at  the  time  of  the  execution  of  it  by  the  plaintiff,  but  1856. 
filled  in  afterwards,  without  his  authority ;  HibbhwhUe  PazakbbleT 
V.  JiTMorme  {a)\  Com.  Dig.  Fait^  (A  1.);  Hudson  v.  m.^J^qht. 
Bevett  (A).  In  this  last  case  the  filling  up  a  blank  in 
the  deed  after  execution  was  held  not  to  make  the 
deed  inoperative,  the  obligor  having  recognized  it  in 
several  ways  after  the  alteration  had  been  made;  but 
the  case  shews  that  an  alteration,  of  the  same  nature 
as  that  in  the  present  case,  is  a  most  material  one; 
however,  as  the  party  who  altered  here  was  acting  (as 
appeared  upon  the  trial)  for  the  defendants  amongst 
others,  the  deed  would  be  void  whether  the  alteration 
was  in  a  material  part  or  not;  Pilot's  Case (c).  Davidson 
V.  Cooper  (d)  is  also  a  strong  authority  for  the  plaintiff. 
There  the  instrument  itself  was  not  altered ;  the  mere 
affixing  of  a  seal  to  it  was  held  to  make  the  instrument 
inoperative.  [Crompton  J.  In  all  these  cases  it  was 
admitted  that  there  was  a  valid  execution  by  the  maker 
of  the  instrument  in  the  first  instance ;  here  you  contend 
that  the  deed  never  operated  at  all.]    Harrhyy.  WaU{e)  ^ 

will  be  relied  on  by  the  other  side.  But,  even  if  that 
case  be  held  to  govern  the  present,  so  far  as  to  make  the 
deed  operate  whilst  there  was  a  blank,  still  the  question 
remains,  what  was  the  amount  of  the  defendants'  '^debt" 
released  by  the  deed  ?.  It  was  clearly  not  the  amount  of 
the  bill  of  exchange,  but  that  amount  less  142/.  9s.  Id. 
due  from  the  plaintiff  to  the  defendants.  \JVightman  J. 
The  jury  found  that  this  was  the  amount  of  the  defend- 
ants* debt.  Atherton.  They  found  only  that  this  was  what 
the  plaintiff  intended  should  be  meant  by  the  word.] 

(a)  6  Af.  ^   W,  200.  (6)  5  Bing,  368.  (e)  11  /?ip.  26  b. 

(d)  In  Excb.  Oh.  13  itf.  ^  W,  343,  affirming  the  judgment  of  Ezcb.  in 
Davidton  v.  Cooper,  U  M.  ^  W,  778.  See  Bwrehfidd  v.  Moort,  3  E.  ^  B, 
683.  (e)  1  B.  ^  Aid.  103. 
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1856.  In  Harrhy  v.  Wcdl  (a)  there  was  not  an  erroneous  amount 
Fazakeelsy  of  debt  set  down,  but  merely  a  blank  left;  and  the  deed 
M*Knioht.  ^^  ^^^^  ^^  ^  operative  as  to  the  real  amount  of  debt 
due.  But  here  a  wrong  amount  is  inserted;  and  it 
cannot  be  held  that  the  deed  is  operative  as  to  that 
That  is  also  the  distinction  between  the  present  case 
and  Daniel  v.  Saunders  {b\  which  will  probably  be  re- 
lied on  for  the  defendants.  And  the  particular  amount 
released,  even  supposing  the  deed  to  operate  as  a  release 
on  the  part  of  the  plaintiff  at  all,  is  properly  put  in  issue 
by  the  replication  of  Non  est  factum ;  NorOi  v.  fFahe- 
Jield  (c).  West  v.  Steward  (d)  will  probably  be  relied 
on.  But  the  deed  in  that  case  was  held  not  to  be 
rendered  inoperative  by  the  alteration,  upon  the  prin- 
ciple that  the  property  assigned  by  it,  having  once 
passed,  could  not  be  devested  by  any  subsequent 
alteration  of  the  instrument.  But  the  deed  here  is 
really  a  covenant  not  to  sue;  and  that  covenant  is 
certainly  rendered  inoperative  by  the  alteration.  [Qromp- 
ton  J.  A  covenant  not  to  sue,  which  is  to  operate  as  a 
release,  is  the  same  thing  as  an  actual  release.] 

Atherton  and  Bretty  contrL  The  covenant  not  to  sue 
is  clearly  intended  to  operate  as  a  release.  The  amount 
of  debt  released,  therefore,  would  be  the  amount  for 
which  the  plaintiff  could  have  brought  his  action.  That 
would  be  the  amount  of  the  bill  of  exchange,  not 
merely  the  balance  of  the  whole  account.  But  for  the 
statute  of  set-off,  cross  actions  must  have  been  brought 
upon  the  two  cross  claims.  The  parties  might  have 
arranged,  before  action,  that  the   plaintiff  should  sue 

(a)  1  B.  ^  Aid,  103.  {h)  2  CkitU  564. 

(f)  \2  Q.B.  536.  {d)  14  M.  ^  W,  47. 
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only  for  the  balance;  bat,  no  such  arrangement  having       1856. 
been  made,  he  would  clearly  bring  his  action  for  the   Fazakerley 
whole  amount  of  the  bill  of  exchange.     [Erie  J.     If  the     m^kwoht. 
plaintiff  had  made  an  aflSdavit  that  the  defendants  were 
indebted  to  him  in  that  amount,  taking  no  notice  of 
the  set-off,  and  the  defendants  had  been  arrested,  the 
plaintiff  would  have  been  liable  for  arresting  them  for 
what  was  not  the  real  debt]     That  case  comes  within 
the  equity  of  the  statute  by  virtue  of  the  statute  of  set- 
off:  it  is  an  arrest  for  more  than  the  plaintiff  could 
recover.  But  the  party  could  not  be  indicted  for  perjury 
on  the  ground  that  he  had  sworn  to  the  whole  debt 
without  allowing  the  set-off.    The  statutes  of  bankruptcy 
in  express  terms  make   the   balance  the  debt.     The 
plea  states  that  the  plaintiff  released  to  the  defendants 
"  the  causes  of  action  in  the  declaration  mentioned:"  if 
that  is  the  claim  upon  the  bill  of  exchange  the  defend- 
ants are  entitled  to  a  verdict  upon   the  issue  raised 
by  the  replication  of  Non  est  factum ;   if,  on  the  other 
hand,  the  balance  is  the  debt  due  the  release  is  good 
for  that  amount,  and  therefore  even  then  the  defendants 
succeed  pro  tanto  upon  the  plea  of  release.     [Cramps 
ion  J.     The  defendants  have  pleaded  to  the  whole  of 
the  declaration.]     They  might  have  pleaded,  as  to  part. 
Never  indebted ;  as  to  the  remainder,  the  release.    The 
deed  was  certainly  effectual  as  a  release,  though  the 
precise  sum  released  may  have  been,  at  the  time,  not 
ascertained   and  fixed  by  the  deed  itself.    It  was  a 
perfect  deed.    In  Weeks  v.  MaiUardet(a)  the  deed,  as 
the  Court  observed,  was  insensible  until  the  schedule 
was  annexed  to  the  deed;    that  is  not  so  here.     In 

(a)   UEa$t,66B. 
VOL.   VI,  3   F  B.    &  B. 
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1866.  Hibblewhite  v.  AT  Marine  (a)  the  deed  was  insensible 
Fazake&ley  and  imperfect  upon  the  face  of  it,  the  vendee's  name 
M'Knight.  not  being  inserted.  Hudson  v.  Bevett  (6)  is  no  autho- 
rity either  way ;  in  that  case  there  were  circumstances 
which  amounted  to  a  reexecution  and  confirmation  of 
the  deed  by  the  obligor.  Harrhy  v.  Wall{c)  and  Daniel 
V.  Saunders  (d)  are  not  distinguishable  fi-om  the  present 
case.  The  question,  how  far  the  recital  controls,  or  is 
controlled  by,  what  follows,  is  illustrated  by  Charleton  v. 
WaUon  (e)  and  Graham  y.  Ackroyd{ff).  {H.  Hitt  referred 
to  Payler  v.  Homersham  (A).)  As  to  the  second  repli- 
cation, to  make  it  good  it  must  be  considered  as  an 
argumentative  Non est  factum;  Cospey  v.  Turner  {i)\  and 
then  the  argument  as  to  the  other  issue  applies. 

(CoLEBiDOB  J.  was  absent.) 

WiGHTMAN  J.  It  appears  to  me  that  this  rule  ought 
to  be  discharged.  On  the  14th  February  1855,  the  date 
of  the  deed,  the  position  of  the  parties  was  as  follows. 
The  defendants  were  indebted  to  the  plaintiff  in 
337 iL  \s.  10(f.,  on  the  bill  of  exchange ;  and  the  plaintiff 
was  indebted  to  the  defendants  in  142iL  9s.  7^,  for 
timber:  the  balance  on  that  would  be  1942.  \2s.  3d., 
which  would  thus  be  the  sum  in  which  the  defendants 
were  indebted  to  the  plaintiff.  On  that  day  the  com- 
position deed  is  drawn  up ;  and,  by  covenant,  in  consi- 
deration of  the  guarantee  of  lOs.  in  the  pound,  the 
plaintiff  and  the  other  creditors  release  defendants  from 

(a)  6  AT.  ^  r.  200.  (()  5  Bing.  368. 

(e)  \  B.^Ald,  203.  {d)  2  Ckitt  564. 

(e)  3  Q,  B.  693.  (g)  10  Bare,  192. 

CA)  4M.^S,  423.  (0  Cro.  SlU.  800. 
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any  debt  or  debts  tben  owing  to  them:   and,  though       1856. 
this,  the  early  part  of  the  covenant,  amounts  only  to  a    f^^akerley 
covenant  not  to  sue,  yet  afterwards  it  is  stipulated  that     m.kn,cht. 
the  deed  may  be  pleaded  as  a  release.    There  is  there- 
fore no  doubt,  and  indeed  there  was  hardly  any  point 
made  as  to  this,  that  the  deed  amounts  to  a  general 
release  in  respect  of  any  debt  on  which  an  action  might 
be  brought.     Now  the  indenture  recites  that  the  de- 
fendants were  indebted  to  the  parties  in  the  sums  set 
opposite  to  their  names  in  the  schedule.     It  appears 
that  a  blank  was  left  opposite  to  the  name  of  the  present 
plaintiff  in  the  schedule,  which  blank  was  afterwards 
filled  up  with  the  sum  of  33?  £  Is,  10(f.,  no  deduction 
being  made  in  respect  of  the  142/.  9s.  Td.i  the  result  of 
which  would  be  that  the  defendants  might  recover  from 
the  plaintiff  the  whole  of  the  142/.  9«.  7c/.,  while  the 
plaintiff  would  only  get  \0s.  in  the  pound  upon  the 
337/.  Is,  10c/.,  a  loss  which  he  would  have  avoided  had 
the  balance  been  inserted  in  the  schedule;   and  the 
plaintiff  would  then  have  received  \0s.  in  the  pound  on 
that  balance.     When  the  deed  was  executed,  no  sum 
was  mentioned  as  the  debt  due  fix)m  the  defendants  to 
the  plaintiff.     The  effect  would  be  that  the  deed  would 
release  all  such  debts  as  were  then  due  from  the  de- 
fendants to  the  plaintiff:  that  is  the  way  Mr.  Atherton 
presents  the  case;  and  so  I  take  it     There  was  a  re- 
lease of  all  debts  then  due.     The  question  is,  what  was 
the  amount   of   debt    on  which  the  release  was  to 
operate?    There  can  be   no  question  but   that  that 
amount  would  be  the  balance  of  194il  125.  3c/.,  upon 
which  the  plaintiff  would  receive  the  10^.  in  the  pound. 
But,  without  the  consent  of  the  plaintiff  (I  leave  out  of 
consideration  the  time  of  the  insertion,  which  IJ  agree 

3  F  2 
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1856.  with  Mr.  Atherton  in  thinking  not  very  material),  the 
Fazakerley  whole  sum  of  337i  \s.  lOrf.  is  inserted,  leaving  it  open 
MKnio«t.  ^^  ^^®  defendants  to  demand  the  whole  142/.  9*.  Td. 
Then  the  defendants  plead  this  deed  as  a  release  of  the 
whole  claim  in  the  declaration,  not  as  a  release  of  the 
balance :  and  the  question  is  whether  the  deed  is  such 
release  as  they  have  pleaded.  Suppose  the  sum  were 
still  to  be  left  in  blank,  and  to  be  ascertained  by  the 
jury ;  the  jury  find  that  the  real  debt  meant  was  the 
balance  left,  after  deducting  the  set-off  in  respect  of 
the  timber:  they  take  into  consideration  what  was  the 
plaintiff's  view  of  the  case  at  the  time  that  he  executed 
the  release.  The  debt  was  the  debt  due  to  the  plaintiff; 
what  was  it  he  claimed  against  the  defendants?  If  he 
had  regard  to  his  own  interest,  he  would  claim  only  the 
balance  of  194£  12«.  3<f.,  because  he  would  then  get  the 
benefit  of  having  his  debt  to  the  defendants  set  off  in 
full.  It  must  be  taken  that  this  was  the  understanding 
of  all  parties:  the  finding  of  the  jury  is  conclusive:  and 
no  objection  is  made  to  it  as  not  warranted  by  the  facts. 
The  question  was  quite  within  their  province.  Then 
the  replication  of  Non  est  factum  denies  that  the  whole 
debt  of  337/.  Is,  \0d.  was  released;  and  on  that  there 
must  be  a  verdict  for  the  plaintiff.  It  seems  to  me, 
also,  that  the  second  replication  is  substantially  proved, 
and  is  not  open  to  the  objection  that  Mr.  Atherton 
makes.  He  says  it  is  merely  an  informal  Non  est 
factum.  But  what  it  does  state  is  only  that  there  was  a 
blank  left  which  was  inaccurately  filled  up  without  the 
authority  of  the  plaintiff;  whatever  amount  was  inserted, 
the  deed  would  still  be  a  release ;  so  that  the  replication 
does  not  appear  to  me  to  amount  to  Non  est  factum : 
and  the  verdict  upon  it  should  stand. 
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Erle  J.     I  also  am  of  opinibn  that  thb  rule  should        1856. 


be  dischaiTged.  The  question  is,  whether  the  plaintiff  Fazakerlky 
released  the  whole  of  the  debt  sought  to  be  recovered.  M'Knight. 
The  evidence  is,  that  the  defendants  owed  to  the  plain- 
tiff .337/.  Is.  lOd.  on  their  acceptance,  and  plaintiff  owed 
to  defendants  l^2L  9s.  Id.  for  goods  sold  by  them  to 
him  after  the  acceptance.  For  the  purpose  of  this  rule, 
I  take  it  that  the  deed  was  executed  in  blank,  and  that 
it  released  the  whole  of  the  debt  then  owing  to  the 
plaintiff.  Was  that  a  release  of  the  whole  337/.  \s.  10^., 
which  in  one  sense  was  the  legal  debt  owing  to  the 
plaintiff  from  the  defendants,  or  was  it  a  release  of  the 
balance  ?  I  am  of  opinion  that,  in  common  parlance, 
the  debt  is  what  is  due  after  allowing  for  the  counter 
claim.  Suppose  A.  has  a  claim  upon  B.  for  5010/.,  and 
B.  a  claim  on  A.  for  5000/.  If  A  were  to  give  out  that 
B.  owed  him  5010/^,  he  would  be  saying  that  which,  in 
mercantile  understanding,  was  not  true.  I  should  saj 
that  here  the  deed  must  be  interpreted  according  to  the 
meaning  of  the  party  executing  it :  and,  if  so,  the  debt 
which  he  released  clearly  was  the  balance.  I  put  this 
on  the  supposition  that  the  deed  is  executed  in  blank. 
Then  the  question  is,  whether  the  defendants  can  force 
the  plaintiff  to  pay  for  the  timber  in  full,  and  accept 
the  composition  on  the  whole  337/.  Is,  10c/. ;  that  is  what 
the  defendants  assume  to  do.  I  admit  that  the  deed  is 
a  release.  The  defendants  plead  that  it  covers  the 
whole  claim  in  the  declaration.  They  might  have 
pleaded  it  as  a  release  of  the  excess  above  the  price  of 
the  timber ;  but  they  do  plead  it  as  a  release  of  the 
whole  337/.  U.  \0d.  In  fact,  however,  the  deed  has 
been  altered  by  the  insertion  of  the  sum  of  337/.  Is,  10c/., 
without  the  authority  of   the   plaintiff.      Either  that 
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1856.  avoids  the  deed,  or  it  misrepresents  the  legal  amount  of 
Fazakerlby  the  debt.  The  replication  of  Non  est  factum  is  there- 
M'Knight.  ^'^^^  clearly  established :  the  plaintiff  did  not,  in  legal 
effect,  release  the  whole  sum  which  he  claims  in  the 
declaration.  It  stands  in  the  evidence  that  neither  the 
plaintiff  nor  the  defendants  so  understood  the  release. 
As  to  the  second  replication,  I  think  it  substantially 
proved :  but  in  truth  the  first  point  is  the  material  one. 

Crompton  J.  I  am  of  the  same  opinipm  Whether 
we  look  to  the  intention  of  the  parties  or  to  the  opera- 
tion of  the  deed,  it  is  manifest  that  the  balance  is  what 
was  meant  to  be  released.  There  is  clear  evidence  that 
the  plaintiff  so  meant,  and  that  Chalmers  also  intended  to 
insert  the  balance  arising  on  all  the  transactions  between 
the  plaintiff  and  the  defendants.  The  very  nature  of 
such  deeds  is  to  make  the  parties  free  men ;  and  that  is 
what  our  construction  of  the  release  will  effect.  It  would 
be  the  strangest  thing  possible  in  the  mercantile  world 
if,  when  there  was  a  debt  of  10,000/.  on  one  side  and 
of  9000il  on  the  other,  the  debt  was  understood  to  mean 
all  on  one  side  and  nothing  on  the  other.  When  the 
defendants  say  that  they  are  indebted  to  several  creditors, 
they  do  not  mean  that  all  is  to  be  taken  into  account  on 
one  side  and  nothing  on  the  other,  that  they  are  indebted 
only  on  one  side  of  the  account :  such  a  statement  would 
be  fraudulent,  and  would  be  an  unfair  mode  of  dealing 
with  creditors  who  are  parties  to  the  composition.  The 
question  here  raised  is  whether  the  release,  according  to 
the  intention  of  the  parties,  was  a  release  of  the  debt  due 
on  one  side  only,  or  of  the  balance.  It  was  quite  open 
to  the  jury  to  decide  that.  The  deed  is  not  avoided  by 
a  blank  having   been  originally  left  in  the  schedule; 
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M*Knight. 


but  the  question  is  then  left  open  to  proof,  which  debt 

was  meant.     I  think  therefore  that  the  direction  of  my   fazakerlby 

brother  Martin  as  to  the  issue  on  Non  est  factum  was 

right.     I  feel  more  difficulty  as  to  the  other  replication : 

but  I  think  the  rest  of  the  Court  is  right  in  saying  that 

it  was  made  out     I  should  rather  construe  it  as  a  bad 

plea  in  avoidance.     The  rule  will  be  discharged. 

Rule  discharged  (a). 

(a)   See  note  (6)  to  Mathewi  ▼.  Taylor,  2  Man,  ^  G,  673. 


The. Queen  against  The  Churchwardens  of  the  Saturday, 

Jutu  21st. 

Parish  of  Saint  Michael,  Southampton. 


MANDAMUS.    The  writ   suggested   that,  on  22d  8tat.58(?.3. 
e.  45.  9,  59. 

June  1826,  it  was  resolved  by  the  vestry  of  the  authorius  the 

churchwardent 
of  any  parish, 
with  the  consent  of  the  Testry  and  of  the  hishop  and  incumbent,  *'  to  borrovr  and  raise, 
upon  the  credit  of  the  rates  of  any  snch  parish,  such  snm  or  sums  of  money  as  shall  be 
necessary  for  defraying  the  ezpence  or  any  part  of  the  cxpence  of  enlarging  or  otherwise 
extending  the  accommodation  in  the  then  existing  churches  or  chapels  of  su^  parish ;  and 
to  make  rates  for  the  payment  of  the  interest  of  such  sum  or  sums  of  money  so  to  be  bor- 
rowed and  raised,  and  for  proriding  a  fund  of  not  less  than  the  amount  of  the  interest  upon 
the  sum  advanced  for  the  repayment  of  the  principal  thereof,  or  for  repaying  such  principal 
in  such  manner  and  at  such  times  and  in  such  proportions  as  shall  be  agreed  upon  with  the 
persons  advancing  any  such  money." 

On  22d  June,  1826,  the  vestry  of  a  parish  passed  a  resolution  to  enlarge  the  parish  church, 
to  approve  the  estimate  of  the  contractors  for  the  sum  of  2390/.,  and  to  borrow,  the  money 
necessary  for  the  plan,  beyond  the  sum  already  raised,  upon  bonds  of  502.  each,  bearing 
5  percent,  interest.  On  7th  December,  1826,  the  vestry  passed  another  resolution,  authorixin^ 
the  churchwardens,  with  the  assistance  of  a  committee,  **  to  borrow  at  interest  any  sum  or 
sums  of  money  not  exceeding  20002."  for  the  payment  of  such  expences.  The  resolution 
further  declared  that,  "  in  oraer  to  secure  the  repayment  of  such  money  so  borrowed,**  the 
churchwardens  for  the  time  being  should,  from  time  to  time,  make  such  rates  as  should  be 
necessary  for  payment  of  interest  on  such  debt,  and  not  less  than  5  per  cent,  to  accumulate  as  a 
sinking  fund.  The  consent  of  the  bishop  of  the  diocese  and  of  tne  incumbent  was  given  to 
this  resolution.  The  work  was  done  by  the  contractors  between  29th  Jiiii«,  1826,  and  29th 
March,  1830.  A  sum  of  400/.  then  remained  due  to  the  contractors ;  and  the  then  church- 
wardens agreed  that  this  sum  should  be  treated  as  a  loan  from  the  contractors  to  the  parish ; 
and  they  executed  four  deeds  of  charge  upon  the  rates  of  the  parish,  for  the  snm 
of  bOL  each,  at  5  per  cent,  interest,  payable  on  31st  March,  1831,  and  expressed  to  be 
in  part  liquidation  of  the  debt.  Interest  was  regularly  paid  on  the  bonds  until  after  March, 
1850  •  but  no  demand  was  ever  made  by  or  on  behalf  of  the  obligees  that  any  fund  should 
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1856.  parish  of  St  Michael,  Southampton,  to  enlarge  the  accom- 

The  Queen  raodation  in  the  parish  church :  that  the  churchwardens 

St. Michael's,  ^^^^  "duly  authorized  and  directed"  by  the  vestry  to 

iStraoN  borrow  and  raise  at  interest,  under  the  provisions  of 

Stat  68  G.  3.  c.  45.  (a\  the  sum  of  2000i  for  the  purpose 

forthepa^  of  defraying  the  expence  of  such  enlargement:  that  the 

prindpab  nor  ^^°^°^s  respectively  of  the  vestry,  the  incumbent  and 

fund^^  '^^  ^^  bishop  "  were  then,  pursuant  to  the  said  Act,  duly 

▼ided.  signified,  expressed  and  given"  to  the  borrowing  of  the 

duDUB  to  the  said  money  in  manner  aforesaid :  that  the  accommodation 

for  the  time  in  the  church  was  accordingly  enlarged:   that  certain 

rate? fOT  the  *  ^ovk  was  done,  and  materials  were  provided,  by  James 

paymg^to  the  ^^y^^  *nd  John  Foot,  at  the  request  of  the  vestry,  in 

throbUmj^g  *°^  about  such  enlargement:    that,  at  the  time  of  the 

the  principal  giving  the  deeds  thereinafter  mentioned,  400/.  was  due 

and  the  arrears  ®        ® 

of  interest        from  the  parish  to  Hayter  and  Foot  in  respect  of  the 

bonds,  said  work  and  materials;  that  it  was  thereupon  agreed 

That  the  oon-    by  the  vestry,  with  the  consent  of  Hayter  and  Foot,  that 

committee  to     ^^  ^^^  money  SO  due  should  be  regarded  as  a  loan  by 

OT^Q^  b^l"*^'  J3ay^<?r  and  Foot  to  the  parish,  and  as  a  portion  of  the 

rowing,  of  the    g^y   gum  of  2000/.  which    the    churchwardens    were 
400/.,  if  essen- 

***\i?*^®  ,      authorized  to  raise  as  aforesaid:   that  the  payment  of 

Talidity  of  the  ^  -^ 

bonds,  might     the  Said  400/.  should  be  secured  by  six  deeds  of  charge 

be  presumed, 

although  it       upon  the  rates  of  the  parish,  two  for  100/.  each,  and  the 

upon  the  ftoe    remaining  four  for  &0L  each ;   and  that,  on  29th  March 

ments/"*    '     1830,  four  deeds  of  charge  for  50/.  each  were  executed 

2.  That  the 
transaction 

amonnted  to  a  "  borrowing*'  within  sect.  59 ;  and  that  the  bonds  were  to  be  considered  as 
given  to  secure,  not  a  past  debt,  but  a  present  loan. 

3.  That  the  liability  of  the  ratepayers  under  the  bonds  was  not  destroyed  by  the  obligee 
having  fisiled,  during  20  years,  to  demand  that  they  should  provide  a  fund  for  payment  of  the 
principal. 


(a)  "  For  building  and  promoting  the  building  of  additional  churches 
in  populous  parishes." 


AMFTON. 
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by  the  churchwardens.     The  writ  then  set  out  the  form       1856. 
of  the  deeds,  which  recited,  among  other  things,  that    xheQuEBN 
the  parish  was  "indebted"  to  Foot  and  Hayter  "in  ^c  g-jj  ^' 
sum  of  400/.  and  upwards  for  work  done  and  performed.       South- 
and  materials  found  and  provided  for  them,  in  and  for 
the  improvement  and  enlargement  of  the  church  of  the 
said  parish,"  under  a  contract  made  29th  June  1830, 
between  them  and  the  then  churchwardens ;  and  that,  at 
a  vestry  meeting  on  25th  February  1830,  it  was  resolved 
that  FootKtii,  Hayter  should  receive  bonds  to  the  amount 
of  400£,  "in  part  liquidation  of  their  account."    The 
consent  of  the  bishop  and  incumbent  was  not  recited. 
The  deeds  provided  that  the  principal  should  be  repaid 
on  the  29th  March  1831,  with  interest  at  five  per  cent. 

The  writ  further  suggested  the  death  of  Hayter^  and 
the  subsequent  death  of  Foot^  who  appointed  Mary^  now 
the  wife  of  George  Degee,  his  executrix ;  and  that  the 
principal  moneys  secured  by  the  said  bonds,  together 
with  certain  arrears  of  interest,  were  unpaid ;  and  com- 
manded the  churchwardens,  out  of  the  funds  in  their 
possession  and  control  applicable  to  that  purpose,  to  pay 
to  the  said  George  Degee  and  Mary  Degee  the  said 
principal  and  interest;  and,  if  they  had  no  such  funds, 
or  not  suflBcient  to  pay  the  whole,  to  raise,  by  a  rate 
upon  the  parish,  a  sum  sufficient  for  the  purpose. 

The  return  to  the  writ  stated  that  the  churchwardens 
had  not,  in  their  possession  and  control,  funds  applic- 
able to  the  purpose  of  paying  the  said  principal  and 
interest ;  and,  as  to  the  making  a  rate  for  that  purpose, 
stated,  at  length,  the  resolutions  of  the  vestry,  passed  on 
22d  June  1826,  with  respect  to  the  enlargement  of  the 
church. 
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1856.  "^^^  material  parts  of  these  resolatioDS  were  as  follows : 

TbeQuEEiT       "^^^^  °®^  ipeyis  and  other  additions  should  be  made 

«  „  ^-      ,    to  the  church. 
St.  Michael's, 

South-  That  "the  estimate  of  James  Hauler  and  John  Foot, 

AMPTON.  ^ 

amounting  to  2390/.,  be  adopted." 

<*That  the  pews  thus  obtained  (except  two,  to  be 
reserved  to  the  vicar)  be  let,  and  the  proceeds  applied 
to  paying  off  the  debt  incurred  by  the  parish." 

"Hiat  whatever  sums  be  necessaiy  for  carrying  the 
above  plans  into  effect,  beyond  the  moneys  already 
raised,  be  borrowed  on  bonds  of  fifty  pounds  each, 
bearing  an  interest  of  not  more  than  five  per  centum 
per  annum." 

<<That,  to  pay  off  these  bonds  and  interest,  the 
moneys  arising  firom  the  quit  rents  and  fines  of  the 
parish  houses  shall  be  applied.  The  surplus  pews  shall 
be  let  at  three  guineas  each,  and  a  church  rate  of  six 
pence  in  the  pound,  besides  the  rate  for  ordinary  ex- 
pences,  shall  be  collected;  and  the  churchwardens  are 
hereby  empowered  to  collect  the  same,  agreeably  to  the 
conditions  of"  stat  58  G.  3.  e.  45.  s.  59. 

The  return  then  set  out  the  resolutions  of  the  vestiy 
passed  on  7th  December  1826,  the  material  parts  of 
which  were  as  follows: 

"That  the  several  resolutions  respecting  the  new 
pewing,  enlarging  and  repairing  this  parish  church, 
made  at  the  vestry  meeting  held  on  the  22d  day  of 
June  last,  be  approved  of  and  be  confirmed." 

"  That  the  resolution  at  the  vestry  meeting  held  the 
5th  day  of  October  last,  respecting  the  taking  down  and 
rebuilding  part  of  the  north  east  wall,  be  likewise 
approved  of  and  confirmed." 
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'*  That  the  contract  entered  into  on  the  9th  day  of       1856. 
June  last,  with  Messrs.  John  Foot  and  James  Hayter,  for    The  Qubbn 
the  new  pewing,  enlarging  and  repairing  the  said  churchy  sii.MicHAKL'8, 
pursuant  to  the  second  resolution  of  the  vestry  meeting      ^^^ 
of  the  22d  day  of  June  last,  at  the  sum  of  2390Z.,  be 
likewise  approved  of  at  this  meeting.     That  the  contract 
entered  into  by  the  churchwardens  with  Messrs.  Foot 
and  Hayter  for  repairing  part  of  the  north  east  wall, 
pursuant  to  the  resolution  in  vestry  of  the  5th  day  of 
October  last,  which  they  now  report  to  have  made,  at 
the  sum  of  156L  lOs.,  be  also  confirmed  and  approved 
o£" 

**  That,  in  case  a  faculty  is  necessary  from  the  Lord 
Bishop  of  WintorCs  Court  legally  to  authorize  such  alter- 
ations and  improvements  being  made  in  the  parish 
church,  the  necessary  steps  be  forthwith  taken  for 
obtaining  the  same." 

''That  it  appears  that  the  sum  of  2000Z.  will  be 
wanted  to  be  borrowed  at  interest,  for  the  purpose  of 
defraying  the  several  ezpences  attending  such  alterations 
and  improvements;  and  that  the  churchwardens  be 
authorized,  with  the  assistance  of  the  following  com- 
mittee, or  any  three  of  them,  to  borrow  at  interest  any 
sum  or  sums  of  money,  not  exceeding  2000il,  which 
may  be  necessary  for  those  purposes."  The  names  of 
the  committee  were  then  given. 

''That,  in  order  to  secure  the  repayment  of  such 
money  so  borrowed,  the  churchwardens  of  this  parish 
for  the  time  being  do,  from  time  to  time,  make  such 
rates  as  may  be  necessary  for  payment  of  the  interest  of 
such  debt,  and  not  less  than  five  per  cent,  on  such 
principal  debt  to  be  laid  out  at  interest  to  accumulate 
for  liquidation  of  such  principal.'* 
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1856.  The  return   then  alleged  that  'Uhe  authority  and 

The  QuBEiT  direction  to  the  said  churchwardens  of  the  said  parish 

St.Michael'8  ^  borrow  and  raise  money  at  interesti  as  in  the  said  writ 

South-       mentioned,  was  given  in  and  by  the  said  resolutions  at 

AMFTON.  .  . 

the  said  meetings  respectively,  and  not  otherwise :"  and 
set  out  the  written  consent  of  the  vicar  to  the  borrowing 
of  the  money.     The  consent  ran  as  follows : 

**  I,  the  Rev.  T.  L,  &,  vicar  and  incumbent  of  the 
parish  of  St  Michael^  in  the  town  and  county  of  the 
town  of  Southampton,  Do  hereby  signify  and  declare  my 
consent  to  the  churchwardens  of  the  said  parish  of 
St  Michael,  in  the  said  town  and  county,  borrowing 
and  raising,  upon  the  credit  of  the  rates  of  the  said 
parish,  the  sum  of  2000£,  for  the  purpose  of  defraying 
the  expence  of  completing  the  improving  and  enlarging 
the  church  of  the  said  parish,  and  the  accommodation 
in  the  same  church;  and  to  the  making  rates  for  the 
payment  of  the  interest  of  the  said  sum  of  2000^  so  to 
be  borrowed  and  raised,  and  for  providing  a  sum  of  not 
less  than  the  amount  of  the  interest  upon  the  sum 
advanced,  for  payment  of  the  principal  thereof,  or  for 
repaying  such  principal  .in  such  manner,  in  such  times 
and  in  such  proportions  as  shall  be  agreed  npon  with 
the  persons  advancing  any  such  sum  of  money.** 

The  return  then  set  out  the  consent  in  writing,  under 
seal,  of  the  Bishop  of  Winchester.  The  consent,  after 
reciting  that  the  churchwardens,  with  the  consent  of 
the  vicar,  were  desirous  of  **  borrowing  and  raising,  upon 
the  credit  of  the  rates  of  the  said  parish,"  &c.  (following 
the  language  of  the  vicar*s  consent),  and  that  the 
churchwardens  had  applied  for  the  Bishop's  **  consent  to 
the  borrowing  the  said  sum  of  2000/.,  in  manner  and 
for  the  purposes  aforesaid,  and  to  the  making  rates  for 
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payment  of  the  interest  of  such  sum  of  money  so  to  be  135^. 
borrowed  as  aforesaid,  and  also  for  the  repayment  of  xhe  Quben 
such  principal  sum  to  be  borrowed  in  manner  aforesaid,**  g^  michael*s 
declared  that  the  Bishop  "doth  hereby  signify  and  South- 
declare  his  Lordship's  consent  to  the  borrowing  of  the 
said  sum  of  2000il  for  the  purposes  aforesaid,  upon  the 
credit  of  the  rates  of  the  said  parish  of  St  Michael,  and 
the  making  of  such  rates  as  aforesfdd  for  the  payment  of 
the  interest  thereof  and  repayment  of  the  said  principal.** 
The  return  then  alleged  that  the  said  work  was  done 
and  materials  provided  by  Hayter  and  Foot  between 
29th  June  1826  and  29i\i  March  1830:  that  before  the 
last  mentioned  day  the  whole  of  the  said  sum  of  40021 
had  become  due  to  them,  "and  was  then  a  debt  to  them 
as  in  the  said  writ  mentioned:"  and  that  the  said  deeds 
were  all  executed  and  delivered  on  29th  March  1830: 
that  they  were  delivered  to  Hayter  and  Foot,  "  not  in 
consideration  of  any  money  then  lent  and  advanced  by 
them  upon  the  credit  of  the  rates  of  the  said  parish,  but 
solely  in  payment  to  them,  the  said  James  Hayter  and 
John  Foot,  of  the  sum  of  2000il,  part  of  the  said  debt 
which  had  been  so  due  and  owing  to  them  since  a  time 
previous  to  the  said  29th  March  1830,  as  aforesaid.**  It 
further  alleged  that  no  agreement  was  made  as  to  the 
manner,  times  and  proportions  of  paying  the  amount  so 
charged  on  the  rates :  that  the  rate  of  interest  fixed  by 
the  said  deeds  was  five  per  cent  per  annum,  or  one 
twentieth  part  of  the  principal  amount  thereby  charged 
respectively ;  that  the  interest  on  all  the  said  sums  of 
5021  was  duly  paid  up  to  and  until  after  the  29th  March 
1850;  and  that  no  demand  was  ever  made  by  Hayter 
or  Foot,  or  the  survivor,  or  by  Mary  Degee,  as  such 
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1856.       execQtrix,  or  her  husband,  that  any  sum  should  be  set 

The  Queen    apart  from  year  to  year  for  providing  a  fund  for  the 

8t.Michael%  payment  of  the  said  four  sums  of  50L,  and  that,  in  fact, 

^CTON.      ^^  ^^^^  ^^^^  ^^  ^^^^  provided.     The  return  ended  by 

alleging    that,    by  reason  of  these  circumstances,  the 

churchwardens   could   not   comply  with  the  writ   by 

making  and  raising  such  rate  as  was  thereby  commanded. 

Demurrer.     Joinder. 

The  case  was  argued  in  last  Term  (a). 

Montague  Smith,  in  support  of  the  demurrer.  The 
return  is  no  answer  to  the  writ.  If  the  transaction  has 
been  conducted  according  to  the  provisions  of  the  statute, 
it  is  compulsory  on  the  churchwardens  to  make  a  rate 
for  the  purpose  of  paying  the  principal  and  the  arrears 
of  interest  upon  the  bonds;  Rex  Y.St,  Mary ,  Lambeth  (b)^ 
But  it  is  contended  that  no  mandamus  can  issue  now 
commanding  them  to  make  a  rate  for  the  purpose  of 
satisfying  the  debt  due  under  these  bonds,  because  it  is 
said,  first,  that  the  parties  entitled  have  been  guilty  of 
laches  in  not  applying  for  part  payment  before:  and, 
secondly,  that  the  bonds  are  in  themselves  invalid, 
inasmuch  as  they  were  given  for  securing,  not  the 
repayment  of  a  loan  made  at  the  time,  under  the  pro- 
visions of  Stat  58  G.  3.  c.  45.,  but  the  repayment  of  a 
debt  contracted  previously ;  and,  further,  because  they 
do  not  shew  the  borrowing,  even  if  it  can  be  considered 
as  such,  to  have  been  made  with  the  joint  consent  of 

(a)  Afay  3Ut;  before  ErU  J.  Lord  Can^jMl  C.  J.  and  Coltridpe  J. 
were  sitting  in  the  Court  of  Criminal  Appeal,  Wighiman  J.  at  Nisi  Pridf» 
and  CromptoH  J.  at  Chambers. 

(()  3  ^.  ^  Ad.  651. 
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the  committee,  the  bishop  and  the  incambent     As  to        1856. 


the  first  point,  stat  58  G.  3.  e.  45.  s.  59.  declares  that   r^^  Qubkn 

*'it  shall  and  may  be  lawful  for  the  churchwardens  of  ^21  Jg^2j^*g^ 

any  parish,  with  the  consent  of  the  vestry  or  select      ^^^. 

vestry,  or  persons  possessing  powers  of  vestry,  and  with 

the  consent  of  the  bishop  and  incambent,  and  they 

are  hereby  authorized  and  empowered,  to  borrow  and 

raise,  upon  the  credit  of  the  rates  of  any  such  parish, 

such  sum  or  sums  of  money  as  shall  be  necessary  for 

defraying  the  ezpence  or  any  part  of  the  ezpence  of 

enlarging  or  otherwise  extending  the  accommodation 

in  the  then  existing  churches  or  chapels  of  such  parish ; 

and  to  make  rates  for  the  payment  of  the  interest  of 

such  sum  or  sums  of  money  so  to  be  borrowed  and 

raised,  and  for  providing  a  fund  of  not  less  than  the 

amount  of  the  interest  upon  the  sum  advanced  for  the 

repayment  of  the  principal  thereof;   or  for  repaying 

such  principal  in  such  manner  and  at  such  times,  and 

in  such  proportions  as  shall  be  agreed  upon  with  the 

persons  advancing  any  such  money."    This  shews  that 

the  duty  of  seeing  to  the  proper  repayment  of  the  loan 

rests  with  the  parish,  and  not  with  the  creditor;  and 

the  postponement  by  him  of  his  right  to  claim  upon 

the  security  cannot  be  treated  by  the  parbh  as  laches. 

If  the   Legislature  had  intended  that  lapse  of  time 

should  destroy  the  creditor's  right,  the  Act  would  have 

contained  an  express  provision  to  that  effect     This  was 

one  of  the  grounds  upon  which  the  Court  based  its 

decision  in  Rex  v.  Carpenter  (a).      That  case   turned 

upon  the  construction  of  Gilberfs  Act;  but  the  principle 

involved  was  the  same  as  regards  the  question  of  laches 

(a)  6A,^E,  794. 
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1856.       by  the  creditor.    As  to  the  second  point,  it  is  clear  that 

The  Queen    ^®  ^^^^  ^°  secure  which  the  bonds  were  given  must  be 

St  Michael's,  c^'^^dered  as  being  for  money  borrowed  by  the  parish, 

SoiTTH-       within  the  meaninir  of  the  Act.     They  owed  400iL  to 

Hayter    and  Foot;    and,   instead    of  borrowing   that 

amount  from  a  third  party,  upon  the  security  of  bonds, 

and  repaying  Hayter  and  Foot  with  it,  they  treat  the 

debt  as  a  loan  from  Hayter  and  Footf  and  give  the  bonds 

to  them.     That  transaction  is  equivalent  to  a  loan  from 

Hayter  and  Foot  to  the  parish;  and  the  bonds  are  not 

the  less  bonds  given  for  money  borrowed,  because  the 

loan  was  made  by  Hayter  and  Foot  for  the  purpose  of 

repaying   themselves.     As  to  the  objection   that   the 

proper  consent  is  not  shewn,  the  return  shews  that  such 

consent  was  given  as  is  required  by  the  Act. 

Hugh  Hill,  contr^  First,  assuming  that  the  transac- 
tion amounted  to  a  loan,  a  mandamus  cannot  now  go 
against  the  parish  to  enforce  payment  of  the  principaL 
Sect.  69  of  the  Act  declares  that  the  principal  is  to  be 
repaid  *'  in  such  manner,  and  at  such  times,  and  in  such 
proportions  as  shall  be  agreed  upon  with  the  persons 
advancing  any  such  money."  The  bonds  themselves 
declare  that  the  principal,  in  the  present  case,  is  to  be 
paid  off  in  March  1831.  The  creditor  has  chosen, 
instead  of  claiming  such  payment  when  it  became  due, 
to  content  himself  with  receiving  the  interest ;  and  the 
present  churchwardens  are  not  liable  for  arrears  which 
accrued  through  his  laches.  He  should  have  exercised 
ordinary  diligence  in  looking  to  his  rights.  At  all  events 
the  present  churchwardens  cannot  be  compelled  to  make 
a  rate  to  provide  for  the  payment  of  the  arrears,  even 
if  they  are  bound  to  answer  for  such  payment  in  some 
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way  or  ather;  Rex  v.  Carpenter  (a).     Next,  the  trans-       1850. 

action  between  Hayter  and  Foot  and  the   parish  was    The  Qo££n 

not  a  loan  within  the  provisions  of  the  statute,    first,  the  st.Michael'b, 

bonds  were  given  to  secure  a  debt  already  incurred;  and      amptom. 

the  statute  was  not  intended  to  authorize  retrospective 

obligations  on  the  part  of  the  parish.    Rex  v.  Dursley  (b) 

and  Piggott  v.  BeaTbloch{c)  are  strong  authorities  on  this 

point;  those  cases  turned  upon  the  construction  of  stat. 

59  G.  3.  c.  134.,  which  is   in   pari   materia  with  stat. 

58  G.  3.  c.  45.,  and   in   which  the  section  authorizing 

the  parish  to  borrow  is  in  language  almost  identical  with 

the  corresponding  section  in  the  latter  AcL     [ErU  J.    I 

do  not  see  that  the  transaction  here  was  less  legal  than 

if  Hayter  and  Foot  had  actually  lent  the  money  to  the 

parish  for  the  purpose  of  repaying  themselves.]     Even 

then  the  advance  would  have  been  made  on  account  of 

a  retrospective  debt.     It  certainly  would  amount,  at  the 

most,  only  to  what  might  perhaps  be  called  a  transaction 

equivalent  to  a  loan :   but  the  doctrine  of  equivalents, 

always   a  dangerous  one,  cannot    be   adopted  where 

the  statute   prescribes   a  limited  and   specific  course. 

Secondly,  the  authority  to  give  the  bonds  being  entirely 

the  creature  of  the  statute,  that  authority  should  be 

strictly  pursued;  Rex  v.  Loxdak{d):    but  it  does  not 

appear  on  the  face  of  the  bonds  that  they  were  given 

according  to  the  provisions  of  the  statute.     Neither 

the  consent  of  the  committee,  of  the  incumbent,  nor 

of  the   bishop,   as  required  by   sect   59,    is    alleged. 

Nor  does  it  appear  that  the   bonds  were  given  with 

the  consent  of  the  committee,  as  was  required  by  the 

resolution  of  22d  June  1826.     The  bonds  allege  only 

(a)  6A.^E.  794.  (6)  5A,^E.\0. 

(c)  4  Moort  P.  C.  C.  399.  {d)  1  Burr.  445.  447. 

VOL.    VI.  3   O  E.   &   B. 
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1866.       a  resolution  of  the  vestry,  on  26th  FAmacry  1830. 
The  Queen   ^^'  ^^  fxixSti  consent,  in  fact,  given.     The  bishop  and 
Sr.MiciiAEL*8,  in^^unibei^t,  it  is  trne,  consented  to  the  money  being 
^rrmf       borrowed,  but  not  to  the  giving  of  the  specific  security. 

Montague  SmUh^  in  reply.  As  to  the  question  of 
laches  by  the  creditor,  the  parish  have,  firom  time  to 
time,  acknowledged  the  debt  by  paying  interest,  and 
therefore  no  laches  by  the  creditor,  even  if  it  had  taken 
place,  would  now  destroy  their  liability;  Bex  v.  Car^ 
penter  (a)  is  an  authority  as  to  thu.  It  is  not  necessary 
that  the  bonds  should  shew  the  consent  on  the  fiice  of 
them.  They  purport  to  be  made  in  pursuance  of  a  reso- 
lution of  the  vestry ;  and  it  is  to  be  presumed  that  the 
resolution  was  properly  made.  It  is  admitted  that  the 
consent  of  the  bishop  and  incumbent  was  properly 
*  given  to  borrowing  the  money;  and  such  consent  must 

clearly  have  been  prospective,  and  have  been  gtveo, 
not  only  to  the  borrowing,  but  to  the  giving  Ae 
statutory  security,  which  was  the  necessary  result  of  such 
borrowing.  The  consent  of  the  committee  was  not 
necessary;  the  resolution  merely  provided  that  they 
should  assist  the  churchwardens  if  necessary;  and  it 
may  be  presumed  that  such  assbtance  was  given.  As 
to  the  objection  that  the  doctrine  of  equivalents  is  a 
dangerous  one  where  a  statute  provides  fiir  a  specific 
course,  here  the  equivalent  transaction  answers  the  in- 
tention of  the  statute;  JTie  Bank  qf  England  v.  Ander^ 
son  {b)  shews  that  any  obtaining  credit  may  be  included 
by  the  Legislature  in  the  word  borrow.  In  that  case, 
as  in  the  present,  security  given  to  a  creditor  fiir  a  sum 

(«}  6  ^  ^  E.  7d4.  (O  r  M»  Ck.689.W2. 
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already  due  to  him  was  held  to  amount  to  a  borrowing        1866. 
that  sum  from  him.  The  Queen 

Cur.  adv.  vult  «  ,,  ^• 


Eblb  J.  now  delivered  judgment 
On  the  return  to  this  mandamus  the  liability  of  the 
parish  on  the  bonds  mentioned  in  the  writ  has  been 
disputed  on  several  grounds. 

First,  it  was  objected  that  they  did  not  appear  to  be 
in  conformity  with  the  power  granted  to  the  church- 
wardens to  borrow  with  the  assistance  of  a  committee, 
as  there  is  nothing  to  shew  that  the  committee  assisted. 
But,  as  the  statute  gives  the  power  to  borrow  to  the 
churchwardens  with  the  consent  of  the  vestry,  incumbent 
and  bishop,  and  as  all  those  parties  have  concurred,  the 
assistance  of  the  committee,  if  it  was  essential,  ought  to 
be  presumed;  especially  as  the  bonds  were  given  with 
the  consent  of  a  vestry  assembled  for  that  purpose, 
probably  including  the  committee,  and  the  interest  has 
been  paid  on  the  bonds,  as  if  they  were  valid,  for  many 
years.    It  was  further  objected,  that  the  power  was  to 
borrow  money  on  the  rates,  whereas  the  power  exercised 
was  to  charge  a  debt  on  the  rates.     But  it  appears  to  me 
that  the  effect  of  the  transaction,  as  stated  in  the  bonds, 
is  the  same  as  it  would  have  been  if  Foot  and  Hayter 
had  lent  the  money  to  the  churchwardens,  and  they  had 
given  the  bonds  for  the  loan,  and  had  then  paid  the 
debt  due  for  work  by  returning  the  money  to  those  who 
lent  it    When  parties  agree  that  a  transaction  shall  have 
the  same  result  as  would  exist  if  money  had  passed  and 
repassed  from  one  to  the  other,  it  has  been  decided  that 
this  agreement  is  to  be  carried  out  by  the  law.    These 
decisions  are  salutary,  as  they  give  effect  to  the  intention 

3  Q  2 
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1856.       of  the  parties;   and  I  consider  them  to  support  the 
the  Queen   ^^JWity  of  these  bonds,  as  far  as  this  objection  is  con- 
Sr.MiJHAKL'8,  ^"^^^^  5  ^^^^  V'  -^^'*  («)»  Hooper  v.  Stevens  (6),  Tumey 
^J?oN      ^'  ^^^^K^)'    I'  ^as  further  objected  that  these  bonds 
were  to  secure  a  past  debt,  and  were  retrospective,  and 
therefore  void,  according  to  Rex  v.  Dursley  (d),  where 
the  repairs  were  done  in  1825  and  1826,  and  the  reso- 
lution to  borrow,  to  pay  the  debt  due  for  them,  was 
come  to  in  1831,  and  the  bonds  were  given  in  1832. 
It  is  important,  on  account  of  the  ratepayers,  that  the 
principle  of  this  decision  should  be  maintained ;  but  the 
facts  there  do  not  seem  to  me  to  make  it  applicable  to 
the  present  case.     Here  the  resolution  of  the  vestry  to 
make  the  alterations,  and  to  borrow  if  need  should  be, 
was  come  to  in  June^  1826 ;  and  the  resolution  to  accept 
the  contract  of  Messrs.  Foot  and  Hayter  to  do  the  work 
for  2300/.,  and  to  borrow  200021  on  the  rates,  was  made 
in  December,  1826;  and  the  consents  of  the  incumbent 
and  bishop  were  given  early  in  1827;   and  the  work 
was  done  between  29th  June,  1826,  and  29th  March, 
1830 ;  and  the  bonds  were  given  on  27th  March,  1830, 
to  deduct  4002,,  the  balance  which  then  had  accrued 
due  to  Messrs.  Foot  and  Hayter  on  completion  of  their 
contract.     The  resolution  to  borrow  ought  not  to  be 
acted  on  before  the  money  is  wanted  for  payment  of  the 
charge  to  which  it  relates:  any  loan  before  that  time 
would  be  a  waste  of  interest.     The  400/.  here  secured 
appears  to  be  the  last  instalment  of  the  contract  for 
2300/. ;  and  there  is  nothing  to  shew  that  the  payment 
was  not  made  as  soon  as  it  was  due  in  the  ordinary  and 
regular  course  of  business.     It  was  therefore  a  loan  to 

(a)  2  a  Af.  ^  A.  337.  (b)  4  A.  ^  E.  71. 

(c)  3  E.^  B,  136.  i^d)  dA.^E.  10. 
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pay.  Dot  a  past  debt,  as  described  ia  Bex  v.  Dursley  (a)^        1856. 
but  a  present  debt  as  soon  as  it  became  due.  The  Quekn 

Fourthly,  it  was  objected  that  the  principal  ought  to  sx.Michael's, 
have  been  paid  oflF  at  least  in  twenty  years;  that  it  was  f^^ 
the  duty  of  the  obligees  to  see  that  this  was  done,  and 
that  they  have  forfeited  their  right  of  recovery  against 
the  present  rate  payers  by  reason  of  their  omission  in 
this  respect.  But  it  seems  to  me  that  this  objection 
also  fails.  Stat  58  G.  3.  c.  45.  s.  69.  suggests  that  at 
least  one  twentieth  of  the  principal  should  be  raised  by 
rate  annually;  but  it  does  not  require  that  the  bond 
should  be  in  that  form ;  neither  does  it  create  any  duty 
in  the  obligee  to  attend  to  that  suggestion.  In  case  of 
future  legislation,  justice  towards  the  future  ratepayers 
seems  to  require  that  the  bond  should  require  the 
obligee,  either  to  enforce  payment  of  part  of  the  prin- 
cipal annually,  or  to  lose  it ;  but  it  has  not  done  so  by 
the  enactment  in  question.  All  interest  was  paid  down 
to  29th  Marchy  1850;  but  all  the  principal  and  the 
interest  accruing  after  that  time  is  now  claimed  to  be 
due.  In  the  case  of  an  ordinary  bond  the  debt  would 
remain ;  and  in  the  case  of  a  bond  making  a  charge  on 
rates  it  seems  to  be  laid  down,  in  Rex  v.  Carpenter  (&),  ' '  \ 

that  the  obligee  has  not  the  duty  to  compel  the  parish 
oflScers  to  make  an  annual  provision  for  the  reduction 
of  the  principal.  There  the  bond  was  given  in  1807, 
under  stat.  22  G,  3.  c.  83.,  charging  the  poor  rates  and 
making  no  provision  for  repaying  the  principal;  stat 
42  G.  3.  c.  74.  had  empowered  the  guardians  to  pay  off 
a  part  of  the  principal  of  such  bonds  annually;  and 
stat  43  6r.  3.  c.  1 10.  required  them  annually  to  do  so ; 

(a)  bA.^E,  10.  (A)  6A,^B,  794, 
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1856.       80  that,  in  1807,  it  was  the  clear  duty  of  the  obligore 

The  Queen    ^^  W  ^^  ^  V^^  ^^  ^^®  principal  annually:  and  they 

St.B1ichael%  P*^^  ^*^'y  ^®  interest,  without  any  principal,  down  to 

Sooth.       2836.     Nevertheless  it  was  held  that  the  whole  of  the 

AHFTON. 

principal  remained  due ;  and  a  mandamus  was  granted 
to  enforce  that  duty.  No  valid  distinction  between  that 
case  and  the  present  has  ever  been  pointed  out:  and 
this  decision  appears  to  me  to  be  an  answer  to  the 
objection  now  under  consideration. 

Peremptory  mandamus  awarded  (a). 

(«)  Reported  by  FnMCf«  fflSf^  Esq. 


^^1^1  The  Queen  against  Johnson  Lightfoot. 

^"SlSed'      Ji.  If  ALL  had  obtained  a  rule  Nisi  to  quash  an  order 
bj  a  justice  of  Sliation  and  maintenance  made  at  petty  sessions 

against  the         •       y      nr  ^      J 

puutive  father  in  the  West  Riding  of  Yorkshire.     The  objection  raised 

bastard  child  by  the  affidavits  was  that  the  summons  was  not  properly 

the  putative  Served.     The  following  statement  of  the  facts  appearing 

ta^whe^e  ^"  ^^®  affidavits  is  taken  from  the  judgment  of  Lord 

I^d??°  H^  ^"^P^^^^  C.  J.     **  On  the  31st  day  of  October,  1853, 

biforrth?*"^  ^^^  •AicA^ow,  then  residing  within  the  petty  sessional 

jusUces  in  division  of  Osgoldcross,  in  the  West  Riding  of  the  countv 

petty  sessions.       -,;.,.,.  ^ 

On  proof  of      of  JrorA,  having  been  there  delivered  of  a  bastard  child, 

this  service  in        .  ,  . 

5b0«fosMf,and    withm  twelve  calendar  months,  made  application  to 

that  it  was  in  '^ 

sufficient  time 

to  have  enabled  the  putative  father  to  attend,  the  josticet  heard  the  case  and  made  the 

filiation  and  maintenance  order. 

The  order  having  been  brought  up  by  certiorari. 

Held,  by  Cderidm,  ErU  and  Crompitm  Js.,  that  service  out  of  Bn^tmd  and  WqU$  was 
not  due  service  under  sut.  7  &  8  Pi«t  c  101.  «#.  2.  and  3. ;  and  the  order  was  quashed. 
Lord  Campbdl  C«  J.  dissentiente.  ^ 
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Rcbert  Buehannan^  Esq.,  one  of  her  Majesty's  justices  i856. 
of  the  peace  for  the  West  Ridings  and  acting  for  the  The  Qubsn 
said  division,  for  a  summons  to  be  served  upon  Johiuan  LioHxroar. 
Uffhifoot,  whom  she  alleged  to  be  the  father  of  this 
child.  The  said  justice  thereupon  issued  his  summons 
to  the  said  Johnson  Ughtfoot  to  appear  at  a  pet^^  session, 
to  be  holden  at  Pontefract  for  this  division,  on  the  17th 
of  November  following^  to  answer  her  complaint  touching 
the  premises.  Johmon  Ughtfoot^  a  British  subject,  who 
had  recently  been  livii^  at  Castleford  within  the  said 
division,  in  the  said  West  Ridings  was  then  living  at 
PortobeUOf  near  Edmburghy  in  Scotland^  where  he  had 
gone  to  reside  for  the  purpose  of  carrying  on  his  busi- 
ness of  a  glass  bottle  manufacturer;  and  he  had  then  no 
place  of  abode  in  England.  He  was  personally  served 
with  the  summons  at  PortobeUo,  on  the  last  day  of 
October  or  the  Ist  of  November,  in  time  to  have  enabled 
him  easily  to  have  appeared,  in  obedience  to  the  sum- 
mons, at  Poniefract  on  the  17th  of  November.  However 
he  did  not  appear,  nor  did  any  one  on  his  behalf  appear, 
at  the  petty  session  then  and  there  held.  At  such  petty 
session  two  justices,  on  proof  of  the  service  of  the 
summons  as  above  stated,  and  on  the  evidence  of  the 
mother,  corroborated  in  material  particulars  by  other 
testimony  to  the  satisfaction  of  the  said  justices, 
adjudged  the  said  Johnson  lightfoci  to  be  the  putative 
father  of  such  bastard  child,  and  made  the  order  of 
bastardy  appealed  against." 

In  last  Trbaitg  Term  (a),  Dearsky  shewed  cause,  and 


(a)  /mm  4th,  1856.     Before  Lord   CamfbtU  C.  J.,  Cckridgt,   Erk 
and  CnmpUm  Jt. 
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1856.  -K*  ^^^^  ^^  heard  in  support  of  the  rule.  The  argu- 
The  Queen  ™^°^  ^®  omitted,  as  its  course  sufficiently  appears  from 
L.6H;;;oor.    the  judgments. 

Cur.  ado,  vult. 


Erie  J. 

and 

CromptoH  J. 


Crobipton  J.  now  stated  that  Coleridge  and  Erie  Js. 
concurred  with  him  in  thinking  that  the  rule  must  be 
absolute  to  quash  the  conviction ;  but  that,  Coleridge  J. 
not  having  had  an  opportunity  of  perusing  the  judgment 
he  was  about  to  read,  its  reasoning  must  be  considered 
as  that  otErle  J.  and  himself  only.  His  Lordship  then 
read  the  following  judgment 

I  think  that  the  service  in  Scotland  of  a  summons  in 
bastardy  is  not  sufficient  to  support  an  order  made  on 
the  non-appearance  of  the  putative  &ther.  By  stat 
7  &  8  Vici.  c.  101. .«.  75.,  the  Act  is  to  extend  only  to 
England  And  Walea;  and  Scotland,  for  the  pivposes  of 
the  Act,  may  be  taken  as  a  foreign  country;  and  the 
question  really  is,  whether  service  in  a  foreign  country 
is  sufficient  I  think  that  the  summons  and  the  service 
of  the  summons  are  in  the  nature  of  process,  and  of  a 
proceeding  in  the  bastardy  cause,  and  that  it  has  no 
force  beyond  England  and  fFales. 

I  think  the  service  mentioned  in  the  Act  must  mean 
a  service  in  England  and  Wales.  If  the  Act  had  not 
been  limited  to  England  and  JValeSy  it  would  probably 
have  been  deemed,  as  an  Act  of  the  United  Kingdom, 
to  have  had  operation  as  to  procedure  in  the  United 
Kingdom  only.  I  know  of  no  instance  of  process  being 
sufficiently  served  in  a  foreign  country  except  under  the 
special  provisions  of  some  statute ;  and  I  do  not  think 
that  it  can  have  been  intended  to  compel  parties  to  come 
from  a  foreign  country  under  such  summons.     If  service 
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in  Scotland  would  be  sufficient,  I  see  no  reason  why  a  1856. 

person  may  not  be  served  in  AustraUeu     The  statute  The  Queen 

says  that  the  summons  shall  be  served  six  days  at  the  i^i^^^q^, 
least  before  the  petty  sessions;   and  it  must  be  for 

ErU  J 

appearance  at  a  petty  session  to  be  holden  at  the  ezpi-  and  ' 
ration  of  six  days  at  the  least  from  the  hearing  the  ^'"^^v^^  J. 
application.  I  cannot  think  that  it  would  be  within 
this  enactment  to  serve  a  person  in  Australia  with  a 
summons  for  a  petty  session  to  be  holden  in  a  year;  and 
I  think  that  the  number  of  days  tends  to  shew  that  the 
Legislature  were  contemplating  the  service  within  the 
realm  of  England  and  Wales.  I  think,  therefore,  that 
the  statute  should  be  construed  as  providing  for  pro- 
cedure and  service  in  England  and  Wales  only;  and  that, 
there  being  no  service  of  the  summons  within  the  country 
to  which  the  Act  extends,  the  adjudication  must  be 
taken  as  made  without  service  of  the  summons ;  and, 
consequently,  that  the  order  is  bad. 

Lord  Campbell  C.  J.  (a).  The  only  serious  objec-  Lord 
tion  to  the  validity  of  this  conviction  rests  on  the 
sufficiency  of  the  service  of  the  summons.  By  stat. 
7  &  8  VicL  c.  lOL  ss.  2.  and  3.  it  is  enacted,  That  the 
mother  of  a  bastard  child  may  **  make  application  to  any 
one  justice  of  the  peace  acting  for  the  petty  sessional 
division  of  the  county,  or  for  the  city,  borough,  or  place 
in  which  she  may  reside,  for  a  summons  to  be  served  on 
the  man  alleged  by  her  to  be  the  father  of  such  child ;" 
*'  and  such  justice  of  the  peace  shall  thereupon  issue 
his  summons  to  the  person  alleged  to  be  father  of  such 
child  to  appear  at  a  petty  session  to  be  holden  after  the 

(a)  Tbii  judgment  was  read  by  Erlt  J. 
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1856.       expiration  of  six  days  at  least  for  the  petty  aeflsional 
The  QuBBM    ^^^io°>  ^^s  borough,  or  other  place  in  which  soch 
^*  justice  usually  acts,"  and  that  ^^on  the  appearance  of 

the  person  so  summoned,  or  on  protf  that  the  summons 
Caamiac.  J.  ^'^^  ^^  ssTved  <m  such  persou,  or  left  at  his  last  place 
of  abode  six  days  at  least  before  the  petty  session,  the 
justices  in  sudi  petty  session  shall  hear  the  evidence  of 
such  woman,  and  such  other  evidence  as  she  may  pro- 
duce, and  shall  also  hear  any  evidence  tendered  by  or 
on  behalf  of  the  person  alleged  to  be  the  father ;  and  if 
the  evidence  of  the  mother  be  corroborated  in  some 
material  particular  by  other  testimony,  to  the  sattsfacdon 
of  the  said  justices,  they  may  adjudge  the  man  to  be  the 
putative  father  of  such  bastard  child  ;**  &c.  His  Ix>rd« 
ship  then  stated  the  eflect  of  the  affidavits,  as  ante, 
p.  822,  and  proceeded  as  follows. 

I  am  of  opinion  that  the  summons  was  ''duly  served," 
and  that  the  order  is  valid.  There  seems  to  be  no 
doubt  that  the  summons  was  duly  issued.  To  give 
jurisdiction  to  the  justice  who  issued  it,  the  statute  does 
not  require  as  a  condition  that  the  alleged  putative 
fitther  should  then  have  been  residing  within  the  divi- 
sion, or  within  any  county,  city,  borough  or  place  in 
Englandf  although  he  must  either  have  been  resident 
within  the  Queen's  allegiance,  or  have  been  a  native 
bom  British  subject,  and  so  bound  to  obey  the  laws  of 
the  United  Kingdom.  Still,  to  give  the  justices  at  the 
petty  sessions,  held  on  the  ITthofiVboemder,  jurisdiction 
to  hear  the  case  and  to  make  the  order,  the  summons 
must  have  been  proved  before  them  to  have  been  ''  duly 
served^  on  UgbJtfoot.  If  the  language  of  the  statute  had 
been  ''on  proof  that  the  summons  was  personally  served" 
I  should  have  had  no  doubt  that  proof  of  a  personal 
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seirice  at  PartcbeOo^  in  ample  time  to  enable  him  to        1856. 
attend  the  petty  sessions  at  Pantefaci  on  the  17th  of    The  Queen 
November,  had  he  been  so  inclined,  wonid  have  been    uajmof/r. 
sufficient    This  controyersy  seems  to  me  to  bear  no 
resemblance  to  the  cases  depending  upon  questions  as  to  campbeU  C  J. 
the  jurisdiction  of  courts  over  causes  of  action  arising 
beyond  the  territory  over  which  their  process  runs. 
The  matter  here  in  dispute  was  entirely  of  a  civil 
nature,  viz.,  the  obligation  to  maintain  a  child ;  and  the 
defendant  might  have  been  examined  as  a  witness  on 
his  own  behalf.    The  cause  of  action  did  arise  within 
the  district  over  which  the  justices  had  jurisdiction:  and 
the  only  condition  required  to  enable  them  to  hear  the 
case  and  to  make  the  order  was  that  Lightfoot  should 
be  duly  served  with  the  summons.     He  being  a  British 
subject,  had  the  service  been  at  Boulogne  or  Ostend  in 
ample  time  to  enable  him  to  appear  at  the  petty  session, 
in  person  or  by  his  agent,  I  should  have  thought  the 
service  sufficient     The  condition  on  which  the  justices 
are  to  have  jurisdiction  is  not  only  literally,  but  is  sub- 
stantially, complied  with  by  this  personal  service.     We 
must  likewise  bear  in  mind  that  although  the  party  sum- 
moned do  not  appear  he  commits  no  ofience,  he  incurs 
no  forfeiture.     He  is  not  compelled  to  come  to  the 
petty  session,  but  is  allowed  to  appear  by  his  agent  and 
to  offer  any  evidence  for  the  purpose  of  shewing  that  he 
is  not  the  father  of  the  child;  and,  should  he  not  appear 
either  in  person  or  by  his  agent,  there  is  no  reason  to 
suppose  that  injustice  will  be  done ;  for  judgment  does 
not  pass  against  him  by  default;  and  still  the  justices  can 
only  adjudge  him  to  be  the  putative  father  of  the  child 
on  the  evidence  of  the  mother,  corroborated  in  some 
material  particular  by  other  testimony  to  their  satisfaction. 
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1856.  But  great  injustice  might  be  done,  particularly  in  the 
The  QuESM  counties  of  England  bordering  on  Scatlandf  if  the  father 
LiGHTFooT.  ^^  *  bastard  child,  by  residing  for  twelve  months  in  a 
parish  in  Scotland  adjoining  the  parish  in  England  in 
Campbdi  C.  J.  ^bich  the  child  was  begotten  and  bom,  might  defy  the 
law  and  throw  the  burden  of  maintaining  the  child 
entirely  on  the  unfortunate  mother.  If  the  service  in 
Scotland  would  have  been  good,  personal  service  being 
required  by  the  statute,  I  think  personal  service  is 
equally  good,  the  statute  saying,  **  on  proof  that  the 
summons  was  duly  served  on  such  person ;"  for  personal 
service  must  be  due  service  wheresoever  it  may  take  place, 
supposing  always  that  the  party  served  may  conve- 
niently comply  with  it;  and  this  qualification  answers 
the  objection  that  the  service  may  be  at  Rome  or  in 
Australia.  Here  an  interval  of  seventeen  days  was 
allowed  to  intervene  between  the  date  of  the  summons 
and  the  petty  sessions  at  which  the  hearing  was  to  take 
place;  and  this  interval,  according  to  circumstances, 
might  be  extended  so  as  to  give  a  sufficient  opportunity 
to  the  party  summoned  to  appear  either  in  person  or  by 
his  agent  If  such  an  opportunity  was  not  proved  to 
have  been  given,  the  summons  would  not  have  been 
duly  served,  and  the  justices  would  not  have  had  juris- 
diction to  make  the  order.  In  supposing  that,  under 
the  circumstances  of  this  case,  it  was  the  intention  of 
the  Legislature  that  the  justices  should  have  jurisdiction, 
I  can  see  nothing  contrary  to  the  principles  of  general 
jurisprudence,  or  the  analogies  by  which  we  ought  to 
be  guided.  By  the  common  law  oi  England  in  respect 
of  a  cause  of  action  arising  in  England^  an  English 
subject  might  have  been  sued  and  outlawed,  without 
process  being  served   upon    him.      Upon  a  cause   of 
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action  arising  in  Scatlatidf  the  Court  of  Sessions  has        IS56. 
jurisdiction  to  proceed  and  adjudicate,  without  personal    The  Quexn 
service  of  any  surnmons,  after  the  defendant  has  been    j^^^^^^ 
required  to  appear  by  public  proclamation  at  the  cross 
of  Edinburgh  and  the  pier  of  2>ti£ft.     I  do  not  think  it  CampheiiQ,}. 
necessary  to  give  any  opinion  upon  the  construction  of 
the  Bankrupt  Act,  12  &  13  Vict.  c.  106.  s.  2fiL,  as  to 
a  bankrupt  not  surrendering  after  notice  of  the  adju- 
dication served  upon  him  personally,  or  left  at  his  usual 
or  last  known  place  of  abode  or  business,  or  to  consider 
the  cases  where  a  person,  on  not  obeying  a  summons 
requiring  personal  appearance,  is  liable  to  be  arrested 
and  imprisoned  under  a  warrant,  as  such  cases  must  be 

'  governed  by  considerations  essentially  different  from  the 
present,  where  the  object  of  the  summons  is  only  to 
enable  the  magistrates  at  petty  sessions  to  inquire  into 
the  paternity  of  the  child,  and  the  party  summoned 
may  protect  himself  without  personal  attendance.  I 
must  notice,  however,  the  argument  arising  from  sect 
75  of  Stat.  7  &  8  Vict  c.  101.,  which  enacts  "  that 
this  Act  shall  extend  only  to  England  and  Wdksy  But 
this  is  evidently  intended  merely  to  prevent  the  Act  from 
having  a  general  operation  over  the  United  Kingdom 
with  regard  to  **  the  laws  relating  to  the  poor,"  and  can 
have  nothing  to  do  with  the  incidents  of  a  proceeding 
before  English  potty  sessions  respecting  the  maintenance 
of  a  bastard  bom  in  England. 

For  these  reasons  I  am  of  opinion  that  the  conviction 
is  lawful,  and  ought  to  be  affirmed:  but,  my  learned 
Brothers  being  of  a  contrary  opinion,  the  conviction 

must  be  quashed. 

Order  quashed. 
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/Kii«2lst. 


SAifUEL  Duly  against  Chables  Shabwood. 


Plaintiff  wai     H^HIS  was  a  cBse  stated  for  the  opinion  of  the  Court 

Appointed^  by       A  

the  justices  of  without  any  pleadings.    The  town  of  Brighthehmton 

s.  in  Qoarter  (commonly  known  as  and  hereinafter  called  Brighton^ 
spectoTof^  was,  by  stat  6  Cr.  4*  c  clzxiz.  (a)  (1825),  placed  under 
meuares,  for  a  ^^^  general  controul  and  management  of  a  body  of  com- 
prkii^  ST'  ^issioners,  and  so  continued  until  its  incorporation  by 
town  of  ^.       charter  in  1854,  as  hereinafter  mentioned:  but  it  does 

Sabsequently  ^ 

the  town  of  B,  not  appear  that  they  had  or  exercised  (except  within  the 

wu  inoorpo* 

rated,  and  market  place,  the  Act  requiring  them  to  erect  a  weighing 

grant  of  a  house  in  or  near  the  market,  and  keep  proper  standard 

of  quvtor^'^  weights  and  measures  to  be  used  by  persons  selling 

;:a  J^.  there  on  the  »qaisitian  of  buye«)  «.y  particular  power 

Se^ontT  B  ^^  sopenrision  with  regard  to  weights  and  measures. 

?r  d!!^ .  In  or  about  the  year  1826,  the   inhabitants  of  the 

specter  of  parbh  of  BrightoUf  under  the  provisions  of  stat.  37  G.  3. 

weiffhts  and 

measures.         tf.  143.  (which  relates  to  weights)  and  stat  55  (?.  3.  c.  43. 

for  the  borough  (which  relates  to  measures),  procured  proper  standard 

sessions  i^^^    weights  and  measures  for  the  use  of  the  said  parish, 

pls^tiff  b!       ^^^^  ^^  pursuance  of  the  said  Acts,  at  a  vestry  holden 

spector. 

On  a  case  stated  without  pleadings,  in  which  the  question  was  whether  the  appointment 
was  in  the  Recorder  in  Quarter  Sessions,  or  the  justices  of  the  borough  in  pettr  sessioDs : 

Held,  that  it  was  in  neither,  but  in  the  Quarter  Sessions  for  the  county  of  5.,  in  Tirtue 
of  whose  appointment  the  plaintiff  reoofered. 


(a)  **  For  the  better  regulating,  paving,  tmproring  and  managing  the 
town  of  BrighAtbmton,  in  the  county  of  Suiats,  and  the  poor  thereof." 
(Local  and  personal,  public.) 
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for  the  purpose,  nominated  oertain  persons  examiners  1856. 
of  weights  and  measures  within  the  said  parish,  which  Duly 
persons  were  subsequently  appointed  to  that  oSce  by  Shabwooo. 
the  justices  of  the  peace  of  the  county,  acting  in  petty 
sessions  for  the  petty  sessional  division  within  which  the 
said  parish  of  Brighton  was  situate.  The  weights  and 
measures  were  paid  for  out  of  the  poor  rates  of  the  said 
parish,  and  deposited  at  the  Town  Hall  (then  vested  in 
the  Brighton  Town  Commissioners)  under  the  controul 
of  the  examiner&  The  nomination  and  appointment 
of  examiners  for  the  said  parish  was  annually  made  in 
the  same  manner  until  the  closing  of  their  year  of  oflBce 
next  after  the  incorporation  of  the  borough  of  Brighton 
as  hereinafter  mentioned,  namely,  until  the  18th  day 
of  May^  1866 :  and  the  county  justices  from  time  to  time 
fixed  the  recompence  to  be  made  to  such  examiners  for 
their  time  and  trouble  in  the  execution  of  their  office. 
Upon  the  passing  of  sUt.  4  &  6  W.A.c  49.  the  justices 
of  the  peace  of  the  county  of  JSuuez,  in  quarter  sessions 
assembled,  in  pursuance  of  sect  6  of  that  Act,  deter* 
mined  the  number  of  imperial  standard  weights  and 
measures  which  they  deemed  requisite  for  the  com- 
parison of  all  weights  and  measures  within  the  said 
county,  and  appointed  the  pUuntiff  inspector  for  a 
district  of  the  said  county,  coextenrive  with  the  petty 
sessional  division  within  which  the  said  parish  of 
Brighton  was  situate,  and  of  which  it  formed  part  as 
aforesai()i :  and  under  his  care  one  copy  of  the  said 
imperial  standard  weights  and  measures  was  deposited. 
By  Stat  6  &  6  fF.  4.  c.  63.  (passed  9th  September,  1835) 
the  last  mentioned  statute  was  repealed;  and  by  the 
17th  section  it  was  provided  that  the  justices  of  the 
peace  of  every  county,  riding  or  division,  or  county  of 
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1856.  A  ci^y^  ^^  county  of  a  town,  ^ould,  at  the  general  or 
"j^^  quarter  sessions  of  the  peace  next  after  the  passing  of 
Sharwood  ^^®  ^^^  '^^^  appoint  a  sufficient  number  of  inspectors 
of  weights  and  measures,  and  should  allot  to  each 
inspector  a  separate  district,  and  should  direct  what 
remuneration  should  be  made  to  such  inspectors.  By 
sect.  25  of  the  same  statute  it  was  provided  that  in  the 
town  of  Berwick  upon  Ttoeed,  and  all  other  places  which 
had  been  or  should  be  thereafter  authorized  under  the 
provisions  of  any  Act  of  Parliament,  whether  local  or 
otherwise,  to  appoint  inspectors  or  examiners  of  weights 
and  measures,  and  in  all  other  places  which  had  been 
or  should  be  thereafter,  by  charter,  Act  of  Parliament 
or  otherwise,  possessed  of  legal  jurisdiction,  and  which 
had  been  or  should  be  thereafter  provided  with  copies 
of  the  imperial  standard  weights  and  measures  verified 
and  stamped  at  the  Exchequer,  it  should  be  lawful  for 
the  magistrates  of  such  places,  or  for  any  other  persons 
who  might  be  so  authorized  as  aforesaid,  to  appoint  an 
inspector  or  inspectors  of  weights  and  measures,  within 
the  limits  of  their  respective  jurisdictions;  and  such 
inspectors  so  appointed  should,  within  such  limits, 
exclusively  have  the  same  powers  and  dischai^ge  the 
same  duties  as  the  inspectors  of  weights  and  measures 
appointed  under  that  Act  by  the  county  justices.  Under 
the  provisions  of  the  last  mentioned  Act,  the  justices  of 
the  peace  of  the  county  of  Sussex,  in  quarter  sessions 
assembled,  reappointed  the  plaintiff  inspector  for  the 
same  district  as  that  for  which  he  had  been  before 
appointed;  and  such  appointment  (except  so  far  as  it 
is  affected  by  the  chains  and  proceedings  hereinafter 
mentioned)  continues  subsisting.  By  virtue  of  such 
appointment  the  plaintiff  solely  stamped  all  weights  and 
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measures  within  his  district,  including  the  said  parish        I806. 

of  Briff/Uon,  up   to   the   time  of  his  appointment  by        "^^ 

the  justices  of  the  borough  of  Brighton  as  hereinafter    ga^Ji^Qoo. 

mentioned;   but  he  never  acted  in  the  inspection  or 

examination  of  weights  and  measures  within  the  said 

parish,  those  duties  having  been  alwajs  discharged  by 

the  examiners  nominated  by  the  vestry  and  appointed 

by   the  justices    in    petty  sessions    as  before    stated. 

When  the  said  examiners  ceased  to  discharge  the  duties 

of  their  office,   the    copies    of  the    standard   weights 

and  measures,  of  which  they  had   had   the  controul, 

were  left  at  the  Town  Hall  in  Brighton;  and,  on  the 

transfer  of  the  property  and  powers  of  the  Brighton 

town  commissioners  to  the  corporation  (on  29th  May^ 

1855),  they  passed  into  the  hands  of  the  defendant  as 

the  town  clerk  of  Brighton^  in  whose  possession  they 

still   remain.     On   the   1st  day  of  Aprils  1854,   Her 

Majesty's  charter  of  incorporation  was,  by  virtue  of  the 

provisions  of  stat  5  &  6  TV.  ^.  c.  76.  and  stat  7^4. 

&  1  Vict^c,  78.,  granted  to  the  town  of  Brighton;  and 

it  became  a  municipal  borough,  coextensive  with  the 

parish.     On  the  16th  day  of  December^  1854,  a  separate 

Court  of  Quarter  Sessions  was  granted  to  the  said 

borough.     On    the    28th    day   of  December^   1854,   a 

separate  commission  of  the  peace  was  issued  for  the 

said  borough  in  accordance  with  stat.  5  &  6  Tfl  4.  c.  76. 

#.  98. ;  and  the  magistrates,  who  are  hereinafter  referred 

to,  were  thereby  appointed  justices  of  the  peace  for  the 

said  borough.     In  January  1855,  Edwin  JameSf  Esq., 

Q.  C.  was  appointed  Recorder  of  the  said  borough. 

By  stat.  5  &  6  ^.  4.  c.  76.  s.  105.  it  is  provided  that 

the  Recorder  of  every  borough  shall  sit  as  sole  Judge 

of  the   Quarter  Sessions  of  the   peace   for   the   said 

VOL.    VI.  3   H  E.   &   B. 


834  TBINITT  VACATION. 

1856.       borough,  and  such  Court  of  Quarter  Sesuons  of  the 
^^^       peace  shall  be  a  Court  of  Record,  and  shall  have  cog- 
c,    ^*  nizance  of  all  crimes,  ofiences  and  matters  whatsoeTer 

cognizable  by  any  Court  of  Quarter  Sessions  of  the 
peace  for  counties  in  England,  and  that  the  said 
Recorder  shall  have  power  to  do  all  things  necessary 
for  exercising  such  jurisdiction,  notwithstanding  his 
being  such  sole  Judge,  as  fully  as  any  such  last  men- 
tioned Court  Provided,  nevertheless,  that  no  Recorder 
by  virtue  of  his  office  shall  have  power  to  make  or  levy 
any  county  rate,  or  rate  in  the  nature  of  a  county  rate; 
or  to  grant  any  licence  or  authority  to  any  person  to 
keep  an  inn,  ale  house,  or  victualling  house  to  sell 
exciseable  liquors  by  retail ;  or  to  exercise  any  of  the 
powers  herein  specially  vested  in  the  council  of  such 
borough.  On  the  19th  day  of  Jtr/y,  1855,  the  magis- 
trates of  the  said  borough  of  Brighton  acting  under  the 
commission  of  the  peace  for  the  said  borough,  at  a 
meeting  convened  for  the  purpose,  appointed  the 
plaintiff  inspector  of  weights  and  measures  n^ithin  the 
said  borough ;  since  which  appointment  he  (the  plaintiff) 
has  ceased  to  act  within*  the  said  borough  under  his 
appointment  as  inspector  by  the  county  justices  as 
before  stated.  At  the  general  Quarter  Sessions  of  the 
peace  holden  for  the  said  borough  on  the  following  day 
(namely  on  the  20th  day  of  July,  1855),  the  said 
Recorder  appointed  one  Thoma$  Strvit  Shiarl  inspector 
of  weights  and  measures  for  the  said  borough.  The 
plaintiff  subsequently  demanded  of  the  defendant  the 
possession  of  the  last  mentioned  copy  of  the  standard 
weights  and  measures  which  had  been  so  left  at  the 
Town  Hall  as  aforesaid;  and  the  defendant,  then  and 
still  being  town  clerk  of  the  said  borough,  refused  to 


XIX.  VICTORIA.  835 

deliver  them  up  to  him.     All  the  hereinbefore  men-        1856. 

tioned  Acts  of  Parliament  are  to  form  part  of  the  case,        ^ndly 

and  to  be  referred  to  by  the  Court  or  counsel  in  the     gu^J^oon. 

argument     Brighton  is  not  a  county  of  a  city  or  county 

of  a  town  in  itself. 

The  question  for  the  opinion  of  the  Court  is: 
Whether  the  power  of  appointing  to  the  office  of 

inspector   of  weights   and   measures  within    the   said 

borough  was  by  law  vested  in  the  magistrates,  or  the 

Recorder  of  the  said  borough. 
The  case  was  argued  in  last  Easter  Term  {a)  by 
Foate  for  the  plaintiff,  and  Phipson  for  the  defendant. 

The  only  authority  cited  on  either  side  was  Regtna  v. 

Beeorder  of  Hull  (b).     The  nature  of  the  case  renders  it 

unnecessary  to  repeat  the  arguments. 

Cur.  adv.  vuU. 

Cromptok  J.  now  delivered  judgment 
We  are  of  opinion  that  the  Recorder  had  no  power 
to  make  the  appointment  in  question.  He  has,  by 
the  105th  section  of  the  Municipal  Corporation  Act, 
cognizance  of  all  matters  cognizable  by  the  Quarter 
Sessions  for  counties:  and  it  has  been  held  in  Regina 
V.  Tke  Recorder  of  Hull  {b)  that  the  jurisdiction  under 
this  section  applies  to  the  appointment  and  investigation 
of  the  accounts  of  the  inspectors  of  weights  and  mea- 
sures, where  there  were  officers  of  such  a  nature  within 
the  jurisdiction  of  the  Quarter  Sessions  of  the  place, 
being  a  county  of  itself,  and  throughout  the  principal 
part  of  which  the  municipal  jurisdiction  under  stat 

(a)  AprU  29th.    Befor«  Lord  CampUll  C.  J.,  Erh  and  Cnmqttm  Ji. 
(5)  BA.^B.  S3S. 

3  H 


Srahwood. 
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1856.  5  &  6  »^.  4.  c.  76.  extended  In  Regina  v.  The  Recorder 
5uLY  of  Hull  {a)  there  was  an  oflBce  which  was  subject,  under 
the  Weights  and  Measures  Acts,  to  the  Quarter  Sessions 
of  the  old  city  and  county ;  and  the  Recorder,  as  the 
new  Court  of  Quarter  Sessions,  was  held  to  have  that 
jurisdiction,  although  the  whole  of  the  county  was  not 
comprised  within  the  limits  of  the  new  corporation. 
In  the  present  case,  however,  the  office  was  either  one 
under  the  justices  of  the  county  of  Sussex^  in  quarter 
sessions  assembled,  under  the  17th  section  (ft),  or  under 
the  justices  out  of  sessions,  under  the  25th.  In  neither 
case  is  the  office  of  such  a  nature  as  that  the  appointment 
would  vest  in  the  Recorder,  who  could  only  take  what 
a  Quarter  Sessions  of  the  corporation  with  the  powers 
of  a  county  Quarter  Sessions  could  take,  but  cannot 
meddle  with  an  office  where  the  officer  is  to  be  either  a 
county  district  officer  or  an  officer  to  be  appointed  by 
justices  out  of  sessions.  From  the  complicated  facts  as 
to  the  two  offices  of  inspectors  and  examiners,  we  have 
entertained  considerable  doubt  whether  the  appointment 
is  to  be  made  by  the  magistrates  of  the  county  in  petty 
sessions,  or  magistrates  of  the  borough  in  petty  sessions, 
or  by  the  Quarter  Sessions  of  the  county :  but,  upon  the 
whole,  we  think  that  the  real  office  was  that  of  a  district 
in  the  county  of  Sussex:  that  the  justices  of  that  county 
in  quarter  sessions  assembled  had  the  appointment;  and, 
consequently,  that  the  plaintiff,  who  is  clothed  with  that 
appointment,  is  entitled  to  succeed  in  this  action.  And 
we  accordingly  give  our  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  8  A.  ^  B,  638.  (6)  Of  ttat  6  &  6  ff .  4.  e.  63. 
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The   Queen  against  The   Justices  of  j^'tlli 

Wabwickshirb. 

JfF.  HUDDLESTON,  in  last  Easter  Term,  ob-  Sut.i2&i3 
.        ,  rict  e.  92. 

tained  a  rule  calline  on  the  keepers  of  the  peace  enacu.  by 

,   .       .         .  ,  ^        ,  '^^  sect.  14,  that 

and  justices  m  and  for  the  county  of  Warwick  to  shew  a  party  con- 

•  .       /.         .         •Ill  .  victed  by  a 

cause  why  a  writ  of  certiorari  should  not  issue  to  remove  joitice  under 

into  this  Court  all  and  singular  orders  made  by  them,  or  pj^  ,q^V 

some  of  them,  at  a  Sessions  of  the  peace  held  at  Warwick  ^^*J^. 

on  or  about  the  31st  day  ot  December  last,  whereby  ./ametf  thi^^tice" 

Ward  (now  deceased)  was  ordered  to  pay  to  William  »l»*^*  adjudge, 

order  or 
Powers  the  sum  of  172.  0#.  Sd.  towards  his  costs  occa-  award,  t<>. 

S»ther  with 
^  „  ecoetoof 

intention  to  appeal  against  a  conviction  of  him,  the  said  be  lettl^  by 
J,  Ward,  in  the  said  orders  mentioned,  and  entered  into  *"geJi*^2T' 
a  recognizance  so  to  do.    At  the  instance  of  &c.,  the  bail  ^^oliartCT'^** 
of  the  said  J.  Ward.  Sewions  in  all 

cases  where 

The  following  facts  appeared  upon  the  affidavits.  the  sum  ad- 

^  ^'^  '^  judged  to  be 

On  Idth  November  1835,  Ward  was  charged  before  paid  on  any 

n   wwy        .  *   >  .  -11.  11      .11   conviction  shall 

two  justices  of  Warwickshire  with    having    cruelly  ill  exceed  2i. 
treated  a  certain  animal,  to  wit  a  gelding,  the  property  this  gives  an' 
o{  William  Powers,  contrary  to  the  provisions  of  stat.  ^**^*],here  the 

12  &  13  Vict.  c.  92.  (*'for  the  more  effectual  prevention  wm  adjudged 
^  ^  to  be  paid  as 

of  cruelty  to  animals"),  and,  being  convicted,  was  ad-  penalty,  da- 

•^  ^  ^  mage  or  com- 

judged  "  for  his  said  offence  to  pay  the  sura  of  2s.  6d.  pensation,  ex- 
clusive of  the 

costs,  exceeds 
•2/. 
Therefore,  where  a  party  was  convicted  and  adjudged  to  pay  2«.  6d,  b»  n.  penalty,  and 
2L  It,  6d,  for  costs,  and  gave  notice  of  appeal,  which  he  afterwards  abandoned,  and  the 
Sessions  made  an  order  upon  him  to  pay  a  certain  sum  to  the  respondent  towards  his  costs 
in  the  appeal,  this  Court  issued  a  certiorari  to  bring  up  the  last  mentioned  order,  to  be 
quuhed.     Though  sect.  26  enacts  that  no  order  shall  be  removed  by  certiorari. 
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Jastices  of 
Warwick- 

lUIRB. 


1856.  as  a  penalty,  and  also  to  paj  the  sum  of  2L  7s.  6d.  for 
The  QoEEN  costSi  and,  in  default  of  immediate  payment  of  the  said 
sums,  to  be  imprisoned"  and  ''kept  to  hard  labour  for 
the  space  of  fourteen  days,  unless  the  said  sums  shall  be 
sooner  paid."  A  moiety  of  the  2#.  6(L  to  be  paid  to  the 
overseers  of  &c,  and  the  other  moiety  thereof  to  WilUam 
Powers^  the  prosecutor;  and  the  said  sum  of  22.  It.  6d. 
for  costs  to  be  paid  to  fF.  Powers,  the  prosecutor. 

Ward  gave  notice  of  appeal,  and  entered  into  recog- 
nizances, himself  in  30/.,  and  two  sureties  each  in  15/., 
conditioned  for  the  appearance  of  Ward  at  the  next 
General  Quarter  Sessions  for  fFarmckshire,  and  thte 
and  there  trying  the  appeal,  abiding  the  judgment  of 
the  Court,  and  paying  such  costs  as  by  the  said  Court 
should  be  awarded. 

The  next  Quarter  Sessions  for  Warwickshire  were 
holden  at  Warwick  on  31st  December  1855 ;  but,  before 
that  day,  Ward  gave  notice  to  Powers  of  abandonment 
of  the  appeal  At  the  Sessions,  the  Court,  at  the 
instance  of  Powers,  made  an  order,  reciting  the  above 
facts,  and  that  Ward,  being  duly  called  on  his  recogni- 
zance, had  not  appeared,  and  ordering  that  he  <*do 
forthwith,  upon  notice  of  this  order,  pay  or  cause  to  be 
paid  the  penalty  of  2«.  Qd.  and  the  sum  of  21  7s.  6d.  for 
the  costs  as  awarded  by  the  said  conviction.  And  it  is 
further  ordered,  adjudged  and  awarded  by  this  Court 
that  the  said  James  Ward  do  forthwith,  upon  notice  of 
this  order,  pay  or  cause  to  be  paid  unto  the  said  William 
Powers,  the  prosecutor  and  complainant,  the  sum  of 
1 7/.  Os,  Sd.  towards  his  costs  in  the  said  appeal,  and 
incident  thereto  and  occasioned  thereby:  which  said 
sum  of  172.  Os.  Sd.  appears  to  this  Court  to  be  just  and 
reasonable  for  such  costs  aforesaid." 
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fFard  died  on  2fith  January  1856.     The  2$.iUL  and       i856. 
the  2L  7s.  6rf.  were  paid:  and  payment  of  the  17i  Ot.  8d.    xhe  Queen 
was  demanded  of  his  sureties;  but  they  refused  to  pay,     j^^J^ ^f 
and,  before  the  next  Quarter  Sessions,  gave  notice  of    Waewick- 
intention  to  make  the  present  motion  for  a  certiorari. 
At  such   next  Sessions,  which  were  holden  in  Aprils 
application  was  made,  on  behalf  of  Powers,  to  estreat 
the  recognisances;   but  the  Court  adjourned  the  case, 
in  order  that  the  event  of  the  present  motion  might  be 
ascertained.    In  last  Term  (a), 

/•  Spoaner  and  BiUkstan  shewed  cause.  By  sect  26 
of  Stat.  12  &  13  Viet  e.  92.  the  certiorari  is  taken 
away;  the  rule  therefore  must  be  discharged,  unless 
it  is  shewn  that  the  Sessions  had  no  jurisdiction.  It 
b  objected  that  the  Sessions  had  no  power  to  give 
the  costs  of  the  appeal,  because  the  appeal  was  a  mere 
nullity,  the  statute  giving  no  appeal  That  turns  upon 
the  language  of  sect  25,  which  gives  the  appeal  <'  in 
all  cases  where  the  sum  adjudged  to  be  paid  on  any 
conviction  shall  exceed  2£,  and  in  all  cases  where 
imprisonment  shall  be  adjudged.*'  It  is  true  that,  as 
the  imprisonment  is  here  ordered  only  in  de&ult  of  the 
payment  of  the  sum  adjudged,  this  cannot  be  considered 
as  coming  within  the  words  ''  where  imprisonment  shall 
be  adjudged."  But,  as  the  penalty  adjudged  was  2s,  6(L 
and  the  costs  22.  7s,  Bd.,  '<  the  sum  adjudged  to  be  paid" 
is,  on  the  whole,  2/.  10#.,  which  exceeds  the  2L  That 
is  what  the  conviction  adjudges ;  and  the  imprisonment 
is  adjudged  unless  the  whole  is  paid.  This  view  is 
strengthened  by  a  comparison  of  sect,  14  with  sect  18. 

(a)  Juns  9i\k.      Before    Lord   Campbell  C.  J.,  Cokridge,   Erk   and 
Cromptor  J§. 
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1856.  Sect.  14  enacts  that  the  party  '*  convicted  shall  pay 
The  QufiEK  ^^^^  penalty,  damage,  or  compensation  as  the  said 
justice  shall  according  to  the  provisions  of  this  Act 
adjudge,  order,  or  award,  together  with  the  costs  of 
conviction,  to  be  settled  by  such  justice,  or  be  otherwise 
dealt  with  according  to  the  provisions  of  this  Act:*' 
Sect.  18  enacts  ''that,  in  every  case  of  a  conviction 
under  this  Act,  where  the  sum  imposed  as  a  penalty, 
or  the  amount  awarded  for  compensation  or  damage, 
toff ether  with  costs  (if  anyX  by  any  justice  of  the  peace,  for 
or  in  respect  of  any  offence  against  the  provisions  of  this 
Act,  shall  not  be  paid  immediately  upon  the  conviction, 
or  within  such  time  as  the  convicting  justice  shall,  in 
the  exercise  of  his  discretion,  appoint  and  limit  in  that 
behalf*'  the  justice  is  to  commit  the  offender  for  any 
term  not  exceeding  two  calendar  months,  **  unless  pay- 
ment be  sooner  made,"  that  is,  clearly,  payment  of  the 
penalty  together  with  the  costs.  It  is  also  objected  that 
the  order  should  have  directed  the  payment  to  be 
made  to  the  clerk  of  the  peace.  (The  Court  having 
pronounced  no  judgment  on  this  point,  the  argument 
is  omitted.) 


A.  R.  Adams  and  •/.  W.  Htuldkstan,  contra.  There 
can  be  no  appeal  where  the  Legislature  does  not  give 
it  in  direct  terms;  Regina  v.  Stock{a).  The  word 
''adjudged,*'  in  sect.  25,  is  a  term  of  art,  the  proper 
term  for  assigning  the  penalty,  but  not  for  expressing 
the  amount  of  costs  awarded.  The  proper  term  for  costs 
is  "  award,"  as  in  stat.  18  6.  3.  c.  19.  s.  5.  [Bittlestan 
referred  to  the  Malicious  Injuries  Act,  7  &  8  &.  4. 
e,  30.  s.  24.]     The  intended  test  as  to  the  propriety  of 

(a)  B  A.^  E.  405. 
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appeal  is  the  gravity  of  the  offence,  which  is  measured 
by  the  penalty  inflicted :  the  amount  of  costs  in  no  way 
indicates  it,  but  depends  upon  the  number  of  witnesses, 
their  residence,  &c.  By  sect  14  the  justice  does  not 
adjudge  the  costs,  but  they  are  'Mo  be  settled"  by  him. 
In  sect.  18  the  penalty  is  called  a  ''sum  ;**  the  compen- 
sation or  damage  with  the  costs,  "the  amount  awarded;" 
and  the  appeal  clause,  sect  25,  speaks  of  the  "  sum" 
adjudged  to  be  paid. 

Cur,  ado,  vuU. 


1856. 

The  Qhkbn 

y. 

Juiticcfl  of 

Wabwick- 

IHIRB. 


Crompton  J.  now  delivered  the  judgment  of  the 
Court 

We  think  that  the  party  in  this  case  had  no  right  of 
appeal  The  appeal  is  the  creature  of  the  statute,  and 
can  only  exist  where  it  can  clearly  be  collected  from  the 
language  of  the  statute  that  it  was  the  intention  of  the 
Legislature  to  give  the  appeal. 

We  think  the  sum  adjudged  to  be  paid  on  conviction 
refers  to  the  sum  in  which  the  party  is  convicted,  and 
does  not  include  the  costa  By  the  14th  section  the 
party  is  to  "  pay  such  penalty,  damage,  or  compensation," 
as  the  justice  shall  "  adjudge,  order,  or  award,  together 
with  the  costs  of  conviction"  (not  given  by  the  justice 
but  by  the  statute),  and  which  the  justice  is  to  settle. 
The  justice  has  no  power  of  ordering,  adjudging  or 
awarding  that  the  party  shall  have  costs,  but  is  merely 
to  settle  what  the  costs  shall  be.  His  province  as  to 
the  costs  is  that  of  the  taxing  oflScer,  not  of  the  judge. 
The  sum  adjudged  to  be  paid  in  the  25th  section  seems 
to  us  more  properly  to  relate  to  the  sum  which  the  party 
is  to  pay  by  way  of  penalty  or  compensation,  than  to  the 
costs:  and  we  think  that  the  meaning  of  the  Act  is  that, 
where  the  subject  matter  is  of  a  slight  nature,  so  that 
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V. 
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the  penalty  or  compensation  is  under  the  2L,  the  matter 
is  to  rest  where  it  is,  and  is  not  to  be  removed  into 
another  Court. 

The  provision  for  an  appeal,  in  every  case  where 
there  is  imprisonment,  is  in  favour  of  this  view.  We 
think  that  the  right  to  appeal  is  to  depend  on  the  com- 
parative gravity  of  the  offence,  and  not  on  the  amount 
of  the  costs,  which  do  not  depend  on  the  nature  of  the 
offence,  but  vary  according  to  the  distance  of  the  resi- 
dence of  the  parties,  the  number  of  witnesses,  the 
number  of  adjournments,  and  other  similar  matters. 

It  is  sufficient  for  the  decision  of  this  case  to  say  that 
it  does  not  appear  to  us  that  an  appeal  is  given  by  express 
words,  and  that  we  cannot  see  any  sufficiently  expressed 
intention  of  the  Legislature  that  there  should  be  an 
appeal  in  a  case  like  the  present  And  we  therefore 
think  that  this  rule  should  be  absolute. 

Rule  absolute. 


Mennib  against  Blake. 


Plea:  Non  cepit     Issue  thereon. 


"DEPLEVIN. 

The  cause  came  on  to  be  tried  before  Crowder  J. 


at  the  last  Spring  Assizes  for  Devon.  The  following 
account  of  the  facts  which  then  appeared  in  evidence 
is  taken  from  the  judgment  of  this  Court 


F.,  being  in 
possession  of 
plaintiff's 
goods,  not  as 
his  serf  ant, 
iMit  as  bailee 
with  a  special 
property,  de- 
livered them 
to  defendant 
with  intent  to 

give  him  a  lien  tgdntt  plaintiff;  and  defendant  peaceably  and  bon^  fide  took  possession 
with  this  intention,  but  had  no  lien  aud  had  no  right  to  detain  the  goods  as  aninst  plaintiff. 
Plaintiff  demanded  the  goods,  and,  being  refused,  brought  replevin.  Pica :  Non  cepit.  On 
proof  of  the  above  facts  plaintiff  had  a  verdict,  with  leave  to  defendant  to  move  to  enter  a 
verdict.    A  rule  being  obtained. 

Held :  that  there  had  been  no  taking  changing  the  possession :  and  that,  though  the 
plaintiff  conld  have  recovered  in  trover  or  detinue,  repletin  did  not  lie.     And  a  rnie  \ 
made  absolute  for  a  nonsuit 


mle  was 
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**  One  Faeey  was  indebted  to  the  plaintiff.  He  brought  1856. 
him  I5i  towards  payment  of  the  debt,  but  requested  uxxfva% 
and  obtained  permission  to  lay  the  money  out  in  the  blI'ie. 
purchase  of  a  horse  and  cart,  which  were  to  be  the 
property  of  the  plaintiff,  but  of  which  Facey  was  to 
have  the  possession  and  the  use,  subject  to  such  occa- 
sional use  as  plaintiff  might  require  to  have  of  them, 
and  to  their  being  given  up  to  plaintiff  when  be  should 
demand  them.  Accordingly  Facey  made  the  purchase : 
the  possession  and  the  use  were  substantially  with  him ; 
he  fed,  stabled  and  took  care  of  the  horse ;  there  was 
some  evidence  that  his  name  was  on  the  front  of  the 
cart;  certainly  plaintiff's  was  on  the  side;  under  what 
circumstance  placed  there  the  evidence  was  contrar 
dictory,  the  plaintiff  alleging  it  to  have  been  placed 
s  in  the  ordinavy  way  as  an  evidence  of  property,  the 
defendant  insinuating  that  it  was  so  placed  in  order  to 
protect  it  from  Facejf%  other  creditors.  It  is  not  how- 
ever material,  because  on  the  one  hand  the  plaintiff's 
property  we  take  to  be  indisputable,  and  on  the  other 
we  do  not  think  there  is  evidence  enough  to  charge  the 
defendant  with  fivud  or  collusion  in  the  circumstances 
under  which  he  obtained  possession,  and  which  we  now 
proceed  to  state. 

<'JF*acey  determined  to  emigrate;  and  the  defendant 
knew  of  his  intention ;  but  the  plaintiff  did  not  The 
horse  and  cart  were  used  in  transporting  Facey^n  effects 
to  the  pier  at  which  he  was  to  embark;  and  the 
defendant,  to  whom  he  owed  money  for  fodder  supplied 
to  the  horse,  went  with  him  to  procure  payment  if  he 
could:  at  parting  Facey  delivered  the  horse  and  cart 
to  him,  telling  him  to  take   them  for  the  debt,  but 
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1856.  adding  that  he  owed  the  plaintiff  money  also^  and  that» 
Mennis  ^^  ^^  would  discharge  the  debt  due  to  the  defendant, 
BiIkb.  ^^ich  was  much  less  than  their  value,  he  was  to  give 
them  up  to  him.  In  this  manner  the  defendant  acquired 
his  possession.  The  plaintiff  for  some  time  remained  in 
ignorance  of  what  had  passed ;  and  afterwards,  coming 
to  the  knowledge  of  it,  demanded  them;  but  the 
defendant  refused  to  deliver  them  unless  his  debt  were 
paid:  whereupon  the  plaintiff  proceeded  to  replevy  the 
goods,  and  so  brought  the  present  action." 

Upon  these  facts  the  learned  Judge  directed  a  verdict 
for  the  plfdntiff,  with  leave  to  move  to  enter  a  verdict 
for  the  defendant  or  a  nonsuit,  if  under  such  circum- 
stances replevin  did  not  lie. 

Mantoffue  Smith,  in  the  ensuing  Term,  obtained  a 
rule  Nisi  accordingly. 

Collier  and  Karslake,  in  last  Hilary  Term,  shewed 
cause  (a).  It  is  not  disputed  that  trover  or  detinue 
would  have  lain;  but  it  is  said  replevin  will  noL 
Replevin  is  not  confined  to  cases  of  goods  taken  by 
way  of  distress ;  Mellar  v.  Leather  (4),  George  v.  Cham^ 
bers  (c).  If  the  plaintiff  had  delivered  the  goods  upon 
a  contract,  replevin  would  not  lie ;  Galloway  v.  Bird{d)i 
but  on  the  evidence  Facey  gave  them  without  authority, 
and  the  detainer  by  the  defendant  was  tortious.  Every 
unlawful  detention  is  a  taking ;  Evans  v.  Elliott  (e).  Six 
Carpenters*  Case  {g). 

(a)  May  22d  and  May  24tb.  Before  Coltridge,  Erie  and  Crompton  J«. 
(6)  y  E.^  B.  619.  (c)  \\  Af.^  W,  149. 

id)  4  Bing.  299.  (e)  &  A.  ^  E.  142. 

(p)  6  Rtp.  146  a. 
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Montague  Smith  and  Cokridge^  contra.  It  maybe  that  1856. 
replevin  is  not  confined  to  takings  by  way  of  distress,  Mennib 
but  will  lie  wherever  there  is  a  wrongful  taking  of  goods.  blIke. 
That  is  all  that  is  said  in  George  v.  Chambers  (a)  and 
Mellor  V.  Leather  {b).  And,  where  there  has  been  origi- 
nally a  taking,  every  wrongful  detention  is  a  fresh  taking. 
But  replevin  does  not  lie  on  the  ground  of  a  wrongful 
detention,  when  there  has  been  no  taking  originally; 
Galloioay  v.  Bird{c);  nor  if  the  original  taking  were 
abroad,  though  the  goods  are  detained  here ;  Nightingale 
V.  Adams  (d).  The  analogy  is  close  to  the  asportavit 
in  felony.  The  question  then  comes,  what  is  the  taking 
requisite  to  support  replevin.  In  Ex  parte  Chamber^ 
lain  (e)  and  Shannon  v.  Shannon  (g)  Lord  Redesdale 
points  out  that  it  would  be  most  unjust  to  enable  the 
claimant  to  change  the  possession  of  goods.  Replevin 
can  only  be  to  restore  the  possession  as  it  was  before  the 
taking ;  and  that  taking  must  therefore  be  a  real  change 
of  possession  in  invitum.  The  course  of  pleading  shews 
t&is.  The  avowant  must  make  a  good  title  in  omnibus ; 
note  (3)  to  Pook  v.  lionguemll  (A).  The  reason  is  that 
the  plaintiff  in  replevin  is  in  possession,  and  the  avowant 
is  therefore  to  shew  a  title  against  him.  The  taking, 
therefore,  must  have  been  a  real  one,  disturbing  that 
kind  of  possession  in  the  plaintiff  that  would  be  prima 
facie  title  as  against  the  avowant.  If  replevin  could  be 
brought  against  a  person  who  peacefully  and  lavrfully 
obtained  possession,  it  would  enable  a  claimant,  who,  if 
be  brought  trover,  would  have  to  prove  his  tide  affir- 

(a)  n  M,9fW.  149.  (6)  \  E.  ^  B.  619. 

(e)  4  Bing,  299.  (<f)   1  Shower,  91. 

^e)  1  Seh.  $•  Lef.  320.  {g)  1  Sch.  ^  Lef.  324. 

(A)  2  Wnu.  Saund.  285. 
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1856.       mativeljr,  to  throw  upon  the  other  side  the  burthen  of 
Mennib      pleading  a  title  as  against  him. 
BijiKJB.  Cur,  adv.  vulL 

CoLERiDGB  J.  now  delivered  judgment  This  was 
a  rule  to  enter  a  nonsuit  or  verdict  for  the  defendant  on 
a  plea  of  Non  cepit  to  a  declaration  in  replevin.  And 
the  facts  were  in  substance  these.  His  Lordship  then 
stated  the  facta  as  ante,  p.  843,  and  proceeded  as  follows. 

Upon  these  facts  the  question  raised  is.  Whether  there 
was  any  taking  of  the  horse  and  cart  from  the  plaintiff  by 
the  defendant  ?  And  we  are  of  opinion,  looking  to  the 
nature  and  purpose  of  the  action  of  replevin,  that  there 
was  no  taking  in  the  sense  in  which  that  word  must 
be  understood  in  this  issue.  The  whole  proceeding  of 
replevin,  at  common  law,  is  distinguished  from  that  in 
trespass  in  this,  among  other  things :  that,  while  the  latter 
is  intended  to  procure  a  compensation  in  damages  for 
goods  wrongfully  taken  out  of  the  actual  or  constructive 
possession  of  the  plaintiff,  the  object  of  the  former  is  to 
procure  the  restitution  of  the  goods  themselves;  and 
this  it  effects  by  a  preliminary  ex  parte  interference  by 
the  o£Bcer  of  the  law  with  the  possession.  This  being 
done,  the  action  of  replevin,  apart  from  the  replevin 
itself,  is  again  distinguished  from  trespass  by  this,  that, 
at  the  time  of  declaring,  the  supposed  wrongful  posses- 
sion has  been  put  an  end  to,  and  the  litigation  proceeds 
for  the  purpose  of  deciding  whether  he,  who  by  the 
supposition  was  originally  possessed,  and  out  of  whose 
possession  the  goods  were  taken,  and  to  whom  they  have 
been  restored,  ought  to  retain  that  possession,  or  whether 
it  ought  to  be  restored  to  the  defendant  Blachstone 
(3  Camm.  146),  after  observing  that  the  Mirror  ascribes 
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the  inyention  of  this  proceeding  to  GlanvU,  says  that  1856. 
it  ''obtains  only  in  one  instance  of  an  unlawful  taking,  Mennik 
that  of  a  wrongful  distress."  If  by  this  expression  he  blaks. 
only  meant  that  in  practice  it  was  not  usual  to  have 
recourse  to  replevin  except  in  the  case  of  a  distress 
alleged  to  be  wrongful,  he  was  probably  justified  by  the 
fact  But  there  are  not  wanting  authorities  to  shew  that 
the  remedy  by  replevin  was  not  so  confined ;  and  in  the 
case  of  Shann&n  v.  Shannon  (a)  Lord  Redesdale  finds 
fault  with  this  passage,  saying  that  the  definition  is 
"  too  narrow,"  and  that  ''  many  old  authorities  will  be 
found  in  the  books  of  replevin  being  brought  where 
there  was  no  distress :"  and  the  learned  reporters,  in  a 
note  to  the  passage,  refer  to  Spelman^s  Glossary^  485  (tit 
Beplegio);  Doctrina  Pkicitandif  Replevin,  313 ;  Com. Dig. 
Bepkmn  (A);  and  Gilbert,  Distress  and  Replevin,  68  (ft). 

There  is  no  doubt  that  passages,  such  as  those  referred 
to,  may  be  found,  stating  the  definition  very  broadly; 
yet  we  believe  that,  when  the  authorities  on  which  some 
of  them  rest  are  examined,  and  when  due  attention  has 
been  paid  to  the  context  in  others,  it  will  appear  in  the 
result  questionable,  at  the  least,  whether  the  commen- 
tator's more  qualified  definition  was  not  correct ;  at  least 
that  replevin  was  instituted  as  a  peculiar  remedy,  and 
under  the  Statute  of  MarWritfye,  by  plaint  as  a  festinum 
remedium  for  the  injury  of  an  unlawful  distress. 

Thus  in  2  Roll  Ahr,  430,  RtpUvin  (B)  2.,  it  is  said,  if 
trespasser  takes  beasts,  replevin  lies  of  this  taking  at 
election ;  the  authority  for  this  is  Yearb.  Mich.  7  H.  4. 
fol.  28  B :  where,  the  counsel,  or  another  Judge,  alleg- 
ing the  contrary,  G^eoigne(c)  says,  "  He  may  elect  to 

(a)  \  SA.^  Lrf  3*24.  327.  (&)  4t)i  EditioD,  p.  80. 

(e)  C.  J.  of  K.  R- 
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1856.        have  replevin  or  writ  of  trespass;"  but  he  adds,  or  the 
Mennib      reporter  adds,  «<and  some  understand  that  he  cannot;** 

Blake.        ^^^  which  last  a  reason  is  given. 

Again,  Com,  Dig.  Replevin  (A):  "Replevin  lies  of 
all  goods  and  chattels  unlawfully  taken:"  for  this  no 
authority  is  cited ;  but  the  context  shews  that  the  Chief 
Baron  was  thinking,  not  so  much  of  the  circumstances 
under  which  taken,  as  of  the  things  themselves;  for  he 
adds,  "  whether  they  be  live  cattle,  or  dead  chattels,"  or 
"  a  swarm  of  bees,"  or  "  iron  of  his  mill,"  citing  Fitz- 
herherfs  Natura  Brevium,  in  whose  chapter  on  Replevin 
we  do  not  find  the  law  so  broadly  laid  down.  As  to  the 
passage  to  which  reference  is  made  in  Lord  Chief  Baron 
Gilbert,  it  should  be  remembered  that  the  treatise  is  on 
the  Law  of  Distresses  and  Replevins,  and  the  passage 
occurs  in  a  chapter  in  which  replevin  is  treated  of  with 
reference  to  distress,  as  if  the  two  formed  parts  of  one 
subject  matter.  Little  therefore  can  be  inferred  from 
the  generality  of  the  language  in  a  single  sentence.  A 
dictum  of  Lord  JEllenbarouffh  has  also  been  referred  to 
in  Dare  v.  Wilkinson  (a),  from  which  the  inference  is 
that  he  thought  replevin  might  conveniently  be  had 
recourse  to  more  often  than  it  was,  instead  of  bringing 
trover;  but  it  was  an  observation  thrown  out  in  the 
course  of  a  cause,  a  recollection  of  what  Mr.  Wallace 
used  to  say,  not  ruling  any  point,  nor  deciding  any 
thing,  in  the  cause :  much  importance  ought  not  to  be 
attached  to  such  casual  observations,  even  of  so  great  a 
Judge,  at  Nisi  prius.  On  the  other  hand.  Lord  Coke 
seems  to  be  authority  the  other  way.  In  Co.  Lilt 
145.  b.  is  the  following  passage :  *'  A  replegiare  lyeth, 

(a)  2  Stark.  N.  P,  C.  2B7. 
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as  Liitteton  here  teacheth  us,  where  goods  are  distrained       1856. 
and  impounded^  the  owner  of  the    goods  may  have  a      Mennib 
writ  de  replegiari  facias,  whereby  the  sheriff  is  com-       Blake. 
manded,  taking  sureties  in  that  behalf  to  redeliver  the 
goods  distrained  to  the  owner,  or  upon  complaint  made 
to  the  sheriff  he  ought  to  make  a  replevy  in  the  county. 
Replegiare  is  compounded  of  re  and  plegiare,  as  much 
as  to  say,  as  to  redeliver  upon  pledges  or  sureties." 

From  a  review  of  these  and  other  authorities  which  might 
be  added,  it  may  appear  not  settled  whether  originally 
a  replevy  lay  in  case  of  other  takings  than  by  distress. 
Nor  is  it  necessary  to  decide  that  question  now;  for,  at 
all  events,  it  seems  clear  that  replevin  is  not  maintainable 
unless  in  a  case  in  which  there  has  been  first  a  taking 
out  of  the  possession  of  the  owner.  This  stands  upon 
authority  and  the  reason  of  the  thing.  We  have  referred 
already  to  a  dictum  of  Lord  Redesdale.  Three  cases 
are  to  be  found ;  Ex  parte  Chamberlain  (a).  In  re  Wil- 
sons (i),  and  Shannon  v.  Shannon  (c),  in  which  the  law 
is  so  laid  down  by  Lord  Redesdale.  And  these  are  cases 
of  great  authority ;  for  that  very  learned  Judge  found 
the  practice  in  Ireland  the  other  way.  He  felt  the 
inconvenience  and  injustice  of  it:  he  consulted  with 
the  Lord  Chief  Justice  and  obtained  the  opinion  of  the 
other  Judges,  and  then  pronounced  the  true  rule,  which, 
in  one  of  these  cases.  In  re  Wilsons  (ft),  he  thus  states : 
The  writ  of  replevin  **  is  merely  meant  to  apply  to  this 
case,  (viz.)  where  A»  takes  goods  wrongfully  from  P,  and 
B  applies  to  have  them  redelivered  to  him  upon  giving 
security  until  it  shall  appear  whether  A  has  taken  them 
rightfully.     But  if  A  be  in  possession  of  goods,  in  which 

(a)  XSck^^Lrf,  320.  {h)  \  Sch.^  Lef.  320.  DoCa  (a). 

(«)  1  Seh,  ^  Ltf,  324. 

YOL.   VI.  3   I  E.   &   B. 
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1856.  ^  claims  a  property,  this  is  not  the  writ  to  try  that 
j^^^,^.^^ —  right."  In  the  course  of  these  cases  his  Lordsliip 
^•^^  points  out  how  replevin  proceeds  against  the  general 
presumption  of  law  in  favour  of  possession;  how  it 
casts  upon  him  who  was  in  possession  the  burthen  of 
first  proving  his  right;  and  he  puts  {Ex parte  Chamber- 
lam  (a)  )y  as  a  reductio  ad  absurdum,  a  case  not  unlike 
the  present.  "  Suppose,"  says  he,  "  the  case  of  a  person 
having  a  lien  on  goods  in  his  possession,  and  who  insists 
on  being  paid  before  he  delivers  them  up :  I  do  not  see 
an  the  principles  insisted  an,  why  a  writ  of  replevin  may 
not  issue  in  that  case."  'The  reason  of  the  thing  is 
equally  decisive :  as  a  general  rule  it  is  just  that  a  party 
in  the  peaceable  possession  of  land  or  goods  should 
remain  undisturbed,  either  by  the  party  claiming  ad- 
versely or  by  the  officers  of  the  law,  until  the  right  be 
determined  and  the  possession  shewn  to  be  unlawful, 
fiut,  where,  either  by  distress  or  merely  by  a  strong 
hand,  the  peaceable  possession  has  been  disturbed,  an 
exceptional  case  arises;  and  it  may  be  just  that,  even 
before  any  determination  of  the  right,  the  law  should 
interpose  to  replace  the  parties  in  the  condition  in  which 
they  were  before  the  act  done,  security  being  taken  that 
the  right  shall  be  tried,  and  the  goods  be  forthcoming 
to  abide  the  decision.!  Whatever  may  be  thought  of 
Lord  Coke's  etymology,  what  he  says  of  replegiare, 
while  it  shews  his  understanding  of  the  law,  gives  a 
true  account  of  what  replevin  is,  a  redelivery  to  the 
former  possessor  on  pledges  found.  But  this  is  ap- 
plicable clearly  to  exceptional  cases  only.  If,  wherever 
a  party  asserts  a  right  to  goods  in  the  peaceable  pos- 
session of  another,  he  has  an  election  to  take  them  from 
him  by  a  replevin,  it  is  obvious  that  the  most  crying 

(a)  1  Sch.  ^  Uf.  322. 
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injustice  might  not  unfrequently  result.  Now,  in  the  1856. 
present  case,  Facey  was  not  the  servant  of  the  plaintiff;  -m^^^x^ 
nor  was  his  possession  merely  the  possession  of  the 
plaintiff;  he  was  the  bailee  of  the  plaintiff,  and  had  a 
lawful  possession  from  the  delivery  of  the  owner,  which 
conferred  on  him  a  special  property.  This  did  not 
authorize  him  to  transfer  his  possession  to  the  defendant; 
nor  could  he  give  him  a  lien  for  his  debt  against  the 
paramount  right  of  the  true  owner  the  bailor:  after  a 
demand  and  refusal,  upon  the  admitted  facts  in  this  case, 
the  plaintiff  could  clearly  have  maintained  trover  against 
the  defendant ;  but  yet  there  was  nothing  wrongful  in 
his  accepting  the  possession  from  Facey;  he  acquired 
that  possession  neither  by  fraud  nor  violence ;  at  least 
none  is  found,  and  we  cannot  presume  either ;  and  he 
retained  the  possession  on  a  ground  which  might  justify 
the  retainer  until  the  alleged  ownership  was  proved. 
This  therefore,  in  our  opinion,  was  a  case  in  which  the 
plaintiff  could  not  proceed  by  replevin,  but  should  have 
proved  his  prior  right  in  trover  or  detinue. 

It  appeared  in  this  case  that  the  shcrifi^s  deputy  for 
the  issuing  of  replevins  was  the  attorney  for  the  plaintiff: 
and,  although  we  have  no  reason  to  believe  that  any 
thing  wrong  was  here  intended,  we  think  it  right  to 
notice  this  circumstance,  because  it  is  one  which  obviously 
might  lead  to  much  abus^  and  oppression.  It  is  proper 
to  be  known  that  there  are  several  cases  to  be  found 
in  the  books  in  which  attachments  have  issued,  where 
replevins  have  been  thought  to  have  been  granted 
improperly  and  from  improper  motives. 

The  rule  should  be  absolute,  not  to  enter  a  verdict, 
but  a  nonsuit. 

Rule  absolute  for  a  nonsuit. 
3  I  2 
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C.  CZCV.  ff.  1., 

Tilt  JR.  Canal 
Company  was 
incorporated, 
and  power  was 
given  to  the 
Corporation  to 
kola  lands 
witboat  re- 
striction as  to 
amount  or 
locality,  and 
to  take  lands 


The  Proprietors  of  The  Regent's  Canal,  Ap- 
pellants, against  The  Overseers  of  Hendon, 
Respondents. 

TW'OTICE  of  appeal  to  the  Middlesex  Sessions  being 
given  by  The  Company  of  Proprietors  of  the  Regent's 
Canal  against  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  Hendon,  made  on  the  22d  day  of  May  a.  d. 
1855,  a  case  was  stated  for  the  opinion  of  this  Court, 
the  material  parts  of  which  were  as  follows. 

So  much  of  the  rate  as  is  relevant  to  this  case  is  in 
the  following  form. 


Oocapier. 

Owner. 

Description  of 
Property  rated. 

Name  or 
sltoatton  of 
Property. 

Estimated 
extent. 

Gross 

estimated 
rental. 

Bateable 
Taloe. 

RateatlOdL 
intlM 
poond. 

B«Kent*s 

CamU, 

Company 

pnouin. 
Do. 

Bdres. 
Do. 

LandoMdass 

rent  charge, 
and  fishery. 

Cottages. 

Near  do. 

a. 
ISO 

£910. 
15. 

£864. 
19. 

£M. 

The  parties  do  not  desire  the  opinion  of  the  Court 
in  respect  of  the  rateability  of  the  fishery,  tithe  rent 


and  to  form  a 

canal  in  certain 

enumerated 

pariskes, 

amongst  wbick 

H.  was  not.    By  sect  101  lands  '*  of  end  belonging  to  tke  said  Company**  were  to  be  rated 

like  otker  lands  of  a  like  quality  in  tke  same  pariskes.    Subsequently  lands  were  purckased 

in  tke  parisk  of  H.    in  tke  name  of  a  trustee,  and  occupied  bj  tke  H,  Carnal  Company  as  a 

reserroir. 

Held  I  tkat  sect.  101  of  stat.  52  G.  3.  e.  cicv.  was  prospective,  and  applied  to  all  lands 
acquired  by  tke  J7.  Canal  Company ;  and  tkat  tke  lands  in  H,,  tke  fee  of  wkick  was  in 
anotker  party,  but  wbick  were  substantially  occupied  by  tke  R.  Canal  Company,  were  to  be 
rated  as  otker  lands  of  a  like  quility  In  tke  parisk  of  H, 
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charge  or  the  cottages,  as  the  present  controversy  relates 
onlj  to  the  principle  on  which  the  130  acres  are  to  be 
assessed,  and  to  the  question  whether  the  appellants 
are  to  be  assessed  in  respect  of  the  whole,  or  any,  and 
what  part  thereof. 

In  the  year  1819  The  Grand  Junction  Canal  Com- 
pantf,  T*he  Grand  Junction  Waterworks  Company  and 
The  Beffenfs  Canal  Company  entered  into  an  agreement 
under  seal,  dated  the  26th  of  May  1819,  for,  among 
other  things,  transferring  and  vesting  in  7%«  Grand 
Junction  Waterworks  Company  certain  powers,  then 
vested  in  TTie  Regents  Canal  Company^  for  taking  and 
having  a  supply  of  water  from  the  Thames^  and  for 
supplying  to  The  Regents  Canal  Company^  for  the  pur- 
poses of  the  navigation  of  the  Regent's  Canal,  the  water 
which  The  Grand  Junction  Waterworks  Company  were 
then  entitled  to  have  supplied  to  them  by  The 
Grand  Junction  Canal  Company.  In  order  to  carry 
the  agreement  into  effect  stat.  59  G.  3.  c,  cxi.  (a)  was 
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Before  and  at  the  time  of  the  making  of  the  agree- 
ment, the  powers  and  duties  of  TTie  Grand  Junction 
Canal  Company  were  regulated,  independently  of  its 
relations  to  Tlie  Grand  Junction  Waterworks  Com-' 
pany,  by  stat.  33  G.  3.  c.  80.  (ft)  and  stat.  34  G.  3. 


(a)  Local  and  personal,  public  **  To  vary  and  alter  certain  Acts  of 
His  present  Majesty,  relating  to  7%e  Grand  Jumetiom  Canal,  The  Grand 
Junction  WaierworkMt  and  The  Hegente  Canal,  in  order  to  effect  an  exchange 
of  water,  for  the  better  supply  of  the  Rejftnfe  Canal  Na?igation  and  Grand 
Junction  Waterworke." 

ib)  *'For  making  and  maintaining  a  navigable  canal  from  the  Orford 
Canal  Navigation  at  Bravneton,  in  the  county  of  Northampton,  to  join  the 
river  Thamee  at  or  near  Brentford,  in  the  county  of  Middleses,  and  also 
certain  collateral  cuts  from  the  said  intended  canal." 
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c.  24.  (a) ;  by  force  of  which  the  Grand  Junction  Canal  is 
brought  from  BraunstoHf  in  Northamptonshire^  to  Brentford, 
in  Middlesex,  and  stat  35  G.  3.  c.  43.  {b\  by  which  the 
Grand  Junction  Canal  is  carried  on  from  Norwood,  in 
Middlesex^  to  Paddington,  by  means  of  the  artificial 
channel  popularly  called  the  Paddington  CanaL  The 
relations  of  The  Grand  Junction  Canal  Company  to  The 
Grand  Junction  Waterworks  Company  were  regulated, 
before  and  at  the  time  of  the  said  agreement,  by  stat. 
38  G.  3.  c.  33.  (c)  and  stat  61  G.  3.  c.  clxix.  (d). 
In  fact,  The  Grand  Janction  Canal  Company  obtained 
statutory  powers  of  supplying  Paddington  and  Maryldnme 
with  water  from  their  canal  only ;  they  then  leased  their 
powers  and  a  right  to  call  on  them  for  a  supply  of  water 
in  exercise  of  those  powers,  not  exceeding  57,700  tons 
per  week,  to  one  Hill,  who  got  up  The  Grand  Junction 
Waterworks  Company,  which,  before  and  at  the  time  of 
the  said  agreement  of  1819,  was  entitled  to  have  and 

(a)  *'  For  inakiDg  certain  navigable  cuts  from  the  towns  of  Buckingham^ 
Ajflethtay,  and  Wendover,  in  tbe  countj  of  Buekingkamt,  to  commanieate 
with  tbe  Grand  Junction  Navigation,  aathorized  to  be  made  bj  an  Act  of 
the  last  session  of  Parliament ;  and  for  amending  tbe  said  Act.** 

(6)  "For  making  a  navigable  cut  from  The  Grand  Junction  Canal^  in 
tbe  precinct  of  Norwood,  in  tbe  county  of  MiddJuex,  to  Paddington,  in  the 
said  county.'* 

(c)  Local  and  personal,  public.  "  For  confirming  and  carrying  into 
execution  certain  articles  of  agreement  made  and  entered  into  between 
Beiibg  Lord  Bishop  of  London,  Thomat  Wood  Esq.,  Sir  John  Frederick 
baronet,  and  Arthur  Stanhope  Esq.,  Sir  John  Mortkead  baronet, and  dame 
Elizabeth  bis  wife,  and  Bobert  l^ietiethwayte  Esq  ,  and  Selina  his  wife, 
and  the  Company  of  proprietors  of  the  Grand  Junction  Canal  i  and  for 
other  purposes  therein  mentioned.** 

{d)  Local  and  personal,  public  "  For  confirming  certain  articles  of 
agreement  entered  into  between  the  Company  of  proprietors  of  tho 
Grand  Junction  Canal  and  certain  persons,  for  supplying  with  water  tbo 
inhabitants  of  the  parish  of  Baddington,  and  tbe  parishes  and  streets 
adjacent,  in  the  county  of  Middlesex** 
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did  have  their  water  supplied  from  the  Grand  Junction 
Canal.     The  Regenfs  Canal  begins  where  the  Padding^ 
ton  Canal  ends.     By  the  Act  constituting  The  Regen(» 
Canal  Company  (52  G.  3.  c.  cxcv.  (a))  The  Regewfs  Canal 
Company  were  empowered  to  supply  their  canal  with 
water  from  the  Thames  at  C/ielsea.     Stat.  34  G.  3.  c.  24. 
s.  19.  enacts  "  that  the  said  Company  of  proprietors  shall 
from  time  to  time   be  rated  to  all  parliamentary  and 
parochial  taxes  and  assessments,  for  and  in  respect  of 
the  lands  and  grounds  already  purchased  or  taken,  or 
to  be  purchased  or  taken,  and  all  warehouses  or  other 
buildings  to  be  erected  by  the  said  Company  of  pro- 
prietors, in  pursuance  of  the  said  recited  Act  and  this 
Act,  in  the  same  proportion  as  other  lands,  grounds,  and 
buildings,  lying  near  the  same  are  or  shall  be  rated,  and 
as  the  same  lands,  grounds,  and  buildings,  so  purchased 
or  taken,  or  to  be  purchased  or  taken,  and   erected, 
would  be  rateable  in  case  the  same  were  the  property 
of  individuals  in  their  natural  capacity."     Stat.  52  G.  3. 
c.  cxcv.  is  the  first  of  the  Acts  of  7^^  Regents  Canal 
Company,     Sect  1  enables  the   Company  to  make   a 
canal    to   be    called    The    Regents    Canal,   into    and 
through    several    parishes,  of  which  Hendon   (the   re- 
spondent  parish)  is  not  one,  and   also   mentions   the 
parishes,  &c  {Hendon   not   being  [one),  at,  in,   to  or 
through   which   reservoirs   may   be  made,   erected   or 
maintained.     Sect  101  enacts  ^'That  the  lands,  whether 
covered  with  water  or  not,  and  also  all  dwelling  houses^ 
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(a)  Local  and  personal,  pablic.  '*  For  making  and  maintaining  a 
navigable  canal  from  7A«  Grand  Junction  Canal  in  the  parish  of  PatU 
dington,  to  the  river  Thames  in  the  parish  of  Limekoutet  with  a  collateral 
cut  in  the  parish  of  St.  Leonard  Shoreditch^  in  the  county  of  Middleetx.^* 
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\vhari8j  warehouses,  lockboases,  and  other  houses  of  and 
~  belonging  to  the  said  Company  shall  be  rateable  and 
chargeable  to  the  maintenance  of  the  poor,  and  to  all 
other  parochial  rates  and  taxes,  in  the  several  parishes 
and  places  where  they  are  respectively  situated,  the 
lands  according  to  their  quantity  and  quality,  and  the 
dwelling  houses,  wharfe,  warehouses,  lockhouses,  and  other 
houses,  according  to  the  nature  and  respective  uses,  di- 
mensions, and  descriptions  thereof,  and  shall  be  chained 
and  assessed  in  like  manner  as  lands  of  a  like  quality,  and 
dwellinghouses,  wharfe,  warehouses,  lockhouses,  and  other 
houses  of  a  like  and  similar  size,  nature,  dimension,  or 
description,  in  the  respective  parishes  where  the  same 
shall  be  situate,  are  or  shall  be  assessed  or  chai^d ;  and 
that  the  rates,  duties,  and  other  personal  property  of  the 
said  Company  liable  to  be  rated  to  the  poor  or  other 
parochial  taxes  in  any  such  parishes  or  places,  shall  be 
rated  and  assessed  in  like  manner  and  in  the  same 
proportion  as  other  personal  property  rateable  in  the 
said  parishes  and  places  respectively  shall  be  rated  and 
assessed^  and  according  to  the  length  of  the  line  of  the 
said  navigation  in  such  respective  parishes  and  places, 
and  not  otherwise,  or  in  any  other  manner ;  provided 
that  before  such  personal  property  shall  be  rated,  four- 
teen days'  notice  shall  be  given  in  writing  to  or  left  at 
the  dwelling  house  or  usual  place  of  abode  of  the 
treasurer  or  clerk,  or  any  other  oflScer  of  the  said 
Company,  residing  in  the  parish  or  place  where  such 
rate  shall  be  intended  to  be  made,  by  the  respective 
overseers  of  the  poor,  of  the  intention  so  to  do.**  It  was 
not  stated  in  the  case,  but  was  pointed  out  during  the 
argument,  that,  though  the  powers  to  make  the  canal. 


XX.  VICTORIA. 


857 


&C.,  were  limited  to  certain  enumerated  parishes,  in 
which  Hendon  was  not  incladed,  sect.  1  also  gave  the 
Company  <'  full  power  and  authority  to  purchase  and 
hold  lands,  tenements,  and  hereditaments,  to  them,  their 
successors,  and  assigns,  for  the  use  of  the  said  navigation 
and  undertaking,"  without  any  restriction  as  to  locality. 
The  case  then  set  forth  the  provisions  of  stat  59  G.  3. 
c.  czi,,  and  the  effect  of  a  deed  of  covenant  and  agree- 
ment, dated  26th  May  1819,  made  between  The  Grand 
Junction  Canal  Company^  The  Grand  Junction  Water* 
works  Company  and  2^  Regents  Canal  Company,  These 
were  principally  material  as  affording  evidence  from 
which  the  Court  might  draw  an  inference  of  &ct  as  to 
whether  the  appellants  exclusively  occupied  the  land 
forming  the  reservoir,  or  merely  had  an  easement  to 
store  water  there.  The  Court  drew  the  inference  from 
the  whole  case  that  they  were  occupiers  of  the  whole 
land  forming  the  reservoir.  Such  parts  of  the  case  as 
merely  bore  upon  this  question  are  omitted  or  abridged. 
The  effect  of  the  Act  was  to  enable  The  Grand  Junction 
Canal  Company  to  exercise  all  their  statutable  powers 
for  the  purpose  of  supplying  water  to  the  Regents  Canal 
from  the  Paddington  branch  of  the  Grand  Junction  Canals 
so  soon  as  The  Regents  Canal  Company  should  have 
agreed  with  The  Grand  Junction  Waterworks  Company 
to  accept  this  supply  in  lieu  of  The  Regents  Canal  Comr 
pony's  powers  to  take  water  from  the  Thames,  and  The 
Grand  Junction  Waterworks  Company  in  consideration 
thereof  to  abandon  their  right  to  a  supply  of  water  from 
the  Grand  Junction  Canal.  The  effect  of  the  deed,  so 
far  as  material  to  the  present  report,  was  to  agree  to  this 
exchange,  with  provisions  securing  priority  to  the  Grand 
Junction  Canal  when  the  water  was  low  and  not  sufficient 
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to  sapply  both  canals.    This  arrangement  was  confirmed 
by  Stat.  7  G,  4.  c.  cxl.  (a). 

Under  these  Acts  and  deed  of  covenant  or  agreement 
the  Regent's  Canal  was  supplied  from  the  Grand  Junc- 
tion Canal  for  a  period  of  fifteen  years,  without  any 
extension  of  the  means  or  apparatus  of  supply.  Towards 
the  end  of  that  period,  however.  The  Regents  Canal 
Company  thought  it  expedient  to  pen  back  the  waters  of 
the  Brent  into  the  natural  basin  formed  by  the  con- 
verging slopes  of  the  lands,  of  which  the  130  acres 
mentioned  in  the  rate  are  a  part.  By  their  own  Act 
(52  G.  3.  c.  cxcv.)  they  had  no  power  to  take  or  hold 
any  part  of  those  lands.  Under  stat.  33  G,  3.  c.  80., 
stot  35  G,  3.  c.  43.  and  stat.  69  G.  3.  c  cxi.,  Tlu  Grand 
Junction  Canal  Company  had  the  power  to  make  and 
maintain  a  reservoir  on  the  said  lands  for  the  purpose 
of  supplying  the  Regent's  Canal  Navigation  with  water 
therefirom.  In  the  year  1835,  therefore.  The  Regents 
Canal  Company  entered  into  negotiations,  which  termi- 
nated (so  &r  as  regards  a  portion  of  the  130  acres 
mentioned  in  the  rate)  in  the  land  being  conveyed  by 
instruments  in  the  following  form,  as  in  the  said  instru- 
ment mentioned  (the  name  of  The  Grand  Junction  Canal 
Company  being  used,  but  the  last  named  Company  only 


(a)  Local  and  personal,  public  **  To  amend  an  Act  of  Hit  late  Majeaty*! 
reign,  for  confirming  certain  articles  of  agreement  between  the  Company 
of  proprietors  of  the  Grand  Jnnctum  CoMtU  and  certain  persons  lor 
supplying  with  water  the  inhabitants  of  Paddington  and  places  adjacent 
in  the  county  of  MiddUttx;  and  also  an  Act  of  His  said  late  Majesty's 
reign,  to  alter  certun  Acts  relating  to  the  Grand  Junctiom  Canal,  the 
Grand  Junction  Waterworks,  and  the  Rogtnt^t  Canal,  in  order  to  effect  an 
exchange  of  water  for  the  better  supply  of  the  HtgtntM  Canal  Navigation 
and  Grand  Junction  Waterworks ;  and  for  amending  the  powers  vested  in 
The  Grand  Junction  Waterworks  Companp ;  and  for  other  purposes  relating 
thereto/' 


XX.   VICTORIA. 


859 


giving  their  names  and  lending  their  powers,  and  not 
interfering  in  any  other  way  in  the  transaction). 

I  A.  B.  of  ,  in  consideration  of  the  sum  of  £ 

to  me  paid  by  the  Company  of  Proprietors  of  the  Grand 
Junction  Canal  on  behalf  of  the  Company  of  Proprietors 
of  the  Regen£»  Canal^  do  hereby  grant  and  release  unto 
the  said  first  mentioned  Company  all  that  &c«  To  hold 
to  the  said  first  mentioned  Company  for  ever,  by  virtue 
and  according  to  the  true  intent  and  meaning  of  the 
Acts  of  Parliament  passed  for  making  and  maintaining 
the  Grand  Junction  Cbnu/and  the  several  cuts  therefrom, 
and  in  particular  of  the  Act  of  Parliament  passed  in 
the  59th  G.  3.  c.  cxi.     In  witness,  &c. 

This  conveyance  was  followed  by  an  instrument  under 
seal,  dated  the  16th  of  December  1835.  Thb  agreement 
was  part  of  the  case ;  it  was,  however,  only  material  as 
affording  evidence  as  to  the  occupation  of  the  land  forming 
the  reservoir;  and,  the  Court  having  drawn  the  inference 
of  fact  that  it  was  occupied  by  TTie  Regenfs  Canal  Com- 
pany, it  is  omitted  in  this  report  In  the  year  1835,  and 
under  the  powers  given  to  The  Grand  Junction  Canal 
Company  by  stat  35  G*  3.  c.  43.,  a  dam  was  erected 
by  the  appellants  to  pen  back  the  water  of  the  Brent 
into  the  land  conveyed  as  above  mentioned ;  and  so  the 
reservoir  was  originally  made.  The  capacity  of  the 
reservoir  formed  by  the  land  conveyed  in  1835  proving 
insufficient  for  the  purposes  of  The  Regenfs  Canal  Com-- 
pany,  an  additional  part  of  the  said  130  acres  was 
conveyed,  in  the  year  1838,  in  a  manner  and  under 
circumstances  precisely  similar  to  the  conveyance  of  the 
year  1835.  In  the  same  year  the  dam  was  enlarged  and 
strengthened  by  the  appellants  so  as  to  be  capable  of 
withstanding  the  pressure  of  the  increased  accumulation 
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of  water.  The  area  of  lands  affected  by  these  convey- 
ances thus  made  in  the  years  1835  and  1838  is,  in  the 
whole,  75  acres.  The  dam  and  apparatus  connected  there- 
with were  always  under  the  controul  and  management 
of  2^  Regents  Canal  Company.  The  case  then  stated 
facts  for  the  purpose  of  shewing  that  The  Grand  Junction 
Canal  Company  occupied  the  reservoir,  subject  to  an 
easement  in  7%«  Regent's  Canal  Company;  but  the 
Court  drew  a  contrary  inference.  These  fisu^ts  are 
omitted.  In  fact,  the  money  paid  upon  the  conveyances 
above  mentioned  was  paid  to  the  vendors  by  The  Regenfe 
Canal  Company,  out  of  their  own  funds,  without  the 
interference  of  The  Grand  Junction  Canal  Company. 
The  reservoir  could  not  be  enlaiged  beyond  the  said 
75  acres  without  taking  in  other  lands,  which  neither 
Tlie  Grand  Junction  Canal  Company  nor  The  Begenfs 
Canal  Company  had  power  to  take  or  hold.  Some  time 
after  the  75  acres  had  been  formed,  as  above,  into  a 
reservoir,  which  is  called  the  Brent  reservoir,  the  appel- 
lants, with  the  consent  of  7%«  Grand  Junction  Canal 
Company,  supplied,  for  profit,  from  their  canal  T/te  Lon-- 
don  and  North  Western  Railway  Company  with  water  for 
the  use  of  their  locomotive  engines,  and  also  allowed 
the  water  of  the  appellants'  canal  to  be  used  for  the 
purpose  of  manufactories  on  the  canal.  This  proceed- 
ing remained  without  sanction  by  the  Legislature  until 
the  year  1851.  In  that  year,  the  75  acres  having  for 
some  time  been  found  to  be  of  capacity  inadequate  to  the 
business  of  the  appellants,  stat.  14  &  15  Vict  c.  xxxii.  (a) 
was  passed,  which,  after  reciting  ihc  existence  of  the 


(a)  Local  and  peraooal,  public.  "  To  enable  tbe  Company  of  proprieton 
of  the  Regtni**  Canal  to  enlarge  tbe  reservoir  on  the  river  BraUi  and  to 
amend  tbe  Acts  relating  to  the  canal.** 
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Brent  reservoir,  and  that  the  supply  of  water,  obtainable 
fix)in  the  sources  from  which  the  appellants  were  then 
authorized  to  draw  water  for  the  service  of  their  canal, 
was  insufficient  for  the  increased  and  increasing  trade 
of  their  canal,  empowered  the  appellants  to  enlarge  the 
said  reservoir,  and  to  collect  into  it,  as  intended  to  be 
enlarged,  the  water  of  the  river  Brefii,  and  to  convey 
such  water  into  the  Grand  Junction  Canal  by  means  of 
the  feeder  which  then  communicated  between  the  then 
existing  reservoir  and  the  Grand  Junction  Canal,  in  the 
parish  of  Willesden.  Under  the  powers  of  the  last 
mentioned  Act  the  residue  of  the  said  130  acres  were 
purchased  in  fee  by  the  appellants.  The  last  mentioned 
Act  contains  no  provisions  whatever  with  respect  to 
rating.  After  the  said  purchase  the  dam  was  again 
enlai^ed  and  strengthened  by  the  appellants,  and 
thereby  the  present  reservoir  made.  This  reservoir  so 
enlarged  extends  into  the  three  parishes  of  WUlesden, 
Kingsbury  and  Hendon ;  but  by  far  the  greater  part  of 
it  is  in  the  parish  of  Hendon.  The  whole  reservoir  and 
its  waters  are  under  the  controul  and  management  of 
the  appellants,  who  let  the  fishing.  The  dam  is  not  so 
constructed  as  to  deliver  from  the  Brent  into  the  feeder, 
in  a  given  period  of  time,  a  lai^er  volume  of  water  than 
would  have  been  delivered,  in  an  equal  period  of  time, 
before  any  part  of  the  130  acres  had  been  purchased: 
but  by  means  of  the  reservoir  the  period  of  supply  is 
lengthened,  and  so  the  appellants  obtain  the  quantity 
which  they  require  in  excess  of  what  they  required  and 
received  before  the  purchase  in  1835.  The  8th  section 
of  Stat.  14  &  15  Vict.  c.  xxxii.  is  in  the  following  words: 
*'  That  nothing  in  this  Act  contained  shall  extend  or  be 
construed  to  extend  to  take  away,  abridge,  alter,  or  affect 
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the  rights  or  interests  of  the  Company  of  proprietors  of 
the  Grand  Junction  Canal  to  or  in  any  of  the  waters  of 
the  river  Brent  to  be  collected  in  the  said  reservoir, 
whether  in  its  existing  state  or  as  the  same  shall  have 
been  enlarged  under  this  Act,  but  that  the  said  Company 
of  proprietors  of  the  Grand  Junction  Canal  shall  have 
such  and  the  same  use,  right,  and  benefit  of,  in,  and  to  all 
the  said  waters  as  they  would  have  had  if  this  Act  had 
not  passed"  Sect.  9  is  as  follows :  <*  And  whercms  the 
said  Company  of  proprietors  of  the  Regents  Canal  have, 
with  the  consent  of  the  said  Company  of  proprietors  of 
the  Grand  Junction  Caruil,  supplied  The  London  and 
North  Western  Raihoay  Company  with  some  of  their 
surplus  water  for  the  use  of  their  locomotive  engines, 
and  have  otherwise  allowed  the  water  of  the  said  canal 
to  be  used  for  purposes  of  manufactories  on  the  canal, 
and  doubts  may  arise  whether,  under  the  provisions  of 
the  said  secondly  recited  Act  of  the  59th  year  of  the 
reign  of  King  G.  3.  and  of  the  said  Act  of  the  7th  year 
of  the  reign  of  King  G.  4.,  such  application  of  water  was 
legal:  Be  it  therefore  enacted,  that,  notwithstanding 
any  thing  in  the  two  last  mentioned  Acts  or  either  of 
them  or  in  this  Act  contained,  it  shall  be  lawful  for  the 
said  Company  of  proprietors  of  the  Regents  Canal,  with 
the  consent  of  the  Company  of  proprietors  of  the  Grand 
Junction  Canal  under  their  common  seal,  to  dispose  of 
or  permit  to  be  taken  from  their  canal  and  works  any 
water  to  or  by  any  person  or  persons,  provided  the 
same  be  applied  for  the  use  of  any  locomotive  or  other 
steam  engines,  or  for  any  manufactories  upon  the  canal 
or  connected  therewith."  The  appellants  have,  con- 
tinually since  the  passing  of  the  last  mentioned  Act  to 
the  time  of  making  the  rate  appealed  against,  supplied 
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Water  for  the  use  of  locomotive  and  other  steam  engines, 
and  for  manufactories  on  the  canal  or  connected  there- 
with, under  the  powers  conferred  on  them  by  the  said 
9th  section,  for  which  supply  they  have  been  paid  by 
the  parties  supplied.  The  river  Brent^  by  means  of  the 
said  reservoir  in  the  respondent  parish,  near  the  said 
feeder,  is  one  of  the  sources  from  which  the  supplies  of  the 
water  have  been  obtained  for  the  purposes  of  being  used 
by  the  appellants  as  last  mentioned.  All  the  Acts  of 
Parliament  relating  to  The  Grand  Junction  Canal  Com" 
fanyy  The  Grand  Junction  Waterworks  Company^  and 
The  Regents  Canal  Company y  with  the  exception  of  one, 
were  passed  and  came  into  operation  before  the  passing 
and  coming  into  operation  of  the  Parochial  Assessment 
Act,  6  &  7  ^.  4.  c.  96.  The  only  clauses,  in  the  whole 
series  of  the  said  Acts,  which  expressly  relate  to  rating 
are  the  19th  section  of  stat.  34  G.  3.  c.  24.  and  the  10 1st 
section  of  stat  52  G.  3.  c.  cxcv. 

The  case  then  referred  to  a  map  on  which  the 
different  portions  of  the  130  acres  acquired  at  different 
times  were  shewn.  The  various  Acts,  and  the  two  agree- 
ments of  1819  and  1835  above  referred  to,  accompanied 
the  case,  and  were  to  be  parts  of  it.  The  case  then 
concluded  as  follows. 

It  is  agreed  by  the  parties  that  such  portion  of 
the  130  acres  as  ought  not  to  be  assessed  according 
to  either  of  the  rating  clauses  above  mentioned  ought 
to  be  assessed  at  11  per  acre,  and  that  such  portion 
thereof  as  ought  to  be  assessed  according  to  either 
of  the  said  rating  clauses  ought  to  be  assessed  at 
3/.  per  acre.  The  question  for  the  opinion  of  the 
(3ourt  is.  Whether  the  appellants  are  liable  to  be  rated 
for  the  whole  or  some,  and,  if  some  only,  what  part,  of 
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of  the  said  130  acres,  and  what  amount    in    respect 
thereof. 

The  case  was  argued  in  last  Trinity  Term  (a). 

Pashley,  in  support  of  the  rule.  This  reservoir  is 
formed  upon  land  acquired  at  three  different  times. 
The  two  parcels  of  the  land  first  acquired,  forming  in 
all  seventy  five  acres,  were  purchased  in  the  name  of 
The  Grand  Junction  Canal  Company^  who  are  the  legal 
owners  of  the  fee  of  this  part  of  the  reservoir.  As  far 
as  regards  that  portion  of  the  land  there  is  a  question 
of  fact,  whether  The  Regent^s  Canal  Company  are  occu- 
piers of  that  land  or  not  (His  arguments  on  the 
question  of  fact  are  omitted.  It  will  be  seen  from  the 
judgment  that  the  Court  drew  the  inference  that  this 
land  was  conveyed  to  The  Grand  Junction  Canal  Com- 
pany substantially  for  The  Regent's  Canal  Company^  who 
occupied  the  whole  reservoir,  though  The  Grand  Junction 
Canal  Company  had,  by  virtue  of  the  provisions  for 
securing  them  a  priority  of  supply  in  times  of  drought, 
some  controul  over  their  mode  of  occupation.)  The 
rest  of  the  reservoir  is  admittedly  occupied  by  The 
Eegenfs  Canal  Company.  Then  the  question  arises 
whether  the  rating  clauses,  either  in  the  Grand  Junction 
Canal  Act  (34  G.  3.  c.  24.  s.  19.),  or  in  the  Regent's  Canal 
Act  (52  G.  3.  c.  cxcv.  s.  101.),  apply  to  any  part  of  this 
land.  As  far  as  regards  stat.  34  G.  3.  c.  24.  s.  19.,  it 
clearly  is  confined  to  cases  in  which  TTie  Grand  Junction 
Canal  Company  are  themselves  rated  as  occupiers,  and 
cannot  apply  to  land  occupied  by  others  who  are  rated 
in  respect  thereof,  even  if  the  occupiers  are  tenants  to 
The  Grand  Junction  Canal  Company.     Stat.  52  G.  3. 

(a)  Saturday,  /mm  7th.     Before  Lord  CampbeU  0.  J.,  OWeru^c,  Brh 
and  CrmnpioH  Ja. 
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r.  cxcv.  f.  101.  applies  only  to  lands  acquired  by  77^ 
Regmtt  Canal  Company  under  that  Act,  which  autho- 
rises  the  making  of  the  canal  and  reservoirs  in  certain 
parishes  only  (excluding  Hendon).  The  land  in  question 
was  acquired  ultra  vires  of  that  Act,  and  is  partly  used 
for  purposes  not  authorised  by  it  This  section  therefore 
cannot  apply  to  iL 
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T,  F.  Ellis,  contra.  7^  Reffenfs  Canal  Company  have 
no  more  than  an  easement  over  the  75  acres  which 
remain  in  the  occupation  of  The  Grand  Junction  Canal 
Company,  subject  to  that  easement.  (His  arguments 
as  to  this  question  of  fact  are  omitted.  On  the  general 
law  upon  this  point,  he  referred  to  Doe  dem.  Hie  Queen 
v.  Archbishop  of  York  (a),  Bruce  v.  Willis  (i),  Rex  v.  The 
Mersey  and  IrtceU  Navigation  Company  {c).  Rex  v.  The 
Chelsea  Watertoorks  Company  (rf).  Electric  Telegraph 
Company  v.  Overseers  of  SaJford  (e).)  As  to  the  amount 
of  rate:  stet  52  G.  3.  c.  cxcv.  s.  1.  gives  The  Regent's 
Canal  Company  powers  to  make  a  canal,  &c.,  and  for 
that  purpose  compulsorily  to  take  lands,  within  certain 
enumerated  parishes  only,  of  which  Hendon  is  not  one : 
but  it  authorises  the  Company  to  hold  lands  any  where, 
if  they  can  acquire  them  in  any  legal  mode.  And  sect 
101  is  general  in  its  terms,  applying  not  only  to  the 
lands  taken  compulsorily  but  to  all  lands.  It  must  in  its 
nature  be  prospective,  or  there  could  never  be  anything 
for  the  section  to  operate  on,  as  that  Act  created  the 
Company,  who  must  therefore  acquire  all  their  lands 
subsequently.     Only  three  cases  have  been  found   in 
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1856.  which  it  has  been  considered  whether  rating  clauses  of 
Rfgknt'8  *^'^  ^^°^  applied  to  after  purchased  lands:  and  it  will 
Company  ^®  fouud  that  uot  oue  of  them  governs  the  present  case. 
In  Rex  V.  Dudley  Canal  Company  (a)  a  rating  clause 
was  held  not  to  be  retrospective  so  as  to  apply  to  lands 
already  occupied  by  the  Company.  That  affords  some 
authority  for  saying  that  such  an  enactment  is  primci 
facie  prospective*  Rex  v.  Bamhy  Dun  (J),  which  at  first 
view  seems  to  be  in  favour  of  the  appellants^  and  Regina 
V.  Badcack  (c),  which  seems  to  be  against  them,  were 
really  decided  on  the  special  language  of  the  particular 
Acts.  There  is  nothing  in  the  object  of  such  a  rating 
clause  to  make  it  invidious,  or  one  to  be  construed 
strictly  against  the  Company.  It  is  a  very  reasonable 
enactment,  as  is  pointed  out  by  Abbott  J.  in  Rex  v.  The 
Grand  Junction  Canal  Company  (d). 

Pashley  was  heard  in  reply. 

Cur.  adv.  vuU. 

Coleridge  J.  now  delivered  judgment. 

This  was  a  case  stated  on  an  appeal  against  a  rate 
made  for  the  relief  of  the  poor  of  the  parish  ofHendon: 
and  the  questions  upon  which  our  opinion  was  desired 
were :  Whether  the  appellants  were  liable  to  be  assessed, 
and,  if  so,  on  what  principle  in  respect  of  the  whole, 
or  any  and  what  part,  of  a  reservoir  of  130  acres 
in  extent  in  the  parish  of  Hendon.  Two  points  arise 
for  determination  in  this  case:  the  first,  Whether 
the  appellants  are  in  such  occupation  of  all  or  any 
part  of  the  130  acres  in  question  as  to  be  rateable 
in  respect  thereof:    the  second.   On    what    principle 

(a)  7  Daw,  fr  R,  466.  (b)  2A.^E.5S\. 

(e)  6  Q.  B,  787.  {d)  1  B  ^  Aid,  289. 295. 
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they  arc  to  be  assessed^  if  the  first  point  be  decided  in 
the  aiBrniatiye. 

With  regard  to  the  first,  it  appears  that  the  whole 
reservoir  has  been  brought  to  its  present  area  at  three 
different  times,  in  1835,  1838  and  1853,  by  three 
different  purchases;  TTie  Grand  Junction  Canal  Com^ 
pony  being  the  purchaser  and  the  conveyances  being 
made  to  that  Company  on  the  two  first  occasions,  and 
the  appellants  being  the  purchasers  and  taking  the  con* 
veyance  only  in  the  last.  Upon  the  two  first  occasions, 
however.  The  Grand  Junction  Canal  Company  only  lent 
their  name  as  purchasers,  because  they  had  power,  and 
The  Regent's  Canal  Company  had  not,  to  make  the  pur- 
chase; the  latter  Company  paid  the  price,  and  were  the 
real  parties  to  the  transactions.  We  think,  therefore, 
that  this  makes  no  difference  between  the  two  first  and 
the  last  portions  of  the  area  on  a  question  of  rateable 
occupation.  It  appears  moreover  that,  in  consequence 
of  arrangements  between  the  two  Companies,  T%e  Grand 
Junction  Canal  Company  enjoys  certain  rights,  and  is 
empowered  to  exercise  a  certain  control  over  the  supply 
of  water  from  the  reservoir.  But,  upon  a  review  of  all 
the  circumstances  stated  in  the  case,  it  appears  to  us 
clear  that  the  substantial  occupation  of  the  whole  is 
in  the  appellants. 

The  second  question  is  answered,  we  think,  by  the 
lOlst  section  of  stat.  52  G.  3.  c,  cxcv.,  the  Act  under 
which  The  Regent's  Canal  Company  was  formed.  By  it 
"  the  lands,  whether  covered  with  water  or  not,"  "  of,  and 
belonging  to  the  said  Company  shall  be  rateable  and 
chargeable  to  the  maintenance  of  the  poor,  and  to  all 
other  parochial  rates  and  taxes,  in  the  several  parishes 
and  places  in  which  they  are  respectively  situated,*' 
3  K  2 
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1856.  "according  to  their  quantity  and  quality;"  "and  shall 
Rrge\t's~  be  charged  and  assessed  in  like  manner  as  lands  of  a 
Com^llnt  ^^^^  quality'*  "  in  the  respective  parishes  where  the  same 
shall  be  situate,  are  or  shall  be  assessed  or  charged.'* 
Such  a  clause  as  this,  framed  with  a  view  to  regulate  the 
assessment  of  parochial  taxes,  must  be  construed  with 
reference,  not  to  strict  legal  title,  but  to  such  occupation 
as  makes  the  occupier  rateable,  and  will  apply  to  what- 
ever lands  are  "of  the  Company,  or  "belong"  to  it  in 
that  sense.  And  we  think  this  clause  is  prospective:  it 
would  be  to  give  it  a  very  incomplete,  almost  no,  effect; 
to  limit  it  to  such  property,  if  any,  as  might  belong  to 
the  Company  at  the  time  of  the  Act  passing. 

We  answer,  therefore,  the  questions  submitted  to  us, 
by  saying  that  the  appellants  are  liable  to  be  rated  for 
the  whole  of  the  130  acres  at  3/.  per  acre,  the  sum 
agreed  between  the  parties. 

Judgment  accordingly. 


j^r-^^'        The  Honourable  W.  E.  Fitzmaurice  against  Sre 

John  Bayley,  Baronet. 


Defendant         H^IIE  declaration  alleged  that  plaintiff,  before  and  at  the 
as  bis  agent,  time  of  the  making  of  the  agreement  after  mentioned, 

to  agree  with 

plaintiff  for 

the  purchase  of  plaintiff's  interest  in  a  leasehold  hoaso.     Plaintiff  also  held  a  stable  under 

a  demise  distinct  from  that  under  which  he  held  the  house. 

Defendant  did  not  authorise  R.  to  purchase  the  stable ;  and  R.  represented  to  defendant 
that  he  had  purchased  the  lease  of  the  house  only ;  but  in  fact  R.  had  taken  from  plaintiff 
an  agreement  in  writing  for  the  purchase  of  both.  Afterwards,  on  plaintiff  stating  to 
defendant  that  such  was  the  agreement,  and  requiring  defendant  to  take  the  stable, 
defendant  wrote  and  signed  a  letter  to  plaintiff,  stating  that  defendant  did  not  know  what  J9. 
had  agreed  to,  but  must  support  him  in  all  he  had  done  for  defendant.  Held,  that  this  waa 
a  rati6cation  of  R/s  agreement,  whatever  it  might  be,  sufficient  to  constitute  with  it  a  signed 
memorandum,  under  sect.  4  of  the  Statute  of  Frauds  ^29  C.  2.  e.  3.).  to  charge  defendant 
with  a  contract  to  take  the  stable.  Per  I^rd  Campbell  C.  J.,  IViyhtman  and  Rrlt  Ja. 
Crompton  J.  not  concurring. 
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WM  lawfully  possessed  of  a  messuage  and  premises,  with        1856. 

the  appurtenances,  commonly  called  Hamilton  Lodge^  situ-  FrrzMAcuicfi 

ate  at  Kensington  Gort^  in  the  county  of  Middlesex^  under      Bavh  y. 

a  lease  granted  to  plaintiff  on  or  about  II th  February 

A.  D.  1851,  for  a  term  of  years,  that  b  to  say,  from  25lh 

December  a.  d.  1850,  for  nine  years  and  three  quarters  of 

another  year,  wanting  ten  days,  subject  to  the  payment 

of  certain  rent  and  the  performance  of  certain  covenants 

by  plaintiff,  his  executors,  administrators  and  assigns, 

as  in  the  lease  mentioned ;  and  plaintiff  was  also,  before 

and  at  the  time  of  the  making  of  the  said  agreement, 

lawfully  possessed    of   certain   fixtures,   furniture  and 

effects,  being  upon  the  said  messuage  and  premises; 

and  also  of  a  certain  leasehold  stable,  coach  house  and 

premises,  with  the  appurtenances,  situate  at  Kensington 

Gore  aforesaid,  which  plaintiff  then  held  for  a  certaio 

other  term  of  years  therein,  then  to  come  and  unexpired. 

And  thereupon  heretofore,  to  wit  ZX^i  August  x,  n.  1855, 

it  was  agreed,  by  and  between  plaintiff  and  defendant, 

in  manner  following,  that  is  to  say :  that  plaintiff  should 

sell  and  assign   to  defendant  the  said  messuage  and 

premises,  with  the  appurtenances,  called  Hamilton  Lodge^ 

and  the  said  lease  thereof,  under  and  by  virtue  of  which 

pluntiff  held  the  same  as  aforesaid,  and  all  his  estate 

and  interest  therein,  for  all  the  then  residue  of  the  said 

term  first  above  mentioned,  at  and  for  the    price  ojr 

premium  of  lOOil,  subject  to  the  payment  by  defendant 

of  the  rent,  &c,  and  the  performance  by  defendant  of 

the  covenants  therein  contained,  defendant  being  liable 

to  payment  of  the  said  rent  and  of  all  rates,  &c.,  in 

respect  of  the  said  messuage  and   premises,  with  the 

appurtenances,  from  29th  September  a,  n,  1855.      And 

it  was  also  then  further  agreed,  by  and  between  plaintiff 

and  defendant,  that,  plaintiff  should  sell  and  assign  to 
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1866.  defendant  the  said  fixtures,  &c.,  at  and  for  a  price  to 
FiTZMAujucE  ^  settled  upon  a  valuation,  &c. ;  and  that  plaintiff 
Bayley.  should  also  grant  to  defendant  an  underlease  of  the  said 
stable,  coach  house  and  premises^  with  the  appurtenances^ 
to  wit  for  the  term  of  five  years,  wanting  fifteen  days 
thereof,  firom  7th  November  a.  d.  1855,  being  a  term  less 
than  the  said  term  for  which  the  same  were  so  held  by 
plaintiff  as  aforesaid,  at  the  same  rent  and  subject  to 
the  same  conditions  as  the  said  stable,  coach  house  and 
premises^  with  the  appurtenances,  were  then  held  by 
plaintiff.  And  thereupcxi,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiff  &c.  (promise  to  perform 
the  agreement  on  plaintiff's  part)^  defendant  promised 
to  perform  on  defendant's  part,  and  particularly  that 
defendant  would  take  and  accept  the  said  messuage,  &c., 
called  HamiUon  Lodge^  and  the  said  lease  thereof,  and 
would  also  pay  to  plaintiff  the  100 JL,  and  would  also 
purchase  and  take  the  said  fixtures^  &c,  and  cause  a 
proper  valuation  thereof  to  be  made,  and  pay  to  plaintiff 
the  price  which  should  be  so  settled ;  and  would  also 
accept  and  take  such  underlease  of  the  said  stable, 
coach  house  and  premises  as  aforesaid,  and  execute  the 
same  when  granted  and  tendered  to  him  by  plaintiff* 
Averment,  that  plaintiff  has  always  been  ready  and 
willing  to  perform  and  fulfil  the  same :  and,  although  he 
afterwards,  and  within  a  reasonable  time  in  that  behalf^ 
to  wit  on  the  day  and  year  first  aforesaid,  offered  to 
defendant  to  give  up  to  him  the  said  messuage  and 
premises,  with  the  appurtenances,  and  to  convey  to 
defendant  the  same,  and  the  said  lease  or  demise  thereof, 
and  all  the  estate,  &c.,  of  plaintiff  therein,  for  all  the 
residue  of  the  said  first  mentioned  term,  at  the  price, 
and  in  the  manner,  and  upon  the  terms  aforesaid, 
according  to  the  said   agreement,  and  also  to  sell  to 
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<lefendant  the  said  fixtures,  &c.,  and  to  cause  a  proper  ]8.)6. 
valuation  &€.»  and,  although  plaintifF  then  also  executed  fitzmaubicb 
and  tendered  and  offered  to  defendant,  for  his  acceptance  bayley. 
and  execution,  an  underlease  of  the  said  stable,  coach 
house  and  premises,  with  the  appurtenances,  for  the 
term  in  that  behalf  above  mentioned,  at  the  same  rent 
and  subject  to  the  same  conditions  as  the  said  stable, 
coach  house  and  premises,  with  the  appurtenances,  were 
then  held  at  by  plaintiff,  according  to  the  said  agree- 
ment, and  although  the  defendant  then,  in  part  per- 
formance of  the  said  agreement,  paid  to  plaintiff  a 
portion  of  the  100/.,  to  wit  50L,  and  was  then  requested 
by  plaintiff  to  accept  and  take  the  said  messuage  and 
premises,  with  the  appurtenances,  and  the  lease  thereof, 
and  to  pay  the  residue  of  the  said  price,  and  also  to 
accept  and  take  the  said  fixtures,  &c.,  and  to  cause  a 
proper  valuation  &c.,  and  to  pay  the  sum  which  should 
be  settled  in  respect  thereof,  and  also  to  accept  and 
execute  the  said  underlease  of  the  stable,  coach  house 
and  premises,  with  the  appurtenances,  according  to  the 
said  agreement:  yet  defendant  did  not  nor  would,  when 
he  was  so  requested  as  aforesaid,  or  at  any  other  time, 
accept  or  take  the  said  messuage  and  premises,  with  the 
appurtenances,  or  the  said  lease  thereof,  or  cause  a 
proper  conveyance  thereof  to  be  prepared  or  tendered 
to  the  plaintiff,  and  did  not  nor  would  pay  to  plaintiff 
the  residue  of  the  100^  or  any  part  thereof,  and  did 
not  nor  would  accept  or  take  the  said  fixtures,  &c.,  or 
cause  to  be  made  any  proper  valuation  thereof,  or  pay 
to  plaintiff  the  price  thereof,  or  any  part  thereof,  and 
did  not  nor  would  accept  or  execute  the  said  underlease 
of  the  said  stable,  coach  house  and  premises,  with  the 
appurtenances,  according  to  the  said  agreement :    but 
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1856.  defendant  then,  and  hitherto^  hath  wholly  refused  so  to 
PiTZMAuaic*  ^^>  ^"^  therein  and  in  each  of  the  same  several  matters 
Baylzy.  '^^P^ctively  bath  wholly  failed  and  made  defeult- 
Whereby  plaintiff  &c.  (damage). 

Pleas:  Traverse  of  the  agreement;  and  another  plea, 
not  material    Issues  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Mid- 
dlesex  Sittings  after  last  Hilary  Term,  the  question 
ultimately  appeared  to  be  whether  the  defendant  had 
bound  himself  to  take  the  stables  under  any  agreement 
valid  within  sect.  4  of  the  Statute  of  Frauds,  29  C.  2.  c.  3. 
The  plaintiff  relied  upon  a  correspondence  which  had 
taken  place,  and  which,  so  far  as  it  was  considered 
material  by  the  (vourt  on  the  motion  after  mentioned^ 
sufficiently  appears  by  the  judgment 

A  verdict  was  taken  for  the  plaintifi^  with  leave  to 
move  as  after  mentioned. 

In  last  Easter  Term,  Watson^  for  the  defendant,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  **  should  not  be  set  aside,  and  a  nonsuit 
entered  instead  thereof  on  the  ground  that  there  is  no 
sufficient  contract  in  writing  signed  by  the  defendant  or 
bis  agent  thereunto  lawfully  authorized." 

In  last  Easter  Term  (a),  Alexander  and  Badeky  shewed 
cause,  and  Watson  and  Garth  were  heard  in  support 
of  the  rule.  The  following  authorities  were  referred 
to :  Dobell  v.  Hutchinson  (6),  Boydell  v.  Drummond  (c), 
Clinan  v.  Cooke  (cQ,  Brodie  v.  St  Paul  {e\  Tawney  t. 

(a)  The  caie  wu  argued  on  April  2Bth  and  30tb,  1856»  before  Lord 
CamjMl  C.  J.,  Wighimwa^  Erie  and  Cromptom  Js. 
(6)  3A.^E.  355.  (e)  U  EaO,  \42. 

{d)  1  Sch.  4-  Lef,  22.  (f)  1  Ff#.  Jun,  326. 
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Crowther  (a),   OgUvie  ▼•  Foljambe  (J),  Western  ▼.  Rus-        \^ss\ 
sell  (c),  Saunderson  v.  Jackson  (d),  Jackson  v.  Lowe  (e\   pitzmaueicb 
Sugden^s   Concise  and   Practical   View  of  the  Law  of     3^^^^^ 
Vendors  and  Purchasers,  p.  86,  Soames  \.  Spencer  {g\ 
Shippey  v.  Derrison  {h),  Maclean  v.  2>ttnR  (i),  Richards 
V.  Porter  (A),  Archer  v.  Baynes  (/). 

The  question  having  entirely  turned  on  the  effect  of 
the  correspondence,  which  sufficiently  appears  from  the 
judgment,  a  further  report  of  the  argument  appears  to 
be  unnecessary. 

Cur.  ado,  vult. 

Erle  J.  now  delivered  the  judgment  of  the  Court 
In  this  case  the  question  was,  Whether  the  evidence 
shewed  a  contract  by  the  defendant  binding  according 
to  the  Statute  of  Frauds. 

We  take  the  (acts  to  be  that  the  defendant  employed 
Mr.  Reardon  as  his  agent,  to  make  an  agreement  for 
him  with  the  plaintiff  for  taking  Hamilton  Lodge,  and 
did  not  give  him  authority  to  agree  for  certain  stables  in 
Gore  Lane,  That  Reardon,  as  agent  for  the  defendant, 
and  in  his  name,  agreed  with  the  plaintiff  to  take 
Hamilton  Lodge  and  the  stables  in  Gore  Lane,  and 
received  from  the  plaintiff  a  written  copy  of  that  agree- 
ment, signed  with  his  name,  dated  31st  of  August;  and 
he  then  paid  to  the  plaintiff  a  cheque  for  5021,  as  earnest 
money  on  the  part  of  the  defendant  to  bind  this  agree- 
ment, and  afterwards  represented  to  the  defendant  that 

(a)  3  Bro.  Ck.  Ca.  161.  318.  {h)  3  Mer.  53. 

(e)  3  Ve».  ^  B.  187.  (<0  3  ^.  4*  P.  238. 

(«)  1  Bing.  9.  (p)  1  Da»l  ^  R,  32. 

(A)  5  Esp.  AT.  P.  a  190.  (t)  4  Bing.  722. 

(A)  GB.^C,  437.  (0  5  Sxch.  62d. 
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1856.  be  Lad  agreed  for  the  JLodye  without  the  stables  in  Gore 
FiTZMAiTjiicE  -^Laiie,  according  to  a  proposal  of  the  plaintiflP  dated 
Bayley.  ^^*^  AugwU  As  Reardon  had  no  authority  to  agree 
for  those  stable^  thb  agreement  would  not  bind  the 
defendant  unless  he  ratified  and  signed  it  within  the 
Statute  of  Frauds :  and  so  the  question  has  been.  Did 
the  defendant  so  ratify  and  sign  ? 

As  to  this,  it  appears  that  the  plaintiff,  in  consequence 
of  some  dispute  with  Reardon,  wrote  to  the  defendant 
complaining  thereof,  and  inclosing  a  copy  of  the  agree- 
ment signed  by  himself  and  left  with  Reardon  on  Slst 
Auffuet,  and  asking  the  defendant  to  perform  it  To 
this  the  defendant  answered,  stating,  inter  alia,  that  he 
believed  the  agreement  shewn  to  him  by  Reardon  did 
not  comprise  the  stables,  but,  whatever  it  was,  he 
returned  it  to  Mr.  Reardon,  and  it  would  speak  for 
itself;  and  he  was  fully  prepared  to  carry  it  out.  To 
this  the  plaintiff  replied,  explaining  that  the  defendant 
referred  to  an  instrument  of  the  30th  of  August,  and 
that  Reardon  on  the  Slst  had  stated  that  the  defendant 
required  the  stables,  and  had  agreed  for  them,  and  that 
the  instrument  dated  the  31st,  of  which  a  copy  had 
been  sent,  was  that  agreement  To  this  the  defendant 
referred,  repeating  his  former  doubts,  but  adding, 
inter  alia,  passages  to  the  following  effect  ^  The 
agreement,  whatever  it  is  and  whatever  its  date,  Mr. 
Reardon  has ;  and  it  will  speak  for  itself;  and,  whatever 
it  is,  I  shall  carry  it  out  With  respect  to  the  authority 
I  gave  Mr.  Reardon  after  his  telling  me  he  had  got  me 
Hamilton  Lodge  on  terms  of  valuation,  I  left  every  thing 
to  him,  desiring  him  to  do  the  best  for  me  he  could. 
What  he  has  done  for  me  I  know  not ;  but  of  course 
I  must  support  him  in  all  he  has  done  for  me,  except 
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iDcivilitj.  Having  thus  left  every  thing  to  Mr.  Reardon^  isc6. 
as  my  agent,  and  being  in  ignorance  of  every  thing  he  piTZMAraicK 
has  done  except  what  I  learn  from  your  letters  and  my  baylby. 
lawyer's,  I  should  not  act  rightly  if  I  were  to  interfere 
with  any  arrangement  he  has  made,  or  interfere  with 
any  differences,  until  I  learn  his  side  of  the  question. 
Until  I  got  my  lawyer's  letter,  I  could  not  understand 
what  the  difference  was:  but  now  I  see  the  question 
is,  whether  the  Gore  Lane  stables  are  included  in  my 
agreement  And,  in  answering  your  first  letter,  I  did 
not  think  I  was  encroaching  on  Mr.  ReardorC^  authority 
in  saying  that  the  agreement  which  he  held  would 
decide  the  question.  With  respect  to  my  taking  the 
stables  in  Gore  Lane^  that  seems  to  me  to  depend  on 
two  questions:  1st,  whether  they  are  within  the  agree- 
ment under  which  I  am  to  take  Hamilton  Lodge  ;  and, 
if  they  are,  I  must  of  course  take  them  whether  I  like 
them  or  not:  if  they  are  not,  will  you  keep  your  offer 
open,"  &c. 

This  letter,  signed  by  the  defendant,  appears  to  us  to 
be  a  ratification  of  the  contract  made  by  Reardaoy  and 
binding  within  the  Statute  of  Frauds.  The  defendant 
was  fully  aware  of  the  question  in  dispute  between 
Beardon  and  the  plaintiff,  and,  with  that  knowledge, 
he  expressly  adopted  Reardon's  act.  He  had  received 
contradictory  accounts  from  Reardon  and  the  plaintiff: 
he  does  not  know  what  the  contents  of  the  agreement 
are;  but,  without  that  knowledge,  he  was  capable  of 
adopting  them;  and  in  our  opinion  he  did  so.  After 
the  receipt  of  that  letter  we  think  that  the  plaintiff  was 
bound  to  perform  the  agreement,  and  might  have  been 
sued  by  the  defendant  if  he  had  refused  so  to  do.  It 
follows  that  there  was  an  agreement  between  the  parties : 
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1856. 


FiTZMAURlCB 
T, 

Bayley. 


and  we  think  the  letter  of  the  defendant  above  men- 
tioned to  be  a  compliance  with  the  statute.  Therefore 
this  rule  must  be  discharged ;  and  the  judgment  for  the 
plaintiff  stands. 

This  is  the  opinion  of  the  majority  of  the  Court : 
but  my  brother  Cromptan  desires  me  to  add  that  he  is 
not  prepared  to  assent  to  it 


ThuTBdafff 
Jufydd. 


Waterfall  and  others  against  Penistonb. 

~D  Y   order  of  Wightman  J.»  and  by  consent  of  the 
parties^  the  following  special  case  was  stated  for  the 
opinion  of  the  Court. 

The  plaintifls  are  the  creditors  and  official  assignees 
of  the  estate  and  efiects  of  William  JenkinsoUy  late  of 
&c.>  paper  maker,  dealer  and  chapmaui  a  bankrupt: 
and  they  bring  this  action  against  the  defendant  to 
recover  from  him  certain  machinery,  matters  and  things 
contained  in  the  schedule  hereinafter  set  forth* 


J.  mortgaged 

to  M.  the 

freehold  of  a 

mill,  with 

machiaery 

thereon. 

Afterwards 

/.  assigned  to 

defentuint  the 

equity  of  re- 
demption, and 

certain  ma- 
chinery which 

had  been  fised 

in  the  mill 

since  the  first 
mortgage. 
Afterwards, 

by  indenture,  in  consideration  of  500/.  paid  to  J.  by  defendant,  J,  did  bargain,  sell,  assign 
and  set  over  to  defendant  machinery  erected  since  the  conveyance  of  the  equity  of  redemp* 
tion,  subject  to  redemption  on  payment  of  the  500IL ;  and,  by  the  same  indenture,  /.  cove- 
nanted that  the  mill  and  machinery  specified  in  the  previous  conveyance  of  the  equity  of 
redemption  should  be  charged  with  the  500L,  as  well  as  the  money  before  secured  upon  it 

The  machinery  comprised  in  the  last  mentioned  indenture  was  erected  for  the  purpose  of 
carrying  on  the  manufactory  in  the  mill :  and,  for  the  more  conveniently  so  doing,  a  part  of 
it  was  screwed,  nailed  and  otherwise  fixed  to  the  mill. 

J,  became  bankrupt ;  in  anticipation  of  which,  defendant  took  possession,  and  entered  on 
the  mill  and  the  machinery,  /.  having  been  in  possession  for  more  than  twenty  one  days  after 
the  making  of  the  indenture,  up  to  the  time  of  such  entry.  The  machinery  comprised  Hi 
the  last  mentioned  indenture  still  remaining  on  the  premises,  J.  's  assignees  claimed  it,  on 
the  ffround  that  such  indenture  had  not  been  registered  under  stat.  17  &  18  yiei,  c.  36. 

Held,  that  they  were  entitled  to  the  machinery :  the  conveyance  thereof  being  void  as 
aj^ainst  them  for  want  of  registration ;  for  that,  under  the  interpretation  clause  (sect.  7 ), 


the  machinery  was  personal  chattels,  as  the  intention  of  the  parties  appeared  to  be  that  the 
machinery  should  pass,  separately  from  the  realty,  and  so  it  nad  not  become  parcel  of  the 
freehold  by  annexation  subsequent  to  the  conveyance  of  the  equity  of  redemption. 
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The  freehold  of  the  mill  called  Spring  Orove  MilU       1856. 
hereioafler  mentioned,  was  conveyed  to  the  said  WilKam   Waterfall 
JenJunaon  by  indenture  dated  the  2l8t  February ^  1847.       pjjhwtosi. 

By  indenture  dated  on  the  following  day,  the  said 
W.  Jenkinson  mortgaged  the  freehold  of  the  said  mill  to 
a  Mr.  Marsh  for  2990JL  And,  by  indenture  dated  1st 
November  1850,  the  said  fF.  Jenkinson  gave  to  the  said 
Mr.  Marsh  a  further  charge  for  1000/.  upon  every  thing 
comprised  in  his  prior  mortgage :  and  for  further  security 
he  assigned  to  the  said  Mr.  Marsh  certain  machinery 
then  upon  the  said  premises. 

By  indenture  of  the  14th  September  1853,  the  said 
fF.  Jenkinson  conveyed  and  assigned  to  the  above 
named  defendant,  subject  to  Mr.  Marsh's  mortgage  and 
further  charge  as  aforesaid,  the  equity  of  redemption  of 
the  said  mill,  and  all  the  machinery  included  in  the  said 
deed  of  1st  November  1850.  And,  by  the  same  deed, 
the  said  ff\  Jenkinson  also  assigned  to  defendant  certain 
machinery  which  had  been  erected  and  fixed  in  the  said 
mill  subsequently  to  the  said  1st  November  1850. 

By  an  indenture  made  on  14th  August  1854,  between 
the  said  IV,  Jenkinson  of  the  one  part  and  the  defendant 
of  the  other  part  (indorsed  upon  the  said  last  mentioned 
indenture,  dated  14th  September  1853),  it  is  provided 
that,  in  consideration  of  500/.  to  the  said  W.  Jenkinson 
paid  by  the  said  defendant,  the  said  W.  Jenkinson  did 
bargain,  sell,  assign  and  set  over  unto  the  said  defendant 
the  machinery,  matters  and  things  described  in  the 
schedule  hereinafter  set  forth:  to  hold  the  same  unto 
the  said  defendant,  his  executors,  administrators  and 
assigns,  subject  to  redemption  upon  payment  by  the  said 
W.  Jenkinson^  his  executors,  administrators  and  assigns. 
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1856.       °^  ^^^  "'^'^  interest  on  the  day  and  in  manner  therein 

Waterfaix    mentioned- 

_    V-  By  the  same  indenture,  the  said  fF.  Jenkinsan,  for 

Prnistonb.  •' 

himself,  his  heirs,  executors,  administrators  and  assigns, 

covenanted  with  defendant,  his  executors,  administrators 
and  assigns,  that  certain  pieces  of  land,  messuages,  head 
and  fall  of  water,  mills,  hereditaments  and  premises,  the 
same  being  of  freehold  tenure  of  which  the  said  Spring 
Grove  Mill  was  a  part,  and  the  machinery,  matters  and 
things  mentioned,  specified  and  contained  in  the  said 
indenture  of  14th  September  1853,  and  in  the  schedule 
thereto  (which  last  mentioned  machinery,  matters  and 
things  were  the  goods  of  the  said  W.  Jenkhuonf  and  are 
described  in  the  said  deed  of  14  th  August  1854  by  the 
said  schedule  hereafter  set  forth),  should  stand  charged 
with,  and  be  subject  and  liable  to,  and  should  continue 
and  remain  vested  in  the  said  defendant,  his  heirs, 
executors,  administrators  and  assigns,  for  the  purpose  of 
securing  to  him  and  them,  as  well  the  said  sum  of  5002. 
and  interest,  as  of  the  said  principal  moneys  and  inte* 
rest,  and  costs,  in  and  by  the  said  indenture  of  the  14th 
September  1853  secured.  And  the  said  W»  Jenhmsony 
for  himself,  his  heirs,  executors,  administrators  and  as* 
signs,  covenanted  with  defendant,  his  executors,  admi- 
nistrators and  assigns,  for  payment,  on  14th  September 
1854,  of  the  said  sum  of  500/.  and  interest 

The  following  is  a  copy  of  the  schedule  in  the  said 
indenture  of  14th  day  of  August  1854.  **  One  paper 
machine  to  make  72  inches  paper  wide  when  dry,  con- 
sisting of  sand  strainer,  4  feet  wide,  plate  knotter  20 
inches  broad,  with  vat  for  ditto,  shake  with  35  brass 
rollers,  U  inch  diameter,  copper  breast  roller,  10  inch 
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diameter,  9  copper  rollers  for  the  wire,  from  3^  inches  1856. 
to  6  inches  diameter,  with  all  the  necessary  fizingSi  Watbrfall 
polished  brass  deckles,  and  india  rubber  straps,  elevator  p^ffi^^Ns. 
to  lift  the  water  back  from  the  wire,  coucher  with  bottom 
bowle  of  sycamore,  12  inches  diameter,  1  dry  press 
bottom  bowle,  12  inches  diameter,  top  bowle,  20  inches 
diameter,  prepared  to  be  heated  by  steam,  polished  brass 
junctions,  drying  machine,  consisting  of  3  cylinders  of  4 
feet  and  6  inches  in  diameter,  each  with  framing,  and  all 
the  necessary  iron  and  wood  rollers,  polished  brass  steam 
and  condensed  water  junctions,  3  smoothing  rollers  of  9 
inches  in  diameter  each,  steam  piping  for  the  cylinder 
and  bowles,  gearing  to  drive  the  whole  machine,  and 
reeling  apparatus,  with  2  wood  reels  for  winding  the 
paper  on,  with  slitters  at  the  end,  with  8  steel  knives, 
water  wheel,  12  feet  diameter  by  3  feet  wide,  with  all 
the  necessary  gearing  and  coupling  to  drive  the  paper 
machine,  3  beating  rag  engines,  all  complete  with  bot- 
tom plates  and  driving  gear,  one  pulp  vat,  one  conical 
willow,  one  pair  of  iron  rolls  with  standards  and  driving 
gear,  one  34  feet  by  4  feet  steam  boiler,  with  pipes 
leading  to  the  machine  for  heating  the  drying  cylinder 
belonging  thereto." 

A  plan  and  accompanying  description  of  the  ma- 
chinery, comprised  in  the  above  written  schedule,  to  be 
taken  as  part  of  the  case. 

The  parts  of  the  description  particularly  referred  to  in 
argument  were  the  following. 

*' A  machine  or  engine  for  manufacturing  paper  from 
the  pulp."  "This  frame"  (a  cast  iron  truss  frame  to 
which  a  part  of  the  machine  was  attached)  "  is  cast  with 
bed  plates  or  sole  pieces  bedded  on  the  ashlar,  and  fixed 
with  wrought  iron  bolts,  seven  inches  long,  let  into  the 


880  TRINITY  VACATION. 

1856.       stone,  and  fastened  with  lead  run  in  when  in  a  molten 
Waterfall    *^**®  »  ^'^®  frame  work  is  then  secured  by  nuts  screwed 


_    "'  on  to  the  bolts." 

PXNMTONS. 


"  A  machine  termed  a  willow."  "  The  machine  is 
supported,  and  the  shaft  works,  on  cast  iron  truss  frames 
with  enlarged  sole  pieces :  these  sole  pieces  have  holes 
cast  in  them  for  the  purpose  of  being  bolted  to  the  floor; 
but  they  have  not  been  so  bolted,  the  weight  of  the 
machine  itself  being  found  sufficient  to  secure  it  from 
movement." 

"  Three  machines  for  converting  rags  or  other  mate- 
rial into  pulp."  *^  These  machines,  with  the  cast  iron 
stanchions  or  framework  which  support  the  shafting,  are 
secured  to  the  floor  by  screws  and  nails." 

The  case  proceeded  as  follows. 

The  plan  and  detailed  description  comprise  the 
whole  of  the  machinery,  matters  and  things,  which  b 
included  in  the  indenture  of  14th  August  1854  alone, 
but  do  not  comprise  any  portion  of  the  machinery, 
matters  or  things  included  in  the  first  mortgage  to  the 
defendant,  which  is  dated  14th  September  1853,  and 
which  is  not  disputed. 

The  said  indenture  of  the  14th  of  August  1854,  and 
the  said  schedule,  were  not,  nor  were  any  copies  thereof, 
filed  within  twenty  one  days  from  the  making  or  giving 
of  such  indenture  with  the  officer  acting  as  clerk  of  the 
docquets  and  judgments  in  the  Court  of  Queen's  Bench 
pursuant  to  the  provisions  of  the  Act  &c.  (17  &  18  Vtct 
c.  36.,  "  for  preventing  frauds  upon  creditors  by  secret 
bills  of  sale  of  personal  chattels.^'). 

The  sum  of  500/.  was  not  paid  at  the  time  appointed 
by  the  said  indenture. 

On  27th  April  1855,  defendant^  with  the  knowledge 
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of,  and  without  any  opposition  by,  the  said  W.  JenkinsoHy       1356. 
and  in  anticipation  that  Jenkinsan  might  become  bank-  Watbrfall 
rupt  (although  Jenkinson  had  not  then  committed  any    pskutonx. 
act  of  bankruptcy),  entered  upon  the  said  mill  called 
Sprinff  Grove  Mitt  (the  same  being  part  of  the  heredi- 
taments hereinbefore  referred  to),  for  the  purpose  of 
taking,  and    he   then   took,   actual  possession  of   the 
machinery,  matters  and  things  comprised  in  the  said 
indenture  of  14th  August  1854,  and  in  the  said  indenture 
of  14th  September  1853,  the  whole  of  the  same  machinery, 
matters  and  things  being  then  in  and  upon  the  said  mill^ 
and  having  been,  from  the  date  of  the  said  indenture  of 
14th  August  1854  up  to  the  time  of  such  entry,  in  the 
exclusive  and  continuous  possession  of  Jenkinsan. 

On  28th  April  1855,  the  said  W.  Jenkinsan  presented 
his  petition  to  the  Leeds  District  Court  of  Bankruptcy, 
and  was,  on  the  same  day,  duly  found  and  declared  a 
bankrupt.  The  plaintifiB  were  duly  chosen  creditors  and 
official  assignees  of  the  estate  and  effects  of  the  said 
fF,  Jenkinsan. 

At  the  time  of  the  presentation  of  the  said  petition, 
and  at  the  time  when  the  said  W.  Jenkinsan  was  so 
declared  bankrupt,  the  defendant  was  in  possession  of 
the  said  machinery,  matters  and  things;  and  no  part 
thereof  had  been  removed  from  the  said  mill:  and 
Jenkinsan  was  in  actual  occupation  of  the  said  mill, 
subject  to  the  possession  of  the  said  machinery,  matters 
and  things  so  taken  by  the  defendant  as  aforesaid. 

At  the  time  of  such  entry,  the  said  mortgage  and 
further  charge  of  the  said  Mr.  Marsk  were  in  full  force ; 
but  he  had  not  acted  upon  them,  or  taken  possession 
under  them. 

VOL.   VI.  2  L  E.  &  B. 
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1856.  The  question  for  the  opinion  of  the  Court  is,  whether 

Waterfall  ^^®  ^^  indenture  of  14th  August  1854  is  or  is  not  valid 
PfniItonr.  ^^^  S^^  ^  against  the  plaintifis,  as  such  assignees  as 
aforesaid,  so  far  as  regards  the  property  in  or  right  to 
the  possession  of  the  machinery,  matters  and  things 
therein  comprised  (and  not  included  in  the  indenture 
of  14th  September  1853),  and  specified  in  the  schedule 
thereto,  or  any  part  thereof. 

The  Court  to  be  at  liberty  to  draw  all  inferences  of. 
fact  in  the  same  way  in  which  a  jury  would  have  done. 
The  judgment  of  the  Court  to  be  executed  in  accordance 
with  a  certain  agreement  between  the  parties,  bearing 
date  9th  day  of  August  1855. 
The  case  was  argued  in  last  Term  (a). 

R.  Hallj  for  plaintiffs.  The  question  arises  on  stat. 
17  &  18  Vict.  c.  36.  The  preamble  recites  that  "firauds 
are  frequently  committed  upon  creditors  by  secret  bills 
of  sale  of  personal  chattels,  whereby  persons  are  enabled 
to  keep  up  the  appearance  of  being  in  good  circum- 
stances  and  possessed  of  property,  and  the  grantees  or 
holders  of  such  bills  of  sale  have  the  power  of  taking 
possession  of  the  property  of  such  persons,  to  the 
exclusion  of  the  rest  of  their  creditors."  Then  sect  I 
enacts  that  ^*  every  bill  of  sale  of  personal  chatteb  raade^ 
after  the  passing  of  this  Act,  either  absolutely  or  con- 
ditionally, or  subject  or  not  subject  to  any  trusts,  and 
whereby  the  grantee  or  holder  shall  have  power,  either 
with  or  without  notice,  and  either  immediately  after  the 
making  of  such  bill  of  sale  or  at  any  future  time,  to  seize 

(a)  May  27th,  1856.     Before  Coleridge  and  Erie  Js. 
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or  take  possession  of  any  property  and  effects  comprised       1856. 
in  or  made  subject  to  sach   bill    of  sale,  and   every   watebfall 
schedule  or  inventory  which  shall  be  thereto  annexed    p^^^^^j.^ 
or  therein  referred  to,  or  a  true  copy  thereof,  and  of 
every  attestation  of  the  execution  thereof,  shall  ^  be  filed, 
with  the  affidavit   and  descriptions   there   mentioned, 
within  twenty  one  days,  with  the  officer  of  the  Court  of 
Queen's  Bench;  otherwise  it  shall  be  void  as  against 
the  assignees,  in  bankruptcy  or  insolvency,  of  the  owner 
of  the  goods,  against  sheriffs,  &c.,  "  so  far  as  regards  the 
property  in  or  right  to  the  possession  of  any  personal 
chattels  comprised  in  such  bill  of  sale,  which  at  or  after 
the   time  of   such  bankruptcy,"  &c.,  "and   after  the 
expiration  of  the  said  period  of  twenty  one  days,  shall 
be  in  the  possession  or  apparent  possession  of  the  person 
making  such  bill  of  sale''  &c.     The  bill  of  sale  here 
has  not  been  filed :  but  the  defendant  will  contend  that 
the  case  is  not  within  the  Act.    First:  it  will  be  said 
that  the  subject  of  the   bill  of  sale  is  not    personal 
chattels.     By  the  interpretation  clause,  sect  7,  "The 
expression  '  personal  chattels*  shall  mean  goods,  furni- 
ture, fixtures,  and  other  articles  capable  of  complete 
transfer    by  delivery,   and  shall    not    include  chattel 
interests  in  real  estate,  nor  shares  or  interest  in  the 
stock,  funds,  or  securities  of  any  Government,  or  in  the 
capital  or  property  of  any  incorporated  or  joint  stock 
company,  nor  choses  in  action,  nor  any  stock  or  produce 
upon  any  farm  or  lands  which  by  virtue  of  any  covenant 
or  agreement,  or  of  the  custom  of  the  country,  ought 
not  to  be  removed  firom  any  farm  where  the  same  shall 
be  at  the  time  of  the  making  or  giving  of  such  bill  of 
sale."    Now  it  is  true  that  the  paper  machine  and  the 
beating  rag  engines  are  fastened  to  the  building:  but 
2  L  2 
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18.56.  this  objection  does  not  apply  to  the  conical  willow, 
WathifalT  which  is  kept  in  its  place  only  by  its  own  weight  Nor 
Pf.niVi'one.  ^^  *'  ^  ^*^^^  objection  as  regards  any  of  the  articles. 
Some  of  them  are,  indeed,  bolted  or  screwed  to  the 
freehold :  but  this  annexation  has  obviously  been  made, 
not  for  the  improvement  of  the  freehold,  but  for  the 
more  convenient  use  of  the  annexed  machines :  and  they 
are  fixtures  removable  without  injury  being  done  to  the 
freehold  or  the  machines  themselves :  tliey  are  therefore 
"capable  of  complete  transfer  by  delivery;"  Ex  parte 
Barclay  (a),  HellaweU  v.  Eastwood  {b\  The  object  of 
the  enactment  was  to  secure  to  persons  interested  notice 
of  change  of  property:  the  fact  that  here  the  party  to 
whom  the  machines  were  transferred  happened  also  to 
be  owner  of  the  freehold  can  make  no  difference  as  to 
the  application  of  the  enactment :  a  third  party  has  no 
means  of  knowing  whether  the  party  in  occupation  of 
the  freehold  holds  it  for  a  chattel  interest,  or  for  life  or 
in  fee.  A  second  point  which  may  be  made  for  the 
defendant,  and  on  which  probably  most  reliance  will  be 
placed,  is  that  there  is  in  this  case  no  "bill  of  sale" 
within  the  meaning  of  the  Act.  Now  by  the  interpre- 
tation clause,  sect.  7,  "The  expression  ^bili  of  sale'  shall 
include  bills  of  sale,  assignments,  transfers,  declarations 
of  trust  without  transfer,  and  other  assurances  of  personal 
chattels,  and  also  powers  of  attorney,  authorities,  or 
licences  to  take  possession  of  personal  chattels  as  secnrity 
for  any  debt,  but  shall  not  include  the  following  docu- 
ments ;  that  is  to  say,  assignments  for  the  benefit  of  the 
creditors  of  the  person  making  or  giving  the  same; 
marriage  settlements;   transfers,  or  assignments  of  any 

(a)  5  De  G.  M.  ^  G.  403.  410.  {b)  6  Exch.  29&  312. 
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ship  or  vessel  or  any  share  thereof;  transfers  of  goods  .1856. 
in  the  ordinary  course  of  business  of  any  trade  or  Waterfall 
calling;  bills  of  sale  of  goods  in  foreign  parts  or  at  Penistone. 
sea;  bills  of  lading ;  India  warrants;  warehouse  keepers 
certificates;  warrants  or  orders  for  the  delivery  of  goods, 
or  any  other  documents  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  controul  of  goods^ 
or  authorizing  or  purporting  to  authorize,  either  by 
indorsement  or  by  delivery,  the  possessor  of  such 
document  to  transfer  or  receive  goods  thereby  repre- 
sented.*'  On  referring  to  the  deed  of  14th  Auffiut  ]S54, 
which  comprehends  the  articles  now  in  dispute  (none  of 
which  were  included  in  an  earlier  conveyance),  it  is 
manifest  that  the  deed  is  within  the  definition  of  a  bill 
of  sale,  and  not  within  the  exceptions.  The  case  docs 
not  resemble  that  of  a  conveyance  of  real  property  to 
which  the  articles  are  annexed :  the  assignment  is  simply 
of  the  machinery  as  a  distinct  subject  of  transfer.  This 
distinguishes  the  case  from  Mather  v.  Fraser  (a),  where 
it  was  held,  by  Wood  V.  C,  that  no  registration  was 
necessary  to  pass  the  interest  in  machinery,  fixed  to  the 
soil,  which  was  comprehended  in  a  mortgage  of  the  soil. 
The  Vice  Chancellor  appears  there  to  have  looked  to 
the  intention  of  the  parties,  which  seems  to  have  been 
that  the  machinery  should  pass  with  and  as  part  of  the 
fireehold  Here  the  reverse  appears :  the  assignment  of 
the  machinery  in  question  is  made  eleven  months  after 
the  assignment  of  the  equity  of  redemption  of  the 
freehold :  and  possession  of  the  machinery  is  taken 
separately.  Such  circumstances  were  considered,  in 
Trappes  v.  Harter  (i),  as  important  in  shewing  that  the 

(d)  2  IT.  ^  J.  536.  {h)  2Cr.^  M.  153.  181. 
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1856.  machinery  did  not  pass  as  part  of  the  freehold.  That 
Waterfall  ^^^cision  has  indeed  been  questioned,  but  not  as  to  the 
Pbwbtoke.  P™ciple  for  which  it  is  now  cited:  and  the  language 
of  Lord  Chancellor  Crcaitoorth  in  Exparte  Barclay  (a) 
supports  the  same  view.  The  last  question  is  whether, 
within  the  meaning  of  sect  1,  this  machinery,  after  the 
expiration  of  the  twenty  one  days,  was  **  in  the  possession 
or  apparent  possession  of  the  person  making  such  bill 
of  sale,*'  By  the  interpretation  clause,  sect.  7,  "Per- 
sonal chattels  shall  be  deemed  to  be  in  the  *  apparent 
possession'  of  the  person  making  or  giving  the  bill  of 
sale,  so  long  as  they  shall  remain  or  be  in  or  upon  any 
house,  mill,  warehouse,  building,  wcM'ks,  yard,  land,  or 
other  premises  occupied  by  him,  or  as  they  shall  be 
used  and  enjoyed  by  him  in  any  place  whatsoever, 
notwithstanding  that  formal  possession  thereof  may  ha^e 
been  uken  by  or  given  to  any  other  person."  Here  the 
machinery  did  remain  upon  the  premises. 

ManUtyy  contr^.  The  position  of  the  parties  is  as 
follows.  In  1847  Jenkiman  mortgages  the  freehold  to 
Marsh;  and,  in  1850,  he  gives  Marsh  a  further  charge 
on  the  property  mortgaged,  assigning  at  the  same  time, 
unnecessarily,  but  from  extreme  caution,  certain  ma- 
chinery then  on  the  premises.  In  IS53,  Jenkinson  assigns 
to  the  defendant  the  equity  of  redemption  of  the  realty, 
with  the  machinery  included  in  the  preceding  deed, 
and  certain  machinery  since  fixed.  Here  also  the  men- 
tion of  the  machinery  was  superfluous:  the  plaintifis 
could  not,  in  a  Court  of  law,  have  claimed  anything 
forming  a  part  of  the  building :  and  all  that  afterwards 

(a)  5De  G,  M.  ^  (7.411,412. 
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became  attached  to  the  realty  would  go  with  the  realty.  \S56, 
This  state  of  things  could  not  be  altered  by  the  deed  of  Waterfall 
1854.  Whether  the  machinery  was  the  landlord's,  or 
was  tenant's  fixtures,  the  assignees  could  not  take  it. 
But  reliance  is  placed  on  the  supposed  intention  of  the 
parties,  which  is  said  to  point  to  a  conveyance  of  the 
last  machinery  as  a  security  distinct  from  that  on  the 
realty.  But  this  is  to  lose  sight  of  the  covenant,  which 
subjects  the  realty  and  machinery  previously  conveyed 
to  the  new  chai^ge.  It  may  be  admitted  that  the  language 
of  the  deed  of  1854  would,  if  looked  at  by  itself,  bring 
it  within  the  statute :  but,  where  it  appears  that  Jen- 
kinsan  had  only  an  equitable  interest  in  what  he  then 
professed  to  assign,  it  follows  that  the  covenant  is  at  law 
the  only  binding  part  of  the  deed.  The  case  thus 
really  falls  within  the  principle  of  Mather  v.  Eraser  {a). 
The  mischief  which  the  Legislature  intended  to  obviate 
is  met  when  it  is  understood  that  the  machinery  is  part 
of  the  freehold.  [Erie  J.  If  the  mortgagor,  before  the 
last  deed  was  executed,  had  quitted  the  premises,  could 
he  not  have  taken  with  him  the  machinery  which  had 
been  placed  on  the  premises  since  the  execution  of  the 
last  preceding  deed?]  He  clearly  could  not  Ac- 
cording to  the  old  law,  even  a  tenant  could  not,  upon 
quitting,  have  removed  articles  so  attached:  that  rule 
has  been  modified  as  between  tenant  and  landlord ;  but, 
as  between  mortgagor  and  mortgagee,  the  mortgagor, 
who  occupies  merely  by  the  permission  of  the  mort- 
gagee, has  no  such  power  of  removal.  If  the  defendant 
had  redeemed  the  mortgage  of  1847  he  would  have 
become  legal  owner  of  this  machinery.  There  being  no 
such  redemption.  Marshy  the  first  mortgagee,  is  the  legal 
owner.   The  application  of  an  express  covenant  by  tenant 

(a)  2  JT.  ^  J.  536. 
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1856.  to  deliver  up  to  landlord  **  fixtures,  and  articles  in  the 
Waterfaix  nature  of  fixtures,"  was  di^ussed  in  EUiatt  v.  Bishop  {a)  i 
P£Ni8TONB.  *"^  *^^  different  kinds  of  fixtures  are  there  defined:  but 
no  such  fixtures  as  mortgagor's  fixtures  are  alluded  to. 
[Erie  J.  referred  to  BaydeU  v.  M' Michael  (i>]  There, 
the  mortgage  expressly  including  tenant^  fixtures,  it  was 
held  that  they  were  not  within  the  order  and  disposition 
of  the  bankrupt  mortgagor.  Upon  a  mortgage  of  trade 
premises,  trade  fixtures  erected  after  the  mortgage  pass 
to  the  mortgagee ;  Ex  parte  Cotton  (c).  [  Coleridge  J.  But 
here  we  have  the  interpretation  clause.]  If  the  defendant 
is  entitled  to  judgment  in  respect  of  any  class  of  the 
machinery,  he  is  so  as  to  all;  for  no  distinction  can  be 
Uiade ;  Fisher  v.  Dixon  (<f). 

B.  Hall,  in  reply.  The  utmost  that  the  argument  for 
the  defendant  asserts  is  that  the  last  deed  was  a  decla- 
ration of  trust  without  transfer.  If  so,  by  the  language 
of  the  interpretation  clause  a  registration  was  necessary. 
It  is  contended  that  these  articles  passed  as  connected 
with  the  fireehold:  but  the  contrary  is  expressly  laid 
down  in  Hellawell  v.  Eastwood  {e).  Besides,  it  is  abeurd 
to  suppose  that  the  defendant  would  have  advanced  500JL 
for  the  purpose  of  enlarging  the  interest  of  the  first 
mortgagee ;  so  that  the  last  deed  is  at  any  rate  conclusive 
as  to  the  intention  of  the  parties. 

Cur.  adv.  vuU, 

Eble  J.  now  delivered  the  judgment  of  the  Court 
In  this  case   the   plaintiff  claimed    the  machinery 
assigned  to  the  defendant  by  the  bankrupt  by  indenture 

(a)  10  Eseh.  496,  in  Exch.  Sm  Bukop  ▼.  Blliott,  in  Error;  11  Ex€k. 
113. 
(6)  1  C.  Af.  $-  R,  177.  (e)  3  Man.  D.  ^  Ih  G.  726. 

(<0  12  CL  i  F.  312.  330.  (t)  6  Exeh,  313. 
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dated  14tb  August^  1854,  on  the  ground  that  it  was  a        1856. 
bill  of  sale  within  stat.  17  &  18  Vict  c.  36.|  and  had    Waterfall 
not  been  enrolled :  and,  as  it  purports  to  be  in  terms  a     p^^mosE, 
a  bill  of  sale,  the  plaintiffs  must  succeed  unless  the 
defendant  brings  himself  within  some  exception. 

Accordingly,  he  has  contended  that  the  machinery 
and  other  things  comprised  in  this  deed  were  not  per- 
sonal chattels  within  the  meaning  of  this  statute,  being 
fixtures  annexed  to  the  freehold  and  passing  therewith. 
But  it  appears  to  us  that,  although  they  were  in  one 
sense  fixtures,  being  afiixed  to  the  soil,  yet  they  were 
within  the  statute,  which,  by  sect.  7,  interprets  personal 
chattels  to  mean  fixtures  capable  of  complete  transfer 
by  delivery. 

It  appears  by  the  case  that  they  were  machinery 
affixed  only  for  purposes  of  trade,  therefore  trade  fix- 
tures: and  the  bill  of  sale  to  the  defendant,  under 
which  he  makes  title,  treats  them  as  machinery  which 
the  bankrupt  had  a  right  to  sell  distinct  from  the  land. 
In  Hellawell  v.  Eastwood  {a)  the  question,  whether  the 
trade  machinery  there  described,  which  was  annexed  to 
the  soil,  was  liable  to  be  distrained,  was  answered  in  the 
affirmative,  on  the  ground  that,  if  the  purpose  of  the 
annexation  was  not  the  permanent  improvement  of  the 
dwelling  but  the  more  complete  use  temporarily  of  the 
machinery,  it  was  a  chattel,  and  that  the  intention  of 
the  party  in  the  annexation  was  material  to  be  considered 
for  deciding  whether  it  became  parcel  of  the  realty. 
According  to  that  decision,  we  hold  this  machinery  to 
have  been  a  personal  chattel  within  the  statute,  notwith-  * 

standing  the  annexation  to  the  soil. 

It  was  further  contended,  for  the  defendant,  that,  as 

(a)  6  Exch.  312. 
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1866.  the  land  with  the  machinery  tlien  thereon  had  been  mort- 
WATEaFALL  8*8^^  bj  thc  bankrupt  to  Mr,  Marsh  in  February  1847, 
PfiNUTONB.  ®"^  *  further  charge  on  the  same  premises  with  the 
machinery  then  thereon  had  been  made  by  the  bankrupt 
to  Mr.  Marsh  in  Naoember  1850,  and  as,  by  deed  of 
14th  September  1853,  the  bankrupt  had  charged  his 
equity  of  redemption  in  the  premises  so  mortgaged  to 
Mr.  Marshi  and  certain  other  machinery  then  erected 
thereon  as  a  security  to  the  defendant,  and,  by  the  deed 
oi  August  1854,  had  assigned  the  machinery  then  on  tJie 
premises  (being  that  now  in  question)  to  the  defendant, 
to  secure  a  further  advance  of  500il  made  by  him,  and 
had  further  charged  his  equity  of  redemption  in  the 
premises  before  charged  to  the  defendant  to  secure  this 
500/.,  therefore  the  result  of  the  whole  transaction  was 
equivalent  to  a  mortgage  of  the  premises  with  the 
machinery  in  question  thereon  to  the  defendant,  and 
so  the  deed  was  not  a  bill  of  sale,  according  to  the 
decision  of  Wood  V.  C,  in  Mather  v.  Eraser  (a)  21st 
February  1856,  in  which  it  was  held  that  a  mortgage 
of  land  with  the  machinery  thereon  was  not  a  bill  of 
sale  of  the  machinery  within  the  statute.  With  that 
decision  we  agree:  but  we  think  it  does  not  apply  to 
the  indenture  of  the  14th  August  1854,  which  first 
created  a  primary  charge  on  the  machinery  now  in 
question,  distinct  firom  the  land,  by  way  of  bill  of  sale, 
and  afterwards  created  a  separate  secondary  charge  on 
the  equity  of  redemption  by  another  part  of  the  same 
instrument. 
•  It  was  further  su^ested  that  this  machinery  might 

have  passed  to  the  mortgage  of  the  freehold  as  parcel 
thereof  though  annexed  after  the  mortgage:  but  the 
tenor  of  the  instrument  shews  that  the  parties  did  not 

(a)  2  JT.  $•  /.  536. 
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so  intend :  and  trade  fixtares,  as  above  described,  would        1856. 
not  by  subsequent  annexation  become  parcel  of  the   Watbbfall 
freehold,  according  to  HeUawell  v.  Eastwood  (a)  above     p^^ove. 
cited     Our  judgment  therefore  is  for  the  plaintifik 

Judgment  for  the  plaintifik 

(a)  6  Exek.  312. 


Cashill  against  Wright.  Thuntk^, 

^  July  3d.  1856. 

^HIS  was  an  action  brought  in  the  Court  of  Record  Wbere  the 
for  the  trial  of  civil  actions  within  the  city  of  Man-  |nett  at  an 
cheater.     The  declaration  was  for  the  loss  of  plaintiff's  2be  bnk!^por 
cash,  gold  watch  and  chain^  stolen  from  him  while  he  ^^  breach* 
was  abiding  and  putting  up  as  a  traveller  in  an  inn  of  of  duty  unless 

^  *^  o     I-  the  negligence 

which  defendant  was  proprietor.    Pleas:  1.  Not  guilty:  of  the  guest 

1      occasions  the 

2.  That  the  money  &c.,  at  the  time  when  &c.,  was  m  loss  in  such  a 

1  •     •m  1     -  11  •  Y  way  as  that  the 

plamtin^s  exclusive  custody  and  possession.     Issues  on  loss  would  not 
both  pleas.     On  the  trial,  before  the  Recorder  of  Man-  iflil^  |^^° 
Chester^  it  appeared  that  plaintiff  had  passed  a  night  at  ordinanT care 
the  inn,  as  a  guest :  and,  in  the  course  of  the  night,  a  ^•^  ^J"be °* 
watch  and  some  sovereigns,  his  property,  and  which  he  r«Monabiy  cx- 
had  at  the  inn,  were  stolen  by  a  person  who  was  "after-  taken  under  the 

circumstances. 

wards  tried  for  the  theft  and  convicted     The  defence  Where  there 
was,  that  the  loss  had  been  occasioned  by  the  negligence  ^once,  the 

innkeeper  is 
not  responsible. 
Therefore,  where  an  innkeeper  set  up  such  negligence,  in  answer  to  an  action  by  the 
owner  for  the  loss  of  goods,  and  the  Judge  told  the  jury  that  the  innkeeper  was  responsible 
unless  there  had  been  gross  negligence  on  the  part  of  the  owner,  but  did  not  explain  what 
would  constitute  gross  neglieence :  Held,  a  misdirection,  insomuch  as  the  jury  might  have 
understood  that  ttie  plaintiff  was  entitled  to  recover  unless  there  had  been  an  absence,  on 
his  part,  of  even  the  loosest  degree  of  care. 
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1856.  ^^  ^b®  owner,  who  had  shewn  some  money  (whether 
Cabriu.  including  the  money  lost  did  not  distinctly  appear)  in 
^  ^'  the  commercial  room  of  the  inn,  and  had  afterwards 

placed  his  watch  on  the  table  in  his  bed  room,  leaving 
the  door  of  the  bed  room  ajar.  The  sovereigns  which 
were  lost  were  in  a  paper  in  a  pocket  of  the  plaintiflF's 
trousers,  which  lay  on  a  chair  in  the  room.  The  person 
who  stole  the  money  had  obtained  admission,  as  a  guest, 
during  the  night  The  Recorder  directed  the  jury  to 
find  for  the  plaintiff,  unless  they  were  of  opinion  that 
there  had  been  gross  negligence  on  his  part ;  but  the 
Recorder  did  not  explain  what  would  constitute  gross 
negligence.     Verdict  for  the  plaintiff. 

Huffh  HUl,  in  last  Hilary  Term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  a  new  trial 
should  not  be  had :  ^'  on  the  ground  of  misdirection  in 
this,  that  the  learned  Recorder  directed  the  jury  that,  if 
they  did  not  think  the  conduct  of  the  plaintiff  amounted 
to  gross  negligence,  he  was  entitled  to  their  verdict; 
whereas  the  Recorder  should  have  directed  the  jury  that^ 
if  there  was  negligence  on  the  part  of  the  plaintiff  con- 
ducing to  the  loss,  the  defendant  was  exonerated ;  also 
that  the  Recorder  should  have  explained  what  consti- 
tuted gross  negligence." 

In  last  Easter  Term  (a), 

Wheeler  and  Joseph  Kay  shewed  cause.  The  Re- 
corder was  right  in  directing  the  jury  to  find  for  the 
defendant  if  they  considered  that  there  was  gross  n^Ii- 
gence  on  the  part  of  the  plaintiff.     That  was  the  direc- 

(a)  April  28th,  1856.  Before  Lord  Campbett  C.  J.,  mphtmam,  Erie 
and  Crampim  Ji. 
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tion  in  ArmUtead  v.  Wilde  {cl)^  which  was  approved  of  by  1856. 
this  Court.  [Lord  Campbell  C.  J-  No  doubt  that  case  Cabbill 
proves  that  gross  negligence  on  the  part  of  the  plaintiff  wmoht. 
would  furnish  a  defence :  but  will  not  a  lesser  degree 
of  negligence  do  so?  Wightman  J.  That  point  is 
expressly  left  undetermined  by  Lord  Campbell  C.  J.,  in 
his  remarks  at  the  end  of  that  case.]  Here  in  fact  no 
negligence  appeared,  sufficient  to  raise  a  defence. 
[Wightman  J.  You  cannot  put  that  as  a  proposition  of 
law.]  The  Court  will  not  order  a  new  trial  if  they  see 
that  substantial  justice  has  been  done.  [Lord  Campbell 
C.  J.  But,  if  there  has  been  a  misdirection,  how 
can  we  teU  what  the  view  of  the  jury  would  have  been 
had  they  been  rightly  directed?]  Tlie  question  then  is, 
whether  any  negligence  on  the  part  of  the  plaintiff, 
short  of  gross  negligence,  furnishes  a  defence.  By  the 
Roman  law,  and  by  the  English  law,  at  any  rate  as 
understood  in  the  reign  of  Henry  8  and  down  to  that  of 
Elizabeth^  the  position  of  the  innkeeper  was  considered 
to  be  similar  to  that  of  a  carrier :  he  was  responsible  for 
the  acts  of  his  servants  and  of  all  his  guests.  '*  By  the 
common  custom  of  the  realm  hosts  shall  be  chai^d  for 
the  goods  of  their  guests  lost  or  stolen  out  of  their 
houses;"  Reniger  v.  Fogas$a{b)\  Story  an  the  Law  of 
Bailments^  sects.  488,  489.  The  loss  of  the  goods  is 
presumptive  evidence  of  negligence  on  the  part  of  the 
innkeeper  or  his  servants,  though  subject  to  be  rebutted 
by  disproof,  or  by  proof  of  negligence  on  the  part  of  the 
owner.  In  Story  On  the  Law  ofBaUmenis,  sect.  470,  it 
is  said :  "  By  the  common  law  innkeepers  are  bound  to 
take,  not  merely  ordinary  care,  but  uncommon  care,  of 
the  goods,  money,  and  baggage  of  their  guests;  and 

(a)  17  g.  B.  261.  (6)  Phwd.  1.  9. 
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]856.  they  are  responsible  for  the  acts  of  tbeir  servants  and 
Cashiix  domestics,  as  well  as  for  the  acts  of  other  guests.**  The 
Wright.  ^^^  principles  appear  in  Jones  On  theLawo/BailmentSf 
pp.  94,  95,  96.  The  recital  of  the  writ  in  1  Fttzh.  N.  B. 
94  (B.),  which  is  cited  in  Calye's  Case  (a),  states  the 
innkeepers'  duty  to  their  guests,  ^'eorum  bona  et  catalla 
infra  hospitia  ilia  existentia  absque  subtractione  seu  amis- 
sione  custodire  die  et  nocte  tenentur,  ita  qudd  pro  defectu 
hujusmodi  hospitatorum  seu  servientium  suorum  hospi- 
tibus  hujusmodi  damnum  non  eveniat  uUo  modo."  And 
this  is  cited  in  Story  On  the  Law  of  Bailments,  sect  470. 
Even  if  the  host  refuse  to  take  charge  of  the  goods  because 
his  house  is  full  of  parcels,  he  must  make  good  the  loss  if 
the  owner  stop  as  a  guest;  Bennett  v.  Melhrib).  [Lord 
Campbell  C.  J.  That  may  be  said  on  the  hypothesis  of 
there  being  no  default  on  the  part  of  the  guest  Wight- 
man  J.  In  Calye*s  Case  {a)  it  is  said  that  it  is  no 
excuse  for  the  innkeeper  to  say  that  he  delivered  the 
key  of  the  chamber  to  the  guest]  That  is  much  like 
the  present  case.  In  Warbrook  v.  Griffin  (c)  the  same 
doctrine  is  assumed.  It  therefore  becomes  a  mere  ques- 
tion of  words  whether  this  is  to  be  called  gross  negligence 
or  not  [Erie  J.  Can  there  be  such  a  general  rule  ? 
Must  not  the  particular  circumstances  of  the  case  be 
taken  into  consideration.  Suppose  an  innkeeper  telb 
his  guest, ''  Take  care  of  yourself,  for  some  pickpockets 
have  come  into  the  place,"  and,  after  that,  the  guest 
leaves  the  door  open.]  In  an  Anonymous  {d)  case  in 
Moore  it  appears  to  have  been  held  that,  if  an  innkeeper 
tells  his  guest  that  persons  resort  to  the  inn  of  whose 
behaviour  he  is  not  sure,  and  offers  the  guest  the  key  of 

(a)  R  Rep.  32  a.    Se«  note  on  S.  C,  1  SmMihU  Lea,  Ca.  91  (4Ui  ed.). 
(5)  6  T.  R.  273.  (e)  2  BroiimL  fr  G.  264. 

{(l)   Moore,  78*  pi  207. 
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the  chamber  at  the  guest's  peril,  refusing  to  take  chaise  1S56. 
of  the  goods,  the  innkeeper  is  not  discharged.  This  Cabhill 
view  is  adopted  in  Blackerby's  Cases  in  Law,  124.  [Lord  wrioht. 
Campbell  C.  J.  In  that  case,  no  negligence  on  the 
part  of  the  guest  is  shewn.]  In  Calye^s  Case  {a)  it  is 
put  thus:  ''It  is  no  excuse  for  the  innkeeper  to 
say,  that  he  delivered  the  guest  the  key  of  the 
chamber  in  which  he  is  lodged,  and  that  he  left  the 
chamber  door  open."  [Erie  J.  "  Open,"  there,  must 
mean  **  unlocked."  Crampton  J.  Yon  have  to  make 
out  that  if  the  jury  had  found  the  fact  of  some 
negligence,  short  of  gross  negligence,  the  plaintiff 
would  have  been  entitled  to  recover.  Lord  Campbell 
C.  J.  Gross  negligence  may  be  want  of  ordinary  care ; 
slight  negligence,  want  of  extraordinary  care.  The 
negligence,  to  constitute  a  defence,  must  be  a  negli- 
gence without  which  the  loss  would  not  have  happened. 
Wightman  J.  referred  to  Kent  v.  Shuckard  (i).]  That 
case  is  strongly  in  favour  of  the  plaintiff:  there  the 
guest  left  open  the  door  of  the  bed  room,  whence  the 
purse  was  stolen,  and  a  person  in  the  adjoining  room 
could  thus  see  into  the  bed  room.  [Wightman  J.  It 
does  not  appear  how  that  case  was  left  to  the  jury.] 
Lord  TenUrdeUy  however,  there  says  that ''  the  principle 
on  which  the  liability  of  an  innkeeper  for  the  loss  of  the 
goods  of  his  guest  is  founded,  is,  both  by  the  civil  and 
common  law,  to  compel  the  innkeeper  to  take  care  that 
no  improper  person  be  admitted  into  his  house,  and 
to  prevent  collusion  between  him  and  such  person." 
[CromptanJ.     In  Burgess  y.  Clements  {c)  Lord  Ellen- 

(a)  8  Rep.  32  a.  (6)  2  B.  ^  Ad,  803. 

(«)  4  itf.  ^  5.  306.     Note  to  Famworth  v.  Pdekwood,  I  Stark,  N.  P.  C. 
251. 
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1866.  borough  says:  "In  general  though  a  traveller  who  resorts 
Cashill  to  *^  '^^^  ni*y  rcs^  o*^  ^^  protection  which  the  law  casts 
Wright,  wo^nd  him,  yet  if  circumstances  of  suspicion  arise,  he 
must  exercise  ordinary  care."]  But  he  seems  to  put  the 
decbion  on  the  guest  there  having  taken  "a  special 
chaiige"  of  the  property,  not  "  in  the  ordinary  character 
of  a  guest  frequenting  an  inn."  [Wightman  J.  He  says, 
earlier :  "  There  may  be  circumstances,  as  if  the  guest  by 
his  own  neglect  induces  the  loss,  or  introduces  himself 
the  person  who  purloins  the  goods,  which  form  an  ex* 
ception  to  the  general  liability,  as  not  coming  within 
the  words  pro  defectu  hospitatoris,  and  under  such 
circumstances  the  plaintiff  shall  not  complain  of  the 
loss."]  It  is  not  necessary  to  dispute  that.  There 
appears  to  be  no  reason  for  objecting  to  the  language 
used  by  the  Recorder.  The  question  must  be  one  of 
degree;  and  the  word  "gross"  seems  to  distinguish 
fairly  such  a  degree  as  would  deprive  the  plaintiff  of 
the  right  to  recover.  .  It  surely  cannot  be  laid  down, 
generally,  that  whenever  there  has  been  on  the  part  of 
the  plaintiff  any  negligence  conducing  to  the  loss  the 
innkeeper  is  exonerated:  were  that  so,  there  would  have 
been  a  misdirection  in  Richmond  v.  Smith  (a).  *  The 
Recorder  appears  to  have  adopted  the  language  which 
is  to  be  found  in  2  Saunders  On  Pleading  and  Evidence, 
215  (2d  ed.,  by  Lush).  In  Batson  v.  Donovan  {b)  (the 
case  of  a  carrier)  the  question  whether  there  had  been 
"gross  negligence"  or  not  was  left  to  the  jury  without 
fiirther  explanation  of  the  term :  and  the  direction  was 
upheld  by  a  majority  of  this  Court  In  Duffy.  Budd  (c) 
(also  an  action  against  a  carrier)  the  Judge  told  the  jury 

(c)  3  Br.  ^  B,  177. 
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that,  **if  the  defendant  and  his  servanU  had  not  taken  the  ]856. 
same  care  of  the  property  as  a  prudent  man  would  have  Cashill 
taken  of  his  own,  he  had  been  guilty  of  gross  negligence :"  wbIcht. 
and  the  direction  was  considered  by  the  Court  of  Common 
Pleas  to  be  right:  and,  if  that  deBnition  of  gross  negli- 
gence be  incorporated  in  the  summing  up  in  the  present 
case,  it  is  manifest  that  the  direction  was  at  any  rate 
not  too  favourable  for  the  plaintifls.  [Crompion  J.  But 
in  Duff^.  Budd  (a)  the  definition  was  given  to  the  jury : 
here  none  was  given.]  The  definition  appears  to  have 
been  adopted  as  a  matter  of  law  in  fVi/U  v.  Pickford  (&): 
and  thb  Court,  in  Hinton  v.  Dibbin  (c),  said :  "  it  may 
well  be  doubted  whether  between  '  gross  negligence*  and 
negligence  merely  any  intelligible  distinction  exists." 
In  Story  On  the  Law  of  Bailments^  sect.  17,  it  is  said  : 
*^  negligence  may  be  ordinary,  or  less  than  ordinary,  or 
more  than  ordinary.  Ordinary  negligence  may  be 
defined  to  be  the  want  of  ordinary  diligence,  and  slight 
negligence  to  be  the  want  of  great  diligence,  and  gross 
negligence  to  be  the  want  of  slight  diligence."  But  in 
WxUtm  V.  BreH  (d)  Rolfe  B.  said  that  he  *' could  see  no 
difference  between  negligence  and  gross  negligence — that 
it  was  the  same  thing  with  the  addition  of  a  vitupera- 
tive epithet"  And  this  seems  to  be  confirmed  by  the 
language  of  the  Court  in  Austin  v.  Tlte  Manchester^  ^c. 
Railway  Company  (e). 

Hugh  HiU^  contra.  The  Recorder  ought  to  have 
told  the  jury  to  find  for  the  defendant  if  there  was,  on 
the  part  of  the  plaintiff,  negligence  which  occasioned 

(a)  3  Br.  ^  B.  177.  (5)  H  M.  ^  W.  443.  460,  1. 

(0  2  Q.  B.  646.  661.  {d)  U  M.  ^  W.  113. 

(f)  10  Com.  B.  454.  474. 

VOL.   VL  3   M  E.   &   B. 
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1856.  the  loss  and  without  which  the  loss  would  not  have 
Cabhill  happened.  That  agrees  with  the  language  of  Patteson  J. 
wJgut.  ^^  Armiatead  v.  Wilde  (a).  What  the  Recorder  himself 
understood  by  gross  negligence  is  doubtful.  According 
to  the  passage  last  cited  froui  Story  (which  agrees  with 
Jofies  On  the  Law  of  Bailments^  2\\  the  term  is  applicable 
only  where  no  care,  even  the  slightest,  has  been  taken. 
So  understood,  the  direction  would  amount  to  this:  that 
the  plaintiff  was  entitled  to  recover  if  he  had  shewn 
care  in  the  slightest  particular.  The  true  relation  of 
the  owner  to  the  innkeeper  appears  from  Burgess  v. 
dements  {b) :  the  innkepeer  is  liable  only  where  the  loss 
happens  pro  defectu  hospitatoris,  which  cannot  be  where 
the  owner's  conduct  produces  the  loss.  There  may  of 
course  be  great  negligence  on  the  part  of  the  owner 
which  yet  does  not  contribute  to  the  loss ;  that  might  be 
inferred  by  a  jury  if  the  owner  left  his  room  door  open, 
but  no  robbery  had  taken  place  from  other  rooms  left 
open,  and  robbery  had  taken  place  from  rooms  not 
left  open.  The  language  in  2  Saunders  On  Pleading  and 
Evidence^  215  (2d  ed.,  by  Lush)^  cannot  be  isupported. 

Cur,  adv.  vuU. 

Erlb  J.  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  plaintiff  brought  his  action  to  recover 
damages  for  the  loss  of  a  watch  and  some  sovereigns, 
supposed  to  have  been  stolen  from  his  bed  room  in  the 
defendant's  inn,  where  he  was  a  guest.  The  defendant 
set  up  in  defence  certain  acts  of  the  plaintiff,  alleged  to 
have  been  negligent  and  to  have  occasioned  or  con* 
tributed  to  the  loss. 

(a)  17  Q.  B.  265.  (b)  4  Af.  4-  5.  306. 
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At  the  trial,  before  the  learned  Recorder  of  Man-        1355, 
Chester,  the  jury  were  directed  that  the  defence  failed    ~~^^^^^^^ 
unless  they  thought  that  the  plaintiff  had  been  guilty      ^ Jght. 
of  gross  negligence. 

A  rule  for  a  new  trial  having  been  obtained  on  the 
ground  of  misdirection,  two  questions  were  raised 
before  us. 

It  was  said,  first,  by  the  plaintiff's  counsel,  that  the 
particular  acts  imputed  to  the  plaintiff  were  of  such  a 
nature  as  not  to  amount  to  negligence,  and  that  the 
learned  Recorder  should  have  directed  the  jury  that 
there  was  no  evidence  of  any  negligence.  If  we  were 
satisfied  that  there  was  no  evidence  to  go  to  the  jury 
of  any  negligence  on  the  part  of  the  plaintiff,  we  should 
be  authorized  in  discharging  the  rule  for  a  new  trial  on 
that  ground.  But  we  cannot  say  that  there  was  not 
some  evidence  on  which  the  opinion  of  the  jury  ought 
to  have  been  taken. 

llie  other  question  was  as  to  the  alleged  misdirection, 
in  the  direction  to  the  jury  that  there  must  be  gross 
negligence,  to  maintain  the  defence.  It  does  not  appear 
that  there  was  any  information  given  to  the  jury  as  to 
what  they  were  to  understand  by  gross  negligence.  If 
they  were  told  to  understand  by  gross  negligence  the 
absence  of  that  ordinary  care  which,  under  the  circum- 
stances, a  prudent  man  ought  to  have  .taken,  as  seems 
to  have  been  the  meaning  given  to  gross  negligence  in 
some  of  the  modem  cases  cited  before  us,  the  direction 
as  to  the  degree  of  negligence  might  not  have  been 
objectionable:  but  the  legal  meaning  of  gross  negligence 
is  greater  negligence  than  the  absence  of  such  ordinary 
care.  It  is  such  a  degree  of  negligence  as  excludes  the 
loosest  degree  of  care,  and  is  said  to  amount  to  dolus. 

3  M  2 
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1856.  We  think  that  the  rule  of  law  resulting  from  all  the 
Cashill  authorities  is  that,  in  a  case  like  the  present,  the  goods 
Wbight.  i^niAin  under  the  charge  of  the  innkeeper,  and  the 
protection  of  the  inn,  so  as  to  make  the  innkeeper  liable 
as  far  breach  of  duty  unless  the  negligence  of  the  guest 
occasions  the  loss  in  such  a  wag  as  that  the  loss  would  not 
have  happened  if  the  guest  had  used  tlie  ordinary  care  that 
a  prudent  man  may  be  reasonably  expected  to  have  taken 
under  the  circumstances.  We  think,  therefore,  that  the 
direction  in  the  present  case  cannot  be  supported ;  and 
that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


END  OF   TRINITY   VACATION. 


CASES  1866. 

ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

IN 

MICHAELMAS     TERM, 

XX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in   this  Term 
were: 

Lord  Campbell  C.  J.      I      Wiohtman  J. 
Coleridge  J.  Erle  J. 


MEMORANDA. 


Sir  John  Jer^is^  Chief  Justice  of  the  Court  of  Common 
Pleas,  died  at  the  close  of  the  last  Vacation. 

He  was  succeeded,  in  this  Term,  by  Sir  Alexander 
James  Edmund  Cochbum,  Her  Majesty's  Attorney 
General,  who  was  previously  called  to  the  degree  of 
the  coif,  when  he  gave  rings  with  the  motto  Fiaijtistitia. 
His  Lordship  was  afterwards  sworn  in  as  member  of 
Her  Majesty's  Privy  (council. 

In  the  same  Vacation,  Baron  Piatt  resigned  the  office 
of  Baron  of  the  Court  of  Exchequer. 
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He  was  succeeded,  in  this  Term,  bj  fVUUam  Henry 
Watson^  of  LincobCi  Inn,  Esquire,  one  of  Her  Majestj^s 
counsel,  who  was  previously  called  to  the  degree  of  the 
coif,  when  he  gave  rings  with  the  motto  MilitavL 
The  learned  Baron  afterwards  received  the  honour  of 
Knighthood. 

In  this  Term, 

Sir  Richard  Bethel^  Knight,  Her  Majesty's  Solicitor 
General,  was  appointed  to  the  office  of  Attorney  General, 
vacant  by  the  promotion  of  Cochbum  C.  J.     And 

The  Right  Honourable  James  Stuart  Wortley,  of  The 
Inner  Temple^  one  of  Her  Majesty's  Counsel,  and  Re- 
corder of  London,  was  appointed  to  the  office  of  Solicitor 
General,  vacant  by  the  promotion  of  Sir  R.  BetheU, 
Attorney  General.     He  resigned  the  office  of  Recorder. 


Fridajft 
Nooembtr  7th. 


RoBEBT    Pybus    against    Henry    Gibb,    John 
Bolton  and  William  Hindmarsh. 


A  bond  was        A  CTION    on    the    defendants     writing   obligatory 

executed  by        xjL        .  .  ... 

G.  and  two  subjcct  to  a  Condition,  *'  whereby,  after  reciting  to 

ditionedfor'  the  effect  following,  that  the   plaintiff  had  been  duly 

tbe*h?gh  baUiff  appointed  high  bailiff  of  and  for  the  County  Court  of 

courJIlgaiJst  Northumberland'*  "  to  be  holden  at  Alnwick''  "  under  and 

liabilities  from  by  y5rtue  of  an  Act"  (9  &  1 0  Vict.  c.  95. '  for  the  more  easy 

the  misconduct      J  \  ^ 

in  bia  office  of    recovery  of  small  debts  and  demands  in  England*),  •*  and 

C,  who  waa 
appointed  by 

the  high  bailiff  one  of  the  baitiSs.  At  the  time  the  bond  was  executed,  the  jurisdiction 
of  the  county  court  was  regulated  by  stat.  9  &  10  t^ict.  c  95.  After  the  execution  of  the 
bond,  the  jurisdiction  of  the  county  court  was  extended,  and  increased  by  stat.  10  &  1 1  Firt. 
e.  102.,  stat  12  &  13  yiet.  e.  lOl.,  stat.  13  &  U  Fict,  e.  bl..  and  stat.  14  &  15  yict.  e.  52. 
Held,  that  these  statutes  had  so  materially  altered  the  nature  of  the  office  of  bailiff  that 
the  sureties  were  no  longer  liable  to  indemnify  the  high  bailiff,  even  though  the  misconduct 
of  G.  was  in  respect  of  a  matter  within  the  jurisdiction  conferred  by  stat.  9  &  10  f^ict  e.  95., 
in  respect  of  which  the  duty  of  the  bvliff  was  not  altered  by  the  subsequent  Acts. 
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that  the  said  high  bailiff  bad,  in  coosideration  of  the  1856. 
secaritj  given  by  the  said  nvriting  obligatory,  appointed  pybub 
the  said  defendant.  Hairy  GUb,  to  act  under  and  for  him  q^^^ 
as  a  bailiff  of  the  said  court,"  *<  during  the  pleasure  of 
the  plaintiff,  subject  to  be  suspended  or  dismissed  by  the 
judge  of  the  said  court,  it  was  and  is  conditioned  that, 
if  the  defendant  Henry  Cfibb  did  and  should  well  and 
truly  serve  all  summonses,  judgments,  orders,  notices  and 
processes  whatever  issuing  out  of  the  said  court  and  to 
him  delivered  for  service,  and  execute  all  warrants,  pre- 
cepts and  writs,  issuing  out  of  the  said  court  and  to  the 
high  bailiff  of  the  said  court  and  other  the  bailifis  thereof 
directed,  and  to  the  said  Henry  Gibb  delivered  for  execu- 
tion, and  did  and  should  make  true  returns  respecting 
such  services,  and  execution,  according  to  the  general 
rules  made  or  to  be  made  for  regulating  the  practice  and 
proceedings  of  the  said  court,  and  did  and  should  well 
and  truly  execute  and  perform  the  office  and  duties  of 
bailiff  of  the  said  court,  and  in  the  execution  and  per- 
formance of  such  his  office  and  duties  conform  to  the 
provisions  and  requisitions  of  the  said  Act,  and  to  all 
such  general  rules  as  had  been  or  should  from  time  to 
time  be  made  for  regulating  the  practice  and  proceedings 
of  the  said  court,  in  respect  of  the  office  and  duties  of 
high  bailiff,  or  other  bailiff,  of  the  said  court,  and,  subject 
thereunto,  to  the  orders  and  directions  of  the  judge  or 
of  the  high  bailiff  of  the  said  court,  and  did  not  and 
should  not  ask,  demand,  levy,  or  directly  or  indirectly 
receive  any  fee  or  fees,  or  other  reward,  for  the  service 
of  any  summons,  judgment,  order,  notice  or  process,  or 
for  the  execution  of  any  warrant,  precept  or  writ,  or  for 
the  execution  or  performance  of  his  office  and  duties  as 
such  bailiff  as  aforesaid,  but  such  as  is  or  are  set  down 
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]8d6.       in  tbe  schedule  (D.)  to  the  said  Act  annexed ;  and  also 
Pybub       did  or  should,  without  fee  or  reward,  personally  attend 
GiBB.       ^^^^  ^^^  every  of  the  said  county  courts  whirh  should 
be  holden  at  Alnwick  aforesaid,  and  not  depart  or  absent 
himself  therefrom  without  the  leave  of  the  judge  of  the 
said  court,  or  the  said  high  bailiff;  and  also  did  and 
should,  from  time  to  time  and  at  all  times  thereafter, 
save,  defend,  keep  harmless  and  indemnified  the  said 
high  bailiff,  his  heirs,  executors  and  administrators,  of, 
from  and  against  all  and  all  manner  of  actions,  suits, 
attachments,  fines,  penalties,  losses,  costs,  charges  and 
expcnces    which    might    be    commenced,    prosecuted, 
imposed  or  set  upon  him  or  them,  or  which  he  or  they 
might  sustain,  pay  or  be  liable  to  for  or  by  reason  of 
the  serving  or  not  serving,  executing  or  not  executing, 
returning  or  not  returning,  of  any  summons,  judgment, 
onler,  notice,  process,  warrant,  precept  or  writ  to  him,  the 
said  Henry  Gibb^  delivered  as  aforesaid,  or  for  or  by  reason 
of  the  non- execution  or  non*performance  of  his  office  and 
duties,  as  such  bailiff  as  aforesaid,  or  for  or  by  reason  of 
his  receiving  or  extorting  any  fee  or  fees,  or  any  money 
or  reward,  other  than  such  as  is  or  are  set  down  in  the 
schedule  (D.)  to  the  said  Act  annexed,  or  for  or  by  reason 
of  any  neglect,  connivance,  omission,  act  or  default  of  the 
said  Henry  Gibby  upon  or  by  reason  of  any  cause,  matter  or 
thing  in  any  wise  relating  thereto  respectively,  then  the 
said  obligation  to  be  void  and  of  no  effect,  but  otherwise 
to  be  and  remain  in  full  force  and  virtue.'*     Averments: 
that,  while  plaintiff  was  high  bailiff,  and  after  the  making 
of  the  said  writing  obligatory,  and  while  Gibb  was  bailiff, 
a  warrant  of  execution  was  duly  issued  out  of  the  county 
court  directed  to  the  high  bailiff,  to  levy  of  the  goods 
of  one  Edgar  a  debt  of  11/.  As.  9d.  and  costs  recovered 
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by  the  judgment   of  the   court,  which   warrant   was        1856. 
delivered,  under  and  by  virtue  of  the  said  Act  of  Par-        J^^ 
liament,  to  Gibb,  as  such  bailiff  as  aforesaid,   to  be        q]'^^^ 
executed ;  under  colour  of  which  warrant  Gibb^  as  such 
bailiff  within  the  district,  wrongfully  seized  in  execution, 
as  and  for  goods  of  Edgar ^  certain  goods  of  one  Thew^ 
which  were  not  liable  to  be  seized  or  sold  under  the 
warrant,  and  wrongfully  sold  the  said  goods  as  such 
bailiff  under  colour  of  the  warrant,  as  goods  of  Edgar  i 
for  and  by  reason  of  which  acts  of  Oibby  Thew  afterwards 
brought  an.  action  in  the  Court  of  Exchequer  of  Pleas 
against  plaintiff  and  Gibh^  and  recovered  against  the 
plaintiff  and  Gibb  202L  damages,  and  1522L  \2s,  costs, 
which  plaintiff  was  obliged  to  pay,  and  was  not  indem- 
nified.    The  penalty  was  claimed. 

Plea,  by  the  defendants  Bolian  and  Hindfnarth,  that 
the  writing  obligatory  was  made  and  executed  before 
the  making  and  passing  and  coming  into  force  of  certain 
Acts  of  Parliament,  that  is  to  say :  stat.  10  &  11  Viei. 
e.  102. ;  Stat.  12  &  13  Viet.  c.  101. ;  stat  13  &  14  Via. 
c.  61.;  and  stat.  14  &  15  Viet.  c.  52.;  that  the  said 
several  Acts  of  Parliament  in  this  plea  mentioned  had 
been  respectively  made  and  passed  after  the  making 
and  execution  of  the  said  writing  obligatory,  and  were 
respectively  in  force  before  and  at  the  time  of  the 
issuing  of  the  said  warrant  of  execution  as  in  the 
declaration  mentioned,  and  thence  until  the  commence- 
ment of  this  suit.  And  that,  after  the  passing  and 
coming  into  force  of  stat  12  &  13  Viet  e.  101.,  and 
before  the  issuing  of  the  said  warrant,  the  judge  of  the 
said  cotmty  court  did,  under  and  by  virtue  of  the  said 
last  mentioned  Act  of  Parliament,  by  writing  under  his 
hand,  authorize  G&b,  as  such  bailiff  as  aforesaid,  to  act 
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1856.       tts  a  broker  or  appraiser,  for  the  purpose  of  selling  or 
P7bij8       valuing  any  goods,  chattels  or  effects  taken  in  execution 

Demurrer.    Joinder. 

Huffh  Hill  now  argued  for  the  plaintiff.  The  bond  was 
taken  by  the  high  bailiff  of  a  county  court,  for  the  good 
behaviour  of  his  bailiff.  At  the  time  when  the  security 
was  taken  the  duties  of  the  bailiff,  and  the  liabilities 
of  the  high  bailiff,  were  regulated  by  stat.  9  &  10  VicL 
c.  95.,  which  created  the  county  courts  and  gave  them 
jurisdiction  over  all  pleas  of  personal  actions  where  the 
amount  claimed  did  not  exceed  20/. ;  sect.  58.  Sect  31 
directed  that  for  every  such  court  there  should  be  one  or 
more  high  bailiffs ;  and  it  empowered  the  high  bailiff  of 
a  county  court  to  appoint  bailifis  to  assist  him.  Sect  33 
prescribes  the  duties  and  responsibilities  of  the  high 
bailifis.  They  shall,  by  themselves  or  their  bailifis, 
''serve  all  the  summonses  and  orders,  and  execute  all  the 
warrants,  precepts,  and  writs,  issued  out  of  the  court : 
and  the  said  high  bailifis  and  bailiffs  shall  in  the  execu- 
tion of  their  duties  conform  to  all  such  general  rules  as 
shall  be  from  time  to  time  made  for  regulating  the 
proceedings  of  the  court,  as  hereinafter  provided,  and, 
subject  thereunto,  to  the  order  and  direction  of  the 
judge;  and  the  said  high  bailifis  shall  be  entitled  to 
receive  all  fees  and  sums  of  money  allowed  by  this  Act 
in  the  name  of  fees  payable  to  the  bailiff,  out  of  which 
they  shall  provide  for  the  execution  of  the  duties  for 
which  such  fees  are  allowed,  and  for  the  payment  of 
the  bailifis  and  ofiicers  appointed  to  assist  them,  ac- 
cording to  such  scale  of  remuneration  as  shall  be  from 
time  to  time  approved  by  the  judge ;  and  every  such 
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high  bailiff  shall  be  responsible  for  all   the  acts  and        1856. 


defaults  of  himself  and  of  the   bailifis  appointed   to        py^us 


▼. 


assist  him,  in  like  manner  as  the  sheriff  of  any  county  Q^'^^^ 
in  JEngland  is  responsible  for  the  acts  and  de&ults  of 
himself  and  his  officers."  The  breach  of  duty,  in  the 
present  case,  was  that  the  bailiff  Gibb,  having  a  warrant 
in  execution  of  a  judgment  of  the  county  court  for  less 
than  20/.,  in  respect  of  a  plaint  within  that  Act,  seized 
the  goods  of  the  wrong  person,  for  which  the  high  bailiff 
was  responsible.  There  can  be  no  doubt  that  if  this 
had  happened  before  any  fresh  legislation  the  sureties 
would  have  been  responsible ;  but  the  plea  shews  that 
after  the  execution  of  the  bond,  and  before  this  breach 
of  duty,  various  other  statutes,  enumerated  in  the  plea, 
have  come  in  force.  Now  it  cannot  be  disputed,  since 
Oswald  V.  MayoTi  Aldermen^  and  Burgesses^  of  Berwick 
upon  Tweed  (a),  that,  if  subsequent  legislation  has  so 
altered  the  functions  of  the  bailiff  as  to  alter  the 
nature  of  the  suretyship,  it  is  no  longer  the  same 
office  and  the  sureties  are  discharged.  But,  if  the 
office  and  the  duties  remain  unaltered,  it  is  not  material 
that  new  distinct  duties  or  offices  have  been  accumulated 
on  the  same  person :  the  surety  will  not  be  liable  for 
the  breach  of  those  new  duties;  but  he  is  not  discharged 
from  liability  in  respect  of  the  old  duties.  Thus  here, 
by  Stat  9  &  10  Vict  c.  95.  s.  106.,  before  any  sale  of 
goods  taken  in  execution  by  a  bailiff  there  was  to  be  an 
appraisement  by  a  sworn  appraiser,  for  whom  the  high 
bailiff  was  responsible,  and  for  whom  he  took  sureties. 
Stat.  12  &  13  Vict.  c.  101.  s.  10.  authorizes  the  judge  of 
the  court  to  permit  a  bailiff  to  act  as  appraiser:  and  it 

(a)  5  ff.  L.  Ca.  856,  in  Dam.  Proe. ;  affirmiog  the  judgment  of  Ezch. 
Ch.  in  Mayor  of  BencUk  v.  Otwald,  3  E.  ^  B,  653.,  which  affirmed  the 
judgment  of  Q.  B.  in  Mayor  of  Berwick  ▼.  0$wald,  \  E.  ^  B,  295. 
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1856.  appears  by  the  plea  that  Gibb  waa  so  authorized,  and 
Pybos  consequently  holds  the  two  offices  of  bailiff  and  ap- 
OuB.  praiser.  The  present  sureties  are  not  responsible  for 
any  misconduct  by  him  as  appraiser;  but  the  mistake  in 
seizing  goods  belonging  to  the  wrong  party  is  in  no  way 
connected  with  appraisement.  So  by  stat.  10  &  11  VicL 
c.  102.  s.  5.  the  high  bailiff  becomes  a  messenger  under 
the  Court  of  Bankruptcy ;  and  for  the  defaults  of  the 
bailiff  acting  for  him  as  such  the  sureties  are  not  liable ; 
but  the  original  office  of  bailiff,  and  the  original  duty, 
not  to  take  the  goods  of  the  wrong  party  by  colour  of  a 
warrant,  remain  unaltered;  and  for  a  breach  of  that  duty 
the  sureties  are  liable. 

Khowks,  contra.  The  alterations  both  in  the  office 
and  in  the  duties  have  been  substantial,  and  are  such  as 
to  alter  the  risk  of  his  sureties.  The  condition  b  that 
Gibb  shall  properly ''serve  all  summonses,  judgments, 
orders,  notices  and  processes  whatever  issuing  out  of 
the  sdd  court  and  to  him  delivered  for  service,  and 
execute  all  warrants,  precepts  and  writs  issuing  out  of  the 
said  court  and  to  the  high  bailiff  of  the  said  court  and 
other  the  bailiffii  thereof  directed,  and  to  the  said  Henry 
Gibb  delivered  for  execution.*'  Process  issuing  out  of 
the  court  under  stat.  10  &  11  Vict  c.  102.,  or  stat.  14  &  15 
Vict  c.  52.,  which  authorizes  the  arrest  of  absconding 
debtors,  is  within  those  words,  and  certainly  never  was 
within  the  contemplation  of  the  parties.  Again,  under 
stat  9  &  10  Vict.  c.  95.  the  bailiff  could  not  have  a 
warrant  in  execution  of  a  judgment  for  more  than  20L 
But  after  stat  13  &  14  Vict.  c.  61.  the  jurisdiction  was 
increased  to  50/. ;  sect  1 ;  and,  by  consent,  to  any 
amount;  sect  17:  the  liability  therefore  for  not  execu- 
ting process  might  be  much  more  serious.     By  the  con- 
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dition  the  bailiff  is  to  take  no  fees  bat  those  in  schedule  1856. 
(D.)  to  stot  9  &  10  Vict.  c.  95.  That  table  has  been  p^^ 
abolished  and  a  new  one  substituted  under  staL  12  &  13  qj^,, 
Vict.  c.  101.  s,  6.  and  stat.  13  &  14  FtcL  c.  61.  s.  6, ; 
Pollock's  County  Court  Practice,  Part  I.  ch.  3.  (3d  ed.)  (a). 
It  is  not  possible,  as  proposed,  to  discriminate  between 
the  responsibilities  of  the  bailiff  under  the  old  Act 
and  under  the  existing  law;  but,  if  it  were,  the 
surety  would  nevertheless  be  discharged.  In  Bonar 
V.  Macdonald  (&),  which  was  an  appeal  from  Scotland 
to  the  House  of  Lords,  in  the  judgment  of  Lord  Cotten* 
ham  it  is  said,  that  the  law  of  Scotland  and  England 
are  the  same,  and  that  **  the  rule  as  extracted  from  the 
English  authorities,  Evans  v.  Whyle  (c),  Eyre  v.  Bar- 
trop  (rf),  Archer  v.  Hale  {e\  Wliitcher  v.  Hall  {g\  is,  that 
any  variance  in  the  agreement  to  which  the  surety  has 
subscribed,  which  is  made  without  the  surety's  know- 
ledge or  consent,  which  may  prejudice  him,  or  which 
may  amount  to  a  substitution  of  a  new  agreement  for  a 
former  agreement,  even  though  the  original  agreement 
may,  notwithstanding  such  variance,  be  substantially 
performed,  will  discharge  the  surety.'*  In  that  case  the 
defendant  was  surety  that  the  teller  of  a  bank  should 
duly  account  to  the  bankers.  Without  the  knowledge  of 
the  surety,  the  teller  agreed  with  the  bankers,  for  an  in- 
creased salary,  to  become  liable  to  one  fourth  of  any  loss 
that  might  be  incurred  on  bills  discounted  at  the  bank. 
It  was  held  that  the  surety  was  discharged  and  was  no 
longer  liable  for  a  defiiult,  though  not  in  any  way  con- 
nected with  discounting ;  and  this  on  the  ground  that 

(a)  And  tee  ttat.  19  &  20  VkL  c  108.  #.  78. 

(b)  3  ff.  L,  Co.  226. 238.  (c)  6  Bim^.  485. 
(i/>  3  Madd,  221.  («)  4  Bing,  464. 

ip)  5  J9.  4-  C.  269. 


910  MICHAELMAS  TERM. 

1856.  the  liability  of  the  surety  was  varied.  That  was  done 
Pybus  by  the  act  of  the  parties :  but  if  the  change  be  made  by 
GiBB.  ^^^  Legislature  it  has  the  same  effect.  This  was  agreed 
on,  in  the  Exchequer  Chamber,  by  all  the  Judges  in 
Mayor  of  Berwick  v.  Oswald  {a).  There  ,wa8  a  difference 
of  opinion  as  to  the  application  of  the  doctrine  to  the 
fects.  This  Court  (J),  a  majority  of  the  Judges  in  the 
Exchequer  Chamber,  and  the  House  of  Lords  (c),  thought 
that  the  Legislature  had  not  varied  the  nature  or  duties 
of  the  office  so  as  to  alter  the  responsibility  of  the  surety, 
and  that  a  change  in  the  tenure  was  provided  for  by 
the  language  of  the  bond ;  but  all  agreed  that  a  change 
in  the  nature  of  the  office  would  discharge  the  sureties. 

H.  Hill  was  heard  in  reply. 

Cur,  adv,  vult 

Judgment  was  delivered  on  the  following  day. 

Lord  Campbell  C.  J.  This  was  a  demurrer  to  a 
plea  argued  yesterday.  The  action  was  on  a  bond ;  the 
declaration  set  out  the  condition  and  assigned  a  breach. 
By  this  it  appears  that  the  plaintiff,  being  high  bailiff  of 
the  count)-  court  of  Northumberland^  holden  at  Alnwick, 
had  appointed  Gibb,  one  of  the  defendants,  his  bailiff, 
and  that  the  bond  was  by  the*  bailiff,  and  the  other 
defendants  as  his  sureties,  conditioned  to  indemnify  the 
high  bailiff  for  the  liability  in  respect  of  the  conduct  of 
the  bailiff  in  his  office.  There  was  a  warrant  issued  out 
of  the  county  court,  directed  to  the  high  bailiff  and  other 
bailiffs  of  the  court,  requiring  the  levy  of  the  goods  of 

(a)  3S.^B,  653. 

(6)  Mapcr  of  Btrwick  ▼.  Oncald,  I  E.  ^  B,  295. 

(c)   Otwald  ▼.  Mapar,  Aldtrmtn,  and  BMrgeue$tof  Berwick  npom  Tmted, 
5  H.  L.  Ca.  226. 
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Edgavy  of  a  debt  of  1 1/.  As.  9d.  for  which  judgment  had        1856. 

been  given  against  him,  which  was  delivered  for  execu-        Pybvs 

tion  to  the  defendant  Gibb  as  bailiff  of  the  plaintiff  for        qJ;,^ 

execution.     Under  colour  of  this  warrant  Gibb  seized 

the  goods  of  ThetCf  who  recovered  against  the  plaintiff: 

and  the  breach  assigned  was  for  not  indemnifying  the 

plaintiff  against  this.    The  plea,  by  the  sureties,  shews 

that  the  bond  was  executed   when  staU  9  &  10  Vict. 

c.  95.  was  the  Act  regulating  the  county  court ;  it  alleges 

that  several  Acts  came  into  operation  after  the  execution 

of  the  bond,  and  before  the. breach  of  duty  complained 

of;  and  on  the  demurrer  we  have  to  determine  whether 

the  effect  of  those  Acts  has  been  to  produce  such  an 

alteration  in  the  office  that  the  sureties  under  the  bond 

were  discharged  before  breach. 

The  law  on  this  subject  was  much  discussed  in  the  case 
of  Oswald  V.  MayoT^  Aldermen^  and  Burgents^  of  Berwick 
upon  2\oeed  (a);  and  it  may  be  considered  settled  law  that» 
where  there  is  a  bond  of  suretyship  for  an  officer,  and,  by 
the  act  of  the  parties  or  by  Act  of  Parliament,  the  nature 
of  the  office  is  so  changed  that  the  duties  are  materially 
altered,  so  as  to  affect  the  peril  of  the  sureties,  the  bond 
is  avoided.  Even  if  the  sureties  were  consenting  parties 
by  parol  to  such  a  change,  it  could  hardly  affect  their 
liability  under  the  bond.  The  question  is,  whether  the 
nature  and  functions  of  the  office  or  employment  are 
changed;  for,  if  they  are,  it  is  not  the  same  office  within 
the  meaning  of  the  bond.  That  was  the  doctrine  laid 
down  in  the  judgment  of  this  Court  in  Mayor  ofBerwickv. 
Oswald  (b).  Some  of  the  Judges  in  the  Court'of  Exche* 
quer  Chamber  (c)  thought  that  this  principle  was  wrongly 

(a)  S  H.  L.  Ca.  8'>6 ;  3  j?.  ^  J9.  653;  I  J?.  ^  B.  295. 

(6)  \  B.^  £.  295. 

(e)  Mayor  of  Berwick  v.  Oswald,  3  B.  ^  B.  663. 
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1856.  applied  and  the  judgment  erroneous:  but  all  agreed  that 
Pyg„3  the  principle  was  right:  and  the  judgment  was  finally 
GiBB.  aflSrmed  in  the  House  of  Lords  (a).  Then,  such  being 
the  general  principle,  we  come  to  apply  it  to  this  case. 
When  the  bond  was  given  the  principal  was  bailiff  of 
a  county  court,  then  having  its  jurisdiction  under  stat 
9  &  10  Fict  c.  95.,  and  being  a  court  ''for  the  more  easy 
recovery  of  small  debts  and  demands,**  with  a  juris- 
diction limited  to  20L  The  condition  provides  for  the 
due  execution  by  Giib  of  his  office  as  bailiff  according 
to  that  Act,  and  <*all  such  general  rules  as  had  been  or 
should  from  time  to  time  be  made  for  regulating  the 
practice  and  proceedings  of  the  said  court,  in  respect  of 
the  office.**  Not,  be  it  observed,  according  to  such  Acts 
of  Parliament  as  might  be  made  respecting  the  office. 
Then,  the  court  and  the  office  being  of  this  nature,  and 
such  being  the  condition,  various  statutes  are  passed. 
By  these  the  jurisdiction  of  the  court  is  raised  from 
20L  to  SOL ;  and  by  consent  the  court  may  take  cog- 
nizance of  a  cause  to  any  amount.  -This  extension  of 
jurisdiction,  since  the  bond  was  given,  makes  the  court 
no  longer  one  merely  for  the  recovery  of  small  debts  and 
demands.  Then,  under  stat.  9  &  10  Vict.  c.  95.  s.  106., 
the  bailiff  might  not  sell  goods  taken  in  execution 
without  a  sworn  appraisement.  By  a  subsequent  Act 
the  bailiff  himself  may  act  as  a  broker;  and  the  intex^ 
vention  of  a  third  person  as  sworn  appraiser  is  no  longer 
required.  By  other  Acts  jurisdiction  in  bankruptcy  is 
transferred  to  the  county  court;  and,  by  another  Act, 
power  to  larrest  absconding  debtors  is  given.  Under 
these  latter  Acts  the  bailiff  may  have  to  execute  warrants 
directed  to  him,  involving  liabilities  not  of  20L  only  but 

( a )  OtwaU  ▼.  MagoTt  AUirmen,  and  Bwrgtttf^  «f  Berwick  mpom  TVpm^ 
5  H.  L.  Ou  856. 
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of  any  amount.  By  another  enactment^  the  fees  are.no  \S5G. 
longer  to  be  regulated  by  schedule  (D.)  to  stot  9  &  10  f^:^^ 
VieL  c.  95. ;  and  this  is  important,  as  the  condition  is 
express  that  the  bailiff  is  to  take  no  fees  save  those 
authorized  by  that  schedule.  I  think  we  cannot  con- 
sider that  as  not  an  essential  part  of  the  condition. 
There  being  then  an  increase  in  the  jurisdiction  of  the 
court  as  to  amount,  a  change  in  the  nature  of  the  court 
by  giving  bankruptcy  jurisdiction  and  jurisdiction  over 
absconding  debtors,  and  the  table  of  fees  being  altered, 
I  think  that  the  office  is  essentially  changed,  and  the 
sureties  no  longer  liable.  It  was  said  that  the  breach 
here  was  one  for  which  the  sureties  would  have  been 
liable  if  the  office  had  remained  unchanged.  I  think  it 
would  be  most  inconvenient  if  the  sureties  were  liable 
for  the  breach  of  the  original  duties  of  the  office,  and 
not  for  those  superadded,  so  as  to  require  discrimina- 
tion as  to  the  duties  all  performed  by  the  same  officer  in 
the  same  office.  But  we  need  not  discuss  that;  for  we 
have  the  express  authority  of  the  House  of  Lords  upon 
it  in  Banar  v.  Macdonald  {a).  That  was  on  appeal 
from  Scotland;  but  on  this  subject  the  laws  of  the  two 
countries  are  essentially  the  same.  It  was  not  the  case 
of  an  office  but  of  an  employment:  fresh  duties  had 
without  the  consent  of  the  surety  been  added  to  the 
employment;  and  then  the  principal  made  a  default  that 
was  within  the  scope  of  his  original  employment;  for 
that  default  the  action  was  brought:  it  was  argued 
there,  as  here,  that  the  liability  should  be  the  same  as 
before;  but  the  House  of  Lords,  affirming  the  judgment 
below,  held  that  after  the  addition  of  fresh  duties  the 
employment  was  essentially  altered,  and   the  sureties 

(a)  3  H.  L.  Ca,  2*26. 
VOf^   VI.  3   N  K.    &    D. 
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1856.  dischai^ed.  That  is  precisely  in  point.  There  is  no 
Pybub  inconvenience ;  for,  when  an  Act  of  Parliament  alters  the 
GiBB.  duties  of  an  officer,  it  will  be  easy  to  require  him  to  give 
fresh  sureties,  or  the  surety  bonds  may  be  framed  as 
suggested  by  Maule  J.  in  Mayor  of  Berwick  v.  Oswald  (a), 
so  as  to  continue  the  liability  of  the  sureties,  whatever 
alteration  might  take  place  by  act  of  the  Legislature. 
As  it  is,  I  think  the  liability  of  the  sureties  on  this  bond 
at  an  end. 

CoLBiUDGE  J.  I  am  of  the  same  opinion,  and  have 
but  little  to  add.  The  liabilities  and  rights  of  sureties 
have  often  been  considered  in  England;  and  many  points 
are  well  established.  One  is,  that,  when  the  nature  of 
the  employment  of  the  principal  is  so  altered,  by  the 
act  either  of  his  employer  or  of  the  Legislature,  that  the 
risk  of  his  surety  is  materially  altered,  the  surety  has  a 
right  to  say,  <'I  did  not  bargain  for  this  risk;  I  am 
discharged"  This  seems  to  me  to  depend  on  the  broad 
principles  of  justice.  Mr.  EBU  did  not  dispute  this, 
but  argued  that  here,  admitting  that  other  duties  were 
added  as  to  which  there  would  be  fresh  risk,  the  surety 
was  not  afiected,  as  his  bond  would  not  extend  to  those 
added  duties  and  risk.  If  this  were  so,  in  fiict,  the 
decision  in  Bonar  v.  Macdondid  {b)  would  be  directly  in 
point  and  against  the  plaintiff.  But  I  do  not  concede 
to  Mr.  Hill  that  the  risk  of  a  surety  stipulating  for  the 
conduct  of  a  principal  is  not  affected  by  the  principal 
incurring  collateral  liabilities.  Let  any  man  say  if  he 
would  think  it  the  same  thing  to  become  surety  for  a 
person  who  was  exposed  to  collateral  liabilities  as  for 
one  who  was  not.     The  chance  of  the  solvency  of  the 

(«)  3  R,^  B.  665.  (6)  3  H  L.  Ca  226. 
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principal  is  a  great  element  in  the  risk;  it  may  well  be        1R56. 
that  Gibb  conid  have  made  good  every  loss  incurred  by        p^J^ 
his  defaults  in  executing  warrants  under  201,  were  it        q^^^ 
not  that  he  has  lost  the  means  by  liabilities  incurred  in 
executing  those  under  the  new  Acts.     At  all  events  that 
must  affect  the  risk  of  his  sureties. 

WiOHTMAN  J.  It  may  be  taken  as  a  principle  of  law 
that  a  bond  by  a  surety,  conditioned  for  the  due  per- 
formance by  his  principal  of  the  duties  of  an  office,  is 
rendered  null  if  the  office  or  its  duties  are  so  altered  as 
in  any  degree  to  increase  or  vary  the  risk  of  the  surety 
to  his  possible  disadvantage.  The  principle  is  recog- 
nized in  many  cases ;  but  the  late  case  of  Oswald  v. 
Mayor,  Aldermen,  and  Burgesses  ofBerwichrupon'-  Ttoeed(a) 
may  be  considered  the  leading  case  upon  the  subject,  as 
it  was  ultimately  decided  in  the  House  of  Lords. 

The  question  in  this  case  is,  whether  this  principle 
is  applicable  to  it,  and  whether  there  has  been  such  an 
alteration  in  the  office  of  the  principal  in  the  bond,  or 
his  liabilities,  as  will  bring  this  case  within  the  principle, 
and  discharge  the  sureties. 

The  bond  recites  that  the  plaintiff  was  appointed 
high  bailiff  of  the  County  Court  of  Northumberland, 
under  stat.  9  &  10  Vict.  c.  95.,  and  had  appointed  Gibb 
(the  principal  in  the  bond)  to  act  for  him  as  bailiff  of 
the  court,  and  was  conditioned,  amongst  other  things, 
for  the  due  execution  by  him  of  all  warrants,  precepts 
and  writs  issuing  out  of  the  court,  and  directed  to  the 
high  bailiff  and  delivered  to  Oibb,  and  that  the  de- 
fendants would  indemnify  the  plaintiff  from  all  actions 

(a)  5  ff.  L.  Ca,  856^  ^  B.  ^  B,  ^\  \  E,  ^  B,  395. 

3  N  2 
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IH56.       ^"^  losses  which  he  might  be  liable  to  for  executing  or 
Pyjjj,^       not  executing  any  warrant  or  writ  delivered  to  Gibby  or 
▼•  for  or  by  reason  of  the  non-performance  of  the  oflBce  and 

duties  as  such  bailiff:  it  is  then  assigned  as  a  breach  of 
duty  thatf  under  a  warrant  of  execution  of  judgment 
obtained  in  a  suit  within  the  jurisdiction  of  the  court 
by  virtue  of  stat.  1)  &  10  Vict  c.  95.  for  a  debt  of 
1\L  As.  9if.,  with  costs,  against  one  Edgar^  Gibb  had 
wrongfully  seized  and  sold  the  goods  of  one  Thew, 
and  thereby  subjected  the  plaintiff  to  an  action  at 
the  suit  of  ITiew,  who  had  recovered  damages  and 
costs  against  him.  For  the  defendants  it  was  con- 
tended that  the  court  and  the  office  of  bailiff,  as  they 
existed  at  the  time  of  the  making  of  the  bond,  had  been 
so  changed,  and  the  duties  so  altered  and  increased,  that 
the  defendants  were  dischai^^  from  liability  under  the 
bond ;  and  they  relied  upon  the  effect  of  several  subse- 
quent statutes  altering  and  enlarging  the  jurisdiction  of 
the  court  and  the  duties  of  the  officers,  including  the 
bailiff. 

By  Stat.  13  &  14  VicL  e.  61.  the  jurisdiction  of 
county  courts  is  extended  from  20L  to  50L,  and  by 
consent  to  any  amount,  and  the  powers  and  provisions 
of  Stat  9  &  10  VicL  c.  95.  are  extended  to  the  increased 
jurisdiction.  By  stat.  10  &  II  VicL  c.  102.  j.  5.  the 
high  bailiff  of  the  county  court  and  his  assistants  are 
to  act  as  messengers  in  bankruptcy,  under  the  provi- 
sions in  that  Act,  which  gives  a  new  jurisdiction  to  the 
county  court  in  bankruptcy  and  insolvency;  and  by 
stat  14  &  15  Vict  c.  52.  the  judges  of  the  county  court 
may  grant  warrants  for  the  arrest  of  absconding  debtors, 
to  be  executed  by  the  bailifis.  The  effect  of  these 
statutes  is  no  doubt  greatly  to  enlarge  the  duties  of  the 
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baili£b»  and  especially  with  respect  to  the  execution  of  1856. 
warrants  and  process  from  the  county  court  The  pybos 
words  of  the  condition  as  to  the  duty  of  Gibb  to  execute  q]^^ 
warrants  and  other  process  are  very  generaL  He  is 
duly  to  execute  all  warrants  so  issuing  out  of  the  court 
and  directed  to  the  high  bailiiF,  and  delivered  to  him, 
Gibb,  to  be  executed.  These  are  general  words,  and 
would  include  warrants  under  the  increased  jurisdiction ; 
but  it  is  admitted  that  the  surety  would  not  be  liable  in 
respect  of  them,  but  that  the  liability  is  limited  to  such 
warrants  as  issue  from  the  court  under  its  original  juris* 
diction  given  by  stat.  9  &  10  Vict.  c.  95.;  and  it  is 
contended  that,  to  the  extent  of  the  20L  jurisdiction  by 
that  statute,  the  court  and  the  office  of  bailiff  remain 
the  same  as  under  stat  9  &  10  Vict  c.  95.  But  it 
appears  to  me  that  this  b  a  fallacy,  and  that  neither 
the  court  nor  the  office  of  bailiff  are  the  same  after  the 
extension  of  the  jurisdiction  to  50/.  The  court,  as 
constituted  under  stat  9  &  10  Vict.  c.  95.,  was  for  the 
more  easy  recovery  of  small  debts  and  demands,  limited 
by  the  statute  to  20/.  If  the  court  had  been  converted 
into  a  court  for  recovery  of  demands  to  an  unlimited 
amount  it  would  hardly  be  considered  as  the  same 
court,  though,  as  omne  majus  continet  in  se  minus,  it 
would  still  be  a  court  in  which  small  demands  might 
be  recovered.  Small  sums  may  be  recovered  in  the 
Courts  at  Westminster;  but  they  are  not  therefore 
considered  Courts  for  the  recovery  of  small  debts. 
Suppose,  instead  of  increasing  the  amount  to  be 
recovered,  the  jurisdiction  of  the  court  had  been  ex- 
tended over  a  dozen  additional  counties,  and  the  duties 
of  the  bailiff  vastly  increased :  could  the  court  and  the 
officer  be  considered  the  same  within  the  meaning  of 
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J 856.  the  bond?  Or  might  the  plaiDtiff  contend  that,  though 
Py]„TB  the  extension  made  the  court  and  the  office  substan- 
GiBB.  tially  different  from  what  they  were  when  the  bond 
was  entered  into,  the  bond  was  still  effective  for  the 
small  parts  remaining  of  the  original  jurisdiction? 
There  is  no  precedent  for  such  a  division;  and  the 
case  of  Bonar  v.  McDonald  (a)  is  an  authority  directly 
against  it.  This  cannot  be  admitted;  for,  where  the 
duties  and  general  liability  of  the  bailiff  are  so  much 
increased  by  the  alteration  and  extension  of  the  court, 
the  risk  of  the  surety  and  his  liability  to  loss  must  be 
increased.  The  bailiff  might  be  very  competent  in  the 
opinion  of  the  surety  to  execute  the  duties  of  the  office 
of  bailiff  of  the  limited  jurisdiction,  but  not  if  other 
important  duties  are  added.  It  appears  to  me,  therefore, 
that  in  this  case  the  effect  of  the  increased  jurisdiction 
was  so  to  alter  the  court  and  the  office  of  bailiff  as  to 
affect  the  liability  of  the  surety  to  his  prejudice,  and  so 
to  absolve  the  surety  according  to  the  principle  of  the 
decided  cases. 

Erle  J.     I  am  of  the  same  opinion,  and  have  nothing 
to  add. 

Judgment  for  the  defendant. 

(a)  3  H.  L.  Co.  226. 
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The  Queen  against  The  Guardians  of  the  Poor  Saturday. 

^  November  Bth. 


o 


of  the  Township  of  Manchester. 


N  appeal  against  an  order  of  two  justices,  whereby  justtces  >eut 

it  was  ordered  that  the  guardians  of  the  poor  of  the  ui^Uc!  re- 

Halifax  Union,  in  Yorkshire^  should  pay  to  the  guardians  JJ>^|Jfh|p  ^^ 

of  the  poor  of  the  township  of  Manchester^  in  Lancashire^  ^^^^  *^^  ^ 

certain  sums  incurred  by  the  latter  about  the  examina-  }<>  **>•  co"°*y 

''  Inoatic  asylum 

tion,  conveyance,  maintenance,  &c.,  of  Thomas  fVood^  a  of  £.,  where 

,         he  remained 

pauper  lunatic,  the  Sessions  set  aside  the  order,  subject  a  patient  for 

about  three 

to  the  opinion  of  this  Court  upon  a  case  which  was  in  months,  when  • 

substance  as  follows.  chaxfjed.*** 

Thomas  Woody  the  said  pauper  lunatic,  was,  on  20th  ^^Jhs"iStw, 

September,    1854,  residing  in   and  chargeable   to    the  J^^^rflr"^.** 

township  of  Manchester,  and  was  on  that  day  sent,  under  judicating  the 

^  *  J         -»  settlement  of 

an  order  of  justices,  pursuant  to  the  statute  in   that  the  pauper  to 

.  be  in  5.  in  the 

behalf,  from  the  township  of  Manchester  to  the  county  union  of  if., 

in  the  county 
of  K,  and 
ordering  the  union  to  pay  the  ezpences  of  the  conveyance  to  the  asylum,  and  of  the  lodging 
&c  there,  under  stat.  16  &  17  FUt.  e.  97.  ».  99. 

On  appeal  against  the  order  for  payment,  it  was  objected  that  such  order  was  bad,  inas- 
much as  by  sect.  102  such  expences,  in  the  case  of  a  pauper  lunatic  who  would  at  the  timo 
of  the  conveyance  to  the  asylum  have  been  exempt  from  removal  to  the  parish  of  his 
settlement  by  reason  of  stat.  9  &  10  Fict.  e.  66.,  are  to  be  piid  by  the  parish  where  the 
exemption  has  been  acquired,  and  not  by  the  parish  of  settlement ;  and  that,  under  stat. 
9  &  10  Viet,  e,  66.  #.  4.,  no  warrant  could  be  granted  for  removal  of  any  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sickness,  unless  it  was  stated  in  the 
warrant  that  the  justices  granting  it  were  satisfied  that  the  sickness  would  produce  per- 
manent disability ;  and  that  it  appeared  in  this  case  that  the  lunacy  was  not  such  a  sickness. 

Held,  that  sect.  4  of  stat.  9  &  10  Viet,  c.  66.  was  inapplicable,  and  the  order  for  payment 
good. 

Under  sect.  107  of  stat.  16  &  17  Vict,  e.  97.,  three  guardians  of  M,  sent  to  the  union 
of  H,  a  copy  of  the  order  for  payment,  with  the  place  of  confinement,  the  grounds  of 
adjudication,  and  the  particulars  of  settlement  relica  upon.  They  signed  their  names  to 
this,  adding  '*  guardians  of  the  poor  of  the  said  township  of  M.  :'*  but  to  one  of  the  three 
names  no  other  address  was  added. 

Held :  that  the  statement,  if  not  good  under  sect.  107,  was  amendable  under  sect.  1 12. 
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1856.       Lunatic  Asjlum  at  Presiwick  in  the  same  county,  where 

ThTqufrT  ^^  ^*s  then,  in  obedience  to  the  said  order,  received 

GuarJians  of   ^°^°  ^^®  ^^^  asylum ;  and  in  which  asylum  he  remained 

Manchksteb.  a  patient  until  29th  of  December  following,  on  which 

day  he  was  discharged  from  the  asylum,  and  before  the 

time  of  the  making  of  the  order  appealed  agunst     On 

6th  September y  1855,  the  order  appealed  against  was 

made. 

The  case  set  out  the  order,  which  was  dated  at  Salfard 
in  Lancashire,  6th  September,  1855,  and  was  under  the 
hands  and  seals  of  two  justices  of  Lancashire.  It  recited 
that,  by  order  of  20th  September,  1854,  Thomas  Wood, 
a  pauper  lunatic,  was,  pursuant  to  the  statute,  sent,  to 
wit,  from  the  township  of  Mancliester  to  an  asylum,  to 
wit,  the  county  lunatic  asylum  situate  at  Prestmck  in 
Lancashire,  **  and  was  then  received  into  the  said  asylum, 
and  had  ever  since  been,  and  now  is  (a),  confined 
therein."  And  that  the  undersigned  justices  *<  have  this 
day,"  to  wit  6th  September,  1855,  at  Salford,  &c.,  *«duly 
inquired  into  the  last  legal  settlement  of  the  said  Thomas 
Wood,  so  now  (a)  being  confined  in  the  said  asylum  as 
aforesaid ;  and  satisfactory  evidence  has  been  obtained 
that  the  said  settlement  is  in  the  parish,  township  or 
place  of  Sowerby  in  the  Halifax  Union  in  the  county  of 
Yorh;*  and  the  justices  found  that  Wood  was  a  pauper 
lunatic,  ''and  is  now(a)confined  in  the  said  asylum;"  and 
did,  by  that  their  order,  adjudge  that  his  last  legal  settle- 
ment was  in  the  said  parish,  &c.,  of  Sowerby,  And  that 
the  guardians  of  the  poor  of  the  township  of  Mancliester 
had  paid  and  incurred  the  sum  of  Zl  1 2^.  6if.  for  expences 
in  and  about  the  examination  of  Wood,  and  the  bringing 
hirti  before  a  justice,  and  his  conve3'ance  to  the  said 
asylum;   and  had   paid  to  the  treasurer  of  the  said 

(a)  Sic. 
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asylum  the  sum  of  5L  9s.  5d.  for  the  reasonable  charges        i856. 
(incurred  within  twelve  months  previous  to  the  date  and    xhe  Queen 
making  of  that  order)  for  the  lodging,  maintenance,    q^'      f 
medicine,  clothing  and  care  of  ffood  in  the  said  asylum.  Manchestee. 
And  the  justices  did  thereby  order  that  the  guardians 
of  the  Halifax  Union  should  forthwith  pay  to  the  guar- 
dians of  the  poor  of  the  township  of  Maiuihester  the  said 
sura  of  3iL  128.  6(L,  and  the  said  further  sum  of  5L  9s.  6d 

A  copy  of  this  order,  together  with  a  notice  of  the 
chargeability  of  the  pauper,  and  a  statement  in  writing 
purporting,  in  manner  hereinafter  set  forth,  to  be  under 
the  hands  of  three  of  the  guardians  of  the  Manchester 
Union,  was,  within  a  reasonable  time  after  such  order 
was  made,  sent  by  the  guardians  of  the  poor  of  the 
Manchester  Union  to  the  guardians  of  the  poor  of  the 
Halifax  Union. 

The  case  set  out  a  copy  of  the  said  notice,  and  of  the 
last  mentioned  statement,  llie  material  parts  were  as 
follows. 

**  To  the  guardians  of  the  poor  of  the  Halifax  Union 
in  the  counjy  of  York. 

**  Take  notice  that  Thomas  Wood^  the  person  named 
in  the  order  first  hereinafter  mentioned,  previously  to 
the  making  of  the  same,  had  become  and  was  then  an 
inhabitant  of,  and  resident  in,  the  township  of  Man* 
Chester;  and  that  he  was  then,  and  continued  to  be  ft*om 
that  time  to  the  29th  day  of  December  last,  actually 
chargeable  to  the  township  of  Manchester.^  The  notice 
then  recited  the  order  of  20th  September  1854,  and  that 
Wood  was,  **  to  wit  on  or  about  the  20th  day  of  Septem* 
ber  1854,  in  pursuance"  of  the  order,  conveyed  to  the 
county  lunatic  asylum  at  Prestwicky  *^and  was  then 
received  into  the  said  asylum,  and  was,  fi'om  that  time 
to  the  29th  day  of  December  last,  confined  therein." 
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1866.       1*he  case  then  recited  the  order  of  6th  September  1855,  a 

Tho  Qu£BN    ^^Py  ®^  which  was  sent,  "  And,  further,  take  notice  that 

Ouiirdiaiis  of   ^^  following  is  a  statement  setting  forth  the  grounds 

Manchkbtkr.  upon  which  the  said  last  mentioned  order  has  been 

obtained  and  made,  including  the  particulars  of  the 

settlement  or  settlements  relied  upon  in  support  thereof, 

namely : 

**  That  the  said  Thomas  Wood  was  and  had  been,  for 
some  time  previouslj  to  the  20th  day  of  September  1854, 
an  inhabitant  of  and  resident  in  the  township  of  Man" 
Chester^  in  the  county  of  Lancaster;  and  that  he  was 
then,  and  continued  to  be,  actually  cha]f;eable  thereto, 
until  the  29th  day  of  December  last 

<'  That  the  said  Thomas  Wood  was,  on  the  20th  day 
oi  September^  1854,  a  pauper  lunatic. 

'^  That  the  said  Thomas  Wood  was,  on  or  about  the 
20th  day  of  September  1854,  sent  from  the  township  of 
Manchester^  in  the  county  of  Lancaster^  to  the  county 
lunatic  asylum  at  Prestwich^  in  the  county  of  Lancaster^ 
and  was  then  received  into  the  said  asylum,  and  was 
confined  therein  until  the  29th  day  oi  December  last" 

That  the  guardians  of  the  township  of  Manchester  had 
incurred  and  paid  the  expenses  in  question. 

**  That  the  said  parish,  township  or  place  of  Sowerby 
is  a  parish,  town  and  place  situate  within,  and  forms  part 
of,  the  Halifax  Union  in  the  said  county  of  JbrA.*' 

The  notice  then  set  forth  the  particulars  of  a  derivative 
settlement  of  the  pauper  in  Sowerby. 

'<  Dated  the  4th  day  of  October ^  A.D.  1855. 
^*  C.  H.  RichardSf  Chairman,  NeuT 

Brown  Street,  Manchester,  paper 

dealer,  William  Horsfall,  Francis 

Pamell,  Spring  Gardens,  Man- 
chester, manufacturer.  j 


Guardians  of  the 
Poor  of  the  said 
Township  of  Man-- 
Chester.^ 
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Against  this  order  the  overseers  of  the  township  of       1856. 
Sofoerby  gave  notice,  and  served  grounds  of  appeal.  xfae  Qubbn 

The  2nd,  4th,  5th,  and  6th  of  such  grounds  are  alone    Qoardiuisof 
material,  and  are  as  follows :  Manchbstbb. 

**  2nd,  That  no  statement  under  the  hands  of  the  guar- 
dians of  the  poor  of  the  township  of  Mancliester,  or  of  any 
three  or  more  of  such  guardians,  setting  forth  the  grounds 
of  adjudication,  or  the  particulars  of  the  settlement 
relied  on  in  support  of  the  said  order,  had  been  sent  or 
delivered  as  required  by  the  statute  in  that  behalf;  and 
that,  if  any  such  statement  has  been  so  sent  or  delivered, 
such  statement  is  defective  and  bad  in  not  stating  the 
address  of  each  of  the  several  guardians  by  whom  the 
same  purports  to  be  signed." 

**  4thly.  That  no  legal  order  was  ever  made  for  the 
removal  of  the  said  Thomas  Wood^  as  a  lunatic  pauper, 
from  the  said  township  of  Manchester  to  the  county 
lunatic  asylum  at  Frestwich,  in  the  said  county  of  Lan* 
caster:  and  his  removal  to  that  asylum,  and  the  pay- 
ment of  all  expences  in  relation  thereto,  and  of  the  costs 
of  the  maintenance  of  the  said  Thomas  Wood  in  the  said 
asylum,  were  illegal." 

'<  Sthly.  That  the  said  order  of  6th  September  last, 
against  which  we  now  appeal,  is  bad ;  inasmuch  as,  at 
the  time  of  the  making  of  such  order,  and  also  at  the 
time  of  the  said  Thomas  Wood  being  conveyed  to  the 
said  asylum,  he  was  irremoveable  by  reason  of  the  provi- 
sions contained  in  the  Act"  &c  (9  &  10  Vict.  c.  66.> 

*'  6thly.  That  the  said  order  against  which  we  now 
appeal  is  bad ;  inasmuch  as,  at  the  time  of  the  making 
thereof,  and  also  at  the  time  of  the  said  TTiomas  Wood 
being  conveyed  to  the  said  asylum,  he  was  chargeable  to 
the  said  township  of  Manchester  in  respect  of  relief  made 
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1856.       necessary  by  sickness  which  would  not  cause  permanent 
The  Queen    disability  in  the  said  Thomas  WoodJ" 
GuaJfanaof       After  the  service  of  the  grounds  of  appeal,  on  21st 
Manchesteb.  December  1855,  the  attorney  of  respondents  sent  by 
post  a  letter  to  the  attorneys  of  the  appellants,  inform- 
ing them  that  the  description  and  address  of  the  said 
WUJiam  HorsfaU  were  as  follows:  <'  Calenderer  and 
maker  up.  Garden  Street,  Shade  Hill,  Manchester.^ 

On  the  trial  of  the  appeal  it  was  admitted,  by  the 
appellants,  that  the  pauper  was,  at  the  time  he  became 
chargeable  and  thence  to  the  time  of  the  appeal,  settled 
within  the  appellants*  township;  and,  by  the  respondents, 
that  the  lunacy,  on  account  of  which  the  pauper  had 
been  sent  to  the  asylum,  as  mentioned  in  the  said  order, 
had  ultimately  proved  to  be  temporary  only,  and  had 
not  in  fact  produced  permanent  disability. 

Two  objections  were  insisted  on  by  the  counsel  for 
the  appellants,  as  grounds  for  setting  aside  the  order, 
namely : 

Ist.  That  the  said  pauper  had  become  chai^geable,  and 
had  been  conveyed  to  the  said  asylum,  by  reason  of  his 
being  a  lunatic,  whose  lunacy  was  not  of  a  permanent 
nature,  and  had  produced  temporary  disability  only  at 
the  date  of  the  order  appealed  against,  and  was  such  a 
sickness  whereby  no  warrant  for  his  removal  could  be 
granted  within  the  meaning  of  statute  9  &  10  Vict  c.  66. 
s.  4. ;  and  that  no  order  upon  the  parish  of  the  settle- 
ment of  the  said  lunatic  pauper  could  be  made  in  res- 
pect of  the  expences  in  and  about  the  examination, 
removal  to,  and  maintenance  of  the  said  lunatic  pauper 
in,  the  said  asylum. 

2d.  That  the  said  statement  in  writing,  setting  forth 
the  grounds  of  adjudication  and  particulars  of  settlement 
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sent  by  the  guardians  of  the  Manchester  union  to  the        1866. 
said  guardians  of  the  said  Halifax  union  was  defective    The  Queen 
and  insufficient,  inasmuch  as  it  did  not  state  the  address    Gaardiau  of 
of  the  said  WUKam  HarsfaU,  one  of  the  guardians  by  Manchebteb. 
whom  the  said  statement  was  signed. 

The  counsel  for  the  respondents  applied  to  the  Court 
of  Quarter  Sessions  to  amend  the  said  statement  by 
adding,  after  the  signature  of  the  said  William  HarsfaUf 
the  description  and  address  of  the  said  William  Honfall 
as  given  in  the  said  letter  sent  by  the  attorney  of  re- 
spondents to  the  attorney  of  appellants.  The  Court  of 
Quarter  Sessions  refused  the  application  on  the  ground 
that  it  had  no  power  to  make  such  amendment :  and, 
after  hearing  counsel  for  the  respondents  on  the  two 
objections  taken  by  the  appellants,  held  that  both  the 
said  objections  were  valid,  and  discharged  the  said  order, 
subject  to  the  opinion  of  the  Court  of  Queen*s  Bench. 

The  questions  for  the  opinion  of  the  said  Court  of 
Queen's  Bench  are : 

1st.  Whether  the  said  first  mentioned  objection  of  the 
appellants  is  good  and  well  founded. 

2d.  Whether  the  said  2d  objection  is  good  and  well 
founded:  and,  if  the  opinion  of  the  Court  on  this 
question  be  in  the  affirmative, 

3d.  Whether  the  said  Court  of  Quarter  Sessions  had 
power  to  make  the  amendment  prayed. 

If  the  Coturt  of  Queen's  Bench  shall  be  of  opinion 
that  the  first  objection  is  well  founded,  then  the  order 
of  Sessions  is  to  be  confirmed,  and  the  order  appealed 
against  is  to  be  discharged.  If  the  Court  of  Queen^s 
Bench  shall  be  of  opinion  that  the  first  objection  is  not 
well  founded,  but  that  the  second  objection  is  well 
founded,  and  that  the  Quarter  Sessions  had  not  power 
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1856.       ^^  make  the  said  amendment  prajed,  then  the  order  of 

The  Queen    Sessions  is  to  be  confirmed,  and  the  order  q>pealed 

G  aJ'      f  ^^"^^  ^^  ^^  ^  discharged.     But,  if  the  Court  shall  be 

Manchestsr.  of  opinion  that  neither  objection  is  well  founded,  or  that 

the  second  objection  only  is  well  founded  and  that  the 

Court  had  power  to  make  the  said  amendment  prayed, 

then  the  order  of  Sessions  is  to  be  discharged,  and  the 

order  appealed  against  is  to  be  confirmed. 

Pashky  and  Mauk,  in  support  of  the  order  of  Sessions. 
First:  the  Halifax  union  was  not  liable  to  these  ex- 
pences.  By  stat.  16  &  17  Vict  c.  97.  s.  102.,  when  a 
pauper  lunatic  who  has  been  conveyed  to  an  asylum 
would  have  been  exempt  from  removal  by  virtue  of  any 
provision  of  stat.  9  &  10  Vict  c.  66.,  if  he  had  not  been 
a  lunatic,  the  expences  are  to  be  paid  by  the  parish  &c. 
in  which  he  would  have  acquired  such  exemption. 
[Monk,  contra,  pointed  out  that  the  words  *Mf  not  a 
lunatic,"  which  were  in  stat*  12  &  13  Vict  c.  103.  s.  5., 
did  not  occur  in  the  analogous  section  (102d)  of  stat. 
16  &  17  Vict  c.  97.,  which  repealed  sect.  5  of  stat  12  &  13 
Vict  e.  103.]  It  is  obvious  that  the  case  contemplated 
is  the  same  in  each  enactment  The  course  of  legisla- 
tion seems  to  have  been  this.  By  stat.  8  &  9  Vict 
c.  126.  $.  62.,  on  the  settlement  of  the  lunatic  who  has 
been  sent  to  an  asylum  being  ascertained,  the  justices 
are  to  make  an  order  for  payment,  to  the  parish  firom 
which  he  is  removed  and  the  officers  of  the  asylum,  by 
the  officers  of  the  union  or  parish  of  settlement,  of  the 
costs  of  removal  and  the  expences  incurred  within  twelve 
months.  Stat  9  &  10  Vict  c.  66.  s,  1.  introduces  a  limita- 
tion to  this,  by  making  the  removal  of  a  pauper  lunatic  to 
an  asylum  no  removal  under  that  Act    Stat  12  &  13  Virt 
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c.  103.  s.  5.  further  exempts  the  parish  of  settlement  i856. 
from  the  cxpences  of  the  removal  of  a  pauper  lunatic  xhe  Quren 
to  an  asylum  who,  if  not  lunatic,  would  have  been.  Q„^f„,of 
irremoveable  by  stat,  9  &  10  Fict.  c.  66.,  and  throws  the  Manchkstkb. 
expences  ou  the  union  comprehending  the  parish  in 
which  the  pauper  lunatic  was  resident.  And,  this  enact- 
ment comprehending  only  parishes  in  an  union,  stat. 
16  &  16  Vict.  c.  97.  s.  102.  extended  it  to  parishes  not 
.in  an  union.  The  quesjtion  therefore  is  whether,  under 
Stat  9  &  10  Vict.  e.  66.,  the  pauper,  if  not  lunatic,  could 
have  been  removed  from  Manchester.  Now  he  was 
chargeable  only  by  reason  of  his  lunacy.  But,  by  sect  4, 
''  no  warrant  shall  be  granted  for  the  removal  of  any 
person  becoming  chargeable  in  respect  of  relief  made 
necessary  by  sickness  or  accident,  unless  the  justices 
granting  the  warrant  shall  state  in  such  warrant  that 
they  are  satisfied  that  the  sickness  or  accident  will  pro- 
duce permanent  disability.'*  Lunacy  cannot  be  called 
sickness;  nor,  in  the  present  case,  was  it  permanent; 
for  the  pauper  was  discharged  from  the  asylum  in  a  few 
months,  long  before  the  order  for  payment  was  made  on 
the  Haltfax  union.  [Lord  Campbell  C.  J.  That  seems 
unimportant :  the  material  date  is  that  of  the  removal 
to  the  asylum.  How  were  the  justices,  at  that  time,  to 
know  whether  the  lunacy  would  be  permanent  or  not  ? 
Coleridge  J.  It  is  difficult  to  see  how  sect  4  is  appli* 
cable  to  die  case  of  a  lunatic  at  alL  Besides,  it  relates 
only  to  what  is  to  appear  on  the  face  of  the  order  of 
removal  in  case  of  sickness.]  To  say  that  no  warrant 
shall  be  made  for  removing  a  pauper  is  to  say  that  he 
shall  not  be  removed  at  all*  [Lord  Campbell  C.  J.  The 
enactment  in  stat  16  &  17  Fict  c.  97.  s.  102.  appears  to 
mc  to  refer  to  the  three  cases  in  which  the  status  of 


928  MICHAELMAS  TERM. 

1856.       irremoveability  is  created  ander  stat.  9  &  10  Fict.  c.  66., 

The  Queen    namely,  five  years  residence  (sect.  1),  the  residence  of  a 

Guardians  of    ^^'^  ^*^  *  husband  at  the  time  of  his  death  (sect  2\ 

Manchesteb.  and  the  residence  of  a  child  with  its  £Either  or  mother 

(sect  3).     Coleridge  J.    As  to  sect  4,  I  do  not  see  what 

there  is  in  this  case  to  shew  that  the  removing  justices 

might  not  have  stated  in  the  order  of  removal  that  the 

sickness  would  be  permanent.     Lord  Campbell  C.  J.    If 

they  thought  so  at  the  time,  can  it  be  contended  that 

this  would   not   have   been  enough?     I  do  not  see, 

moreover,  that  there  was  any  "relief  given   to  the 

pauper  before  he  was  in  the  asylum.]     All  expences 

incurred  for  his  protection  would  be  relief  conferred. 

As  to  the  second  point :  the  notice  was  insufficient 
By  Stat  16  &  17  Vict.  c.  97.  *.  107.:  "The  overseers 
of  any  parish,  and  the  guardians  of  any  union  or  parish, 
and  the  clerk  of  the  peace  of  any  county,  obtaining  any 
order  under  tlib  Act  adjudging  the  settlement  of  any 
lunatic  to  be  in  any  parish,  shall,  within  a  reasonable 
time  after  such  order  has  been  made,  send  or  deliver,  by 
post  or  otherwise,  to  the  overseers  or  guardians  of  the 
parish  in  which  such  lunatic  is  adjudged  to  be  settled,  a 
copy  or  duplicate  of  such  order,  and  also  a  statement  in 
writing  under  their  or  his  hands  or  hand,  or  where 
they  are  the  guardians  of  a  union  or  parish  under  the 
hands  of  any  three  or  more  of  such  guardians,  stating 
the  description  and  address  of  the  overseers,  guardians, 
or  clerk  of  the  peace  obtaining  such  order,  and  the  place 
of  confinement  of  the  lunatic,  and  setting  forth  the 
grounds  of  such  adjudication,  including  the  particulars 
of  any  settlement  or  settlements  relied  upon  in  support 
thereof;  and  on  the  hearing  of  any  appeal  against  any 
such  order  it  shall  not  be  lawful  for  the  respondents  to 
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go  into  or  give  evidence  of  any  other  grounds  in  support        1856. 

of  such  order  than  those  set  forth  in  such  statement."    xbe  Qoebk 

Here  the  document  does  not  contain   the  address  of    Qu^^Jl^ngof 

fW//iam  flbw/aZZ,  one  of  the  guardians  who  sent  it.   Bj   Manchestbe. 

sect  110,  no  appeal  against  the  order  can  be  allowed 

unless  notice  in  writing  be  given  to  the  party  obtaining 

the  order.    That  cannot  be  done  unless  the  address  of 

such  party  be  given.     [Monk,  contriL     The  respondents 

contend  that  it  is  enough  to  give  the  official  description 

and  address,  as  here,  "  Guardians  of  the  poor  of  the  said 

township  of  ilfaitcAe^ter,"  and  that  the  personal  address 

of  each  guardian  is  not  required.     Under  the  previous 

sections,   the  parties  who  may  obtain   the  order  are 

various,  according  to  circumstances ;  the  order  may  be 

obtained  by  the  treasurer  of  a  county,  by  guardians  or 

overseers,  or  by  a  clerk  of  the  peace :  the  object  of  sect. 

107  is  to  shew  the  character  of  the  party  obtaining  it] 

The  order  alone  would  shew  that,  inasmuch  as  it  should 

state  on  whose  complaint  it  b  made.     [Coleridge  J.     It 

does  not  always  do  so :  it  does  not  do  so  here.]     The 

fact  must  at  any  rate  always  be  known.     But  it  is  said 

that  the  Session^  under  sect.  112,  had  power  to  amend 

the  defect.   Now  that  section  gives  power  only  to  amend 

the  '*  statement ;"  but  the  description  and  address  of  the 

guardians  is  no  part  of  the  statement    The  **  statement** 

is  the  setting  forth  of  the  grounds  of  adjudication  and 

the  particulars  of  settlement ;  sect.  107.     \_Coleridffe  3. 

That  is  not  all :  in  sect  107  there  are  two  participles 

agreeing  with  '' statement" :    <^  stating  the  description 

and  address"  &c.,  and  ^*  setting  forth  the  grounds"  &c.] 

It  should  rather  seem  that  the  *^  statement"  is  complete 

without  the  signature :  the  parties  sign,  in  order  to  shew 

who  it  is  that  makes  the  statement 

TOL.  TI.  3  o  E.  &  a 


930  MICHAELMAS  TERM. 

1856.  Monk  and  A»  MUne^  contrll,  were  not  called  on. 


The  Queen 

T. 


Guardians  of  ^^  Cabipbell  C.  J.  Thifl  case  has  been  very  well 
Manchebter.  ai^ed ;  and  I  muat  add  that  we  have  had  particular 
pleasure  in  hearing  Mr.  Mauk,  But  we  are  all  of 
opinion  that  neither  objection  can  prevail;  and,  as  to 
the  last  point,  the  Sessions  had  at  any  rate  a  power  of 
amendment.     The  order  of  Sessions  must  be  quashed. 

CoLERiBGE,  WiQUTMAN  and  Erlb  Js.  Concurred. 
Order  of  Sessions  quashed. 


N^!!!^ioui  "^^^^  Bennet  Lawes  against  Edwabd  Pubseb, 
John  David  Poole,  and  John  Waithman. 


Action  for  a       ACTION   "for   monev  payable  by  defendants   to 

som  agre«d        XX 

to  be  paid  to  plain tiiF  for  a   payment  of  10«.  per  ton   due  to 

for  each  ton      plaintiff  by  agreement  between  plaintiff  and  defendants, 

of  an  article        ^-^  ^      i»  irx  .  j«  ^ 

nanufactnred  ^^  ^^^  &  payment  of  lOs.  per  ton  upon  and  in  respect 
the  d^fendLu  ^^  divcw  tons  of  a  substance  used  in  certain  manure, 
by  the  per-       manufactured  or  sold  by  defendants  within  the  limits 

mission  of  toe  •' 

plaintiff  to        mentioned  in  the  letters  patent  hereinafter  mentioned, 

them  ^Ten  at  '^ 

their  request,  pursuant  to  plaintiff's  permission  or  authority  for  that 

having  letters  purpose  previously  given  by  plaintiff,  being  such  patentee 

sole  roannfac-  88  hereinafter  mentioned,  to  defendants  at  their  request, 

of  that  article.  ^Qch  manure  having  been  manufactured  by  means  of 

Plea:  that 
the  letters 

patent  were  void,  and  the  defendants  had  a  right  to  make  and  sell  tb«  article  wHhont 
plaintiff's  permimion.     On  demurrer  : 

Held,  a  bad  plea ;  for,  the  inTention  baving  actnalW  been  used  hf  the  permission  of  the 
plaintiff,  and  there  bein^  no  allegation  of  fraud,  or  of  anything  equivalent  to  eviction,  the 
defeodanU  were  not  at  liberty  to  set  up  as  a  defence  that  the  patent  was  void. 
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the  use  of  an  iDvention"  for  which  plaintiff  held  letters        ]856. 

patent.    Plea:  ,that,  at  the  time  of  the  agreement  and  at        Lawm 

all  times  afterwards,  the  **  letters  patent  were  void  and       ^^l^^^ 

of  no  effect,  and  plaintiff  had  no  such  right  or  privilege 

as  supposed;  and  defendants  were  already,  before  and  at 

the  time  of  making  the  supposed  agreement,  and  at  all 

times  thereafter,  entitled  as  of  right  and  without  licence 

or  permission  from  plaintiff  to  use  the  supposed  inven« 

tion  and  manufacture,  and  sell  the  said  manure  in  the 

manner  alleged;  and  plaintiff  never  did  give  or  grant  to 

defendants  any  licence ;  and  the  same,  if  given  or  granted* 

would  have  been  wholly  void  and   superfluous;  and 

defendant  had  no  benefit  from  the  said  agreement;  and 

there  was  not  at  any  time  any  sufficient  consideration 

for  the  making  by  defendants  of  the  supposed  agree-- 

ment,  or  paying  any  of  the  money  now  claimed;  and 

the   agreement    was    at   all    times   void.**    Demurrer. 

Joinder. 

Buttf  for  the  plaintiff.  On  this  record  it  appears  that 
the  consideration  has  actually  been  executed,  and  the 
defendants  have  enjoyed  the  benefit  of  the  plaintiff's 
permission  to  use  the  patent  right ;  and,  having  done  so, 
they  are  estopped  firom  denying  the  plaintiff's  title.  Their 
situation  is  analogous  to  that  of  a  person  who  has  actually 
occupied  land  by  permission  of  another;  such  occupier 
must  pay  the  rent  to  the  party  who  let  him  in,  though 
the  title  to  the  land  may  be  in  a  third  person.  Hayne  v. 
Ma!tlby{a)  will  probably  be  relied  on  by  the  other  side: 
but  there  the  Court  proceed  partly  on  the  ground  that 
the  contract  was  executory,  and  partly  on  the  ground  of 

(a)  3  r.  U.  438. 

3  o  2 
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1856.  fraud.  Neither  ground  exists  here ;  the  plea  would  no 
Lawes  doubt  be  good  if  it  averred  fraudulent  knowledge  that 
PuasBR.  ^6  patent  was  void,  or  if  it  shewed  the  whole  to  be 
merely  executory,  as  in  Chanter  v.  Leese  (a).  [Coleridge  J. 
Is  it  clear  that  the  consideration  here  is  executed?  The 
defendants  bargained  for  a  preferential  right  over  others; 
and  if  they  did  not  get  that  they  may  say  they  did  not 
enjoy  the  consideration.  Suppose  the  owner  of  the  soil 
of  the  public  street  were  to  sell  licences  to  pass  along  \ty 
would  you  say  the  licensee  was  estopped  from  shewing 
it  was  a  public  thoroughfare  which  all  may  use  ?J  Per- 
haps, if  all  men  used  it  publicly,  that  might  be  equivalent 
to  an  eviction.  At  all  events,  on  discovering  that  there 
was  such  public  user,  the  licensee  might  give  notice 
that  be  renounced  the  license ;  and  then  in  future  the 
parties  could  be  remitted  to  their  rights :  but  whilst  the 
defendants  continued  to  use  this  invention  under  the 
permission  of  the  plaintiff  no  action  for  the  infringement 
could  be  brought  against  them,  as  the  permission  would 
be  a  good  defence  to  that  action;  so  that,  even  if  the 
patent  were  openly  infringed  by  others,  the  plaintiff  has 
lost  the  opportunity  of  trying  the  validity  between  him 
and  the  defendants  in  the  ordinary  way.  On  this 
record,  however,  that  question  does  not  arise:  the  plea 
would  be  proved  if  the  patent  was  supposed  by  every 
body  to  be  good  up  to  the  hour  before  the  plea  pleaded, 
when  the  ingenuity  of  the  pleader  detected  some  tech- 
nical defect.  Bowman  v.  Taylor  (b)  is  in  favour  of  the 
plaintiff.  [Wightman  J.  That  decision  turned  entirely 
on  the  estoppel  by  the  deed.]     Cutler  y.  Bower  (c)  did 

(a)  4  AT.  ^  nr.  295. 

(6)  2A.^E.  278.  See  per  ErU  J.  in  Stromgkm  ▼.  Buek^  \A  Q,  B.  785. 

(e)  IIQ.  ^.973. 
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not  proceed  on  that  ground.   If  the  defendant  can  refuse       1856. 
to  pay  on  the  ground  of  failure  of  consideration,   he       LawbT" 
could  also  on  the  same  ground  recover  back  anj  money      pu^gsi^ 
actually  pmd :  but  he  cannot  do  so ;   Taylor  v.  Hare  (a). 
The  plea  here  admits  the  user  in  fact  by  the  permission 
of  the  plaintiff,  although  it  denies  that  there  was  a 
license  under  seal:  but  that  is  immaterial:  Chanter  v. 
Dewhurst{b). 

Aspland,  contrft.  There  is  a  distinction  between  land 
or  something  corporeal,  which  may  be  enjoyed  without 
any  right,  and  the  grant  of  an  incorporeal  right,  in 
which,  unless  the  right  pass,  nothing  is  conveyed.  This 
was  pointed  out  by  Lord  Denman  C.  J.  in  Bowman  v. 
Tayhr(c).  The  estoppel  on  a  deed  does  not  arise 
here.  The  plaintiff,  if  he  had  not  a  right  to  the  patent, 
has  only  bound  himself  not  to  make  unfounded  com- 
plaints.    That  is  no  consideration ;  fFhile  v.  Blu€tt{ffy 

Butt  was  not  called  upon  to  reply. 

Lord  Campbell  C.  J.  The  declaration  in  this  case 
is  clearly  sufficient:  it  shews  a  contract  executed,  from 
the  execution  of  which  the  defendant  has  derived 
benefit.  What  then  is  the  plea?  Simply  that  the 
patent  was  void;  and,  if  it  could  be  shewn  that  the 
patent  was,  for  any  reason  whatever,  invalid,  the  plea 
and  every  allegation  in  it  would  be  proved.  Then, 
there  having  been  such  an  agreement  as  stated  in  the 
declaration,  and  permission  to  use  the  invention  having 
been-  enjoyed  under  it,  can    it   be    permitted  to  the 

(a)  1  New  Rep,  260.  (6)  12  Af.  ^  W.  823. 

(c)  'lA.^B.  278. 287.  (if;  23  L.  J.  Exeh,  36, 
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1856.       defendantey  after  such  a  contract  and  such  acquiesence 
LAW18       ^^  ***®*^  P*rt  i°  ^e  plaintirs  claim,  and  such  enjoyment 
ruMEB.      ^^  *®™  ^^  '*^®  invention,  to  say  that  they  will  not  pay 
the  stipulated  price,  because  the  patent  is  void,  and  so 
to  force  the  plaintiff  to  try  his  right  to  the  patent  in 
this  action  at  great  disadvantage.    I  am  of  opinion  that 
the  defendants,  not  denying  that  they  have  used  the 
invention   under  the   agreement,  cannot  set  up  this 
defence.     This  plea  would  be  proved  though  the  plain- 
tiff had  really  made  a  useful  invention,  and  had  taken 
out  a  patent  for  it,  treated  by  every  one  as  valid  and 
supposed  by  all  parties  to  be  so,  if  at  the  time  of  the 
trial  it  were  discovered,  for  the  first  time,  that  thex«  had 
been  some  previous  user  of  the  invention  or  some  part 
of  it,  though  utterly  unknown  both  to  the  plaintiff  and 
defendants.    It  would  be  monstrous  if  the  defendants 
after   such  an  agreement  acted   upon  could,  on  this 
ground,  refuse  payment     No  firaud  is  alleged.     No 
renunciation  of  the   permission,  warning  the  plaintiff 
that  the  defendants  meant  to  claim  to  use  the  invention 
in  their  own  right,  is  averred.     I  think  therefore  it 
would  be  contrary  to  all  principle  to  hold  this  plea 
good. 

CoLERiDOs  J.  There  is  no  doubt,  in  my  mind,  as 
to  the  principle  that  he  who  has,  in  fiwt,  enjoyed  a 
consideration  by  permission  of  another  must  pay  for  it. 
At  one  time  I  did  doubt  whether  it  did  appear  in  this 
case  that  the  consideration  had  been  enjoyed.  I  am 
now  satisfied  that  it  does;  and,  if  so,  the  plea  is  bad. 

WioHTMAN  J.  It  is  clear  that  the  agreement  has 
been  acted  upon ;  and  the  defence  is  that,  the  patent 
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being  invalid^  there  is,  as  it  is  said,  no  consideration ;  IS66. 
but  it  seems  to  me  that  the  defendants  had>  in  fact,  all  ^i^ 
they  bargained  for.  It  was  suggested  that  the  case  was  p^J^^^ 
like  that  of  a  man  professing  to  grant  a  right  of  way 
over  a  spot  where  all-  the  public  use  the  right  already, 
so  as  to  put  those  who  hav6  accepted  the  grant  in  a 
worse  position  than  others.  But  it  does  not,  in  this 
case,  appear  that  the  defendants  have  lost  any  opportu- 
nity of  questioning  the  patent.  It  may  very  well  be 
that  the  discovery  that  the  patent  was  invalid  was  only 
made  at  the  time  of  the  plea  pleaded ;  and  it  is  clear  to 
me  that  enjoyment  by  permission  of  the  patentee,  whilst 
the  patent  was  supposed  to  be  valid,  is  consideration. 
The  point  is  very  nearly  the  same  as  that  in  Taylor  v. 
Hare  (a).  There  the  plaintiff  sued  to  recover  back  the 
money  paid  by  him,  on  the  ground  that  the  considera- 
tion had  failed.  Mof^field  C.  J.  says:  ''In  this  case  two 
persons  equally  innocent  make  a  baigain  about  the 
use  of  a  patent,  the  defendant  supposing  himself  to  be 
in  possession  of  a  valuable  patent-right,  and  the  plaintiff 
supposing  the  same  thing.  Under  these  circumstances 
the  latter  agrees  to  pay  the  former  for  the  use  of  the 
invention,  and  he  has  the  use  of  it ;  non  constat  what 
advantage  he  made  of  it;  for  anything  that  appears  he 
may  have  made  considerable  profit  These  persons  may 
be  considered,  in  some  measure,  as  partners  in  the 
benefit  of  this  invention.  In  consideration  of  a  certain 
sum  of  money  the  defendant  permits  the  plaintiff  to 
make  use  of  this  invention,  which  he  would  never  have 
thought  of  using  had  not  the  privilege  been  transferred 
to  him."    And  Chambre  J.  puis  it  on  the  same  ground ; 

(a)  1  New  Eep.2eO. 
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1856.       be  says:  "The  plaintiflF  has  had  the  enjoyment  of  what 
L^^Bs       ^®  stipulated  for;"  and  so  have  the  defendants  here. 


T. 

PUBSES. 


Erlb  J.  It  is  my  opinion  that  the  defendants  are 
bound  by  their  promise,  they  having  had  the  considera- 
tion they  bargained  for.  The  plaintiff  was  in  possession 
of  a  patent  right;  the  defendants  promised  to  pay 
him  for  permission  to  use  it ;  and  they  have  had  that 
permission.  I  am  decidedly  of  opinion  that,  if  the 
plaintiff  had  then  known  that  the  patent  was  void,  this 
would  prove  fraud  on  his  part ;  but  that  is  not  alleged. 
Then  it  is  clear  to  me  that,  if  the  defendants  go  on 
under  this  agreement,  using  the  patent  right  by  the 
plaintiff's  permission,  they  must  pay  him,  whether  the 
patent  was  valid  or  not,  until,  at  least,  they  give  notice 
that  they  dispute  the  validity  of  the  patent,  and  will, 
in  future,  use  the  invention  in  their  own  right,  and  not 
under  the  permission  of  the  plaintiff.  Such  a  notice 
would  change  the  position  of  the  parties:  after  it  the 
patentee  might  sue  the  defendants  for  an  infringement 
of  his  patent  for  any  subsequent  user;  and  perhaps  in 
an  action  on  the  agreement  for  the  price  for  such  sub* 
sequent  user  the  invalidity  of  the  patent  might  be  a 
defence.  But  there  is  no  such  notice  here ;  and  for  the 
user  till  there  is  such  notice  the  defendants  must  pay. 

Judgment  for  plaintifls. 


^ 
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RoBEBT   Thompson,   Joseph  Lowes  Thompson  Tr«fiie«fay. 
and  John  Thompson  against  Thomas  Duck 

HOPPBB. 


nPHE  declaration  contained  two  .counts  on  separate  Action  on  ■ 
time  policies  on  the  ship  Mary  Graham,     In  each  a  ship  fora 
the  loss  was  alleged  to  be  by  perils  of  the  sea.     Pleas  to  pi^a^^at  the 
the  first  count     1.  That  the  ship  was  at  the  time  of  the  jjjji°f„^,y^ 
policy  lying  in  a  British  port,   the  residence  of  the  wiifbiw, 
plaintiffi,  her  owners,  and  was  by  them  sent  to  sea  in  an  ^^  improperly 

"^  sent  the  ship  to 

unseaworthy  state ;  and  whilst  in  that  state  she  was  lost  sea  in  a  condi- 

n     rvn.         i         i  ••#«»«.      •  i  •  tion  in  wWch  it 

2.  I  hat  the  plamtins  hnowmgly^nt  her  to  sea  m  an  was  dangerous 
unseaworthy  state;  and  that  whilst  in  that  state  she  was  anf  suffered 
lost  whilst  m  that  condition.  3.  That  the  plaintiffs  ?„  uSt7ute" 
knowingly,  wilfully,  wrongfully  and  improperly  sent  the  3arin*^^{ScJ*' 
ship  "out  to  sea  in  an  unseaworthy  state,  and  when  she  time, by  reason 
was  not  fitted  for  the  voyage,  and  when  she  was  not  in  miMs,  the  loss 
a  fit  and  proper  condition  safely  to  go  to  sea,  and  at  Issue  thereon. 

,         .  ,  4.        1         1  •  On  the  trial* 

a  time  when  it  was  dangerous  for  the  ship  to  go  to  it  appeared 
sea  in   the   state  and  condition   in   which   she   then  tiff^persooiSy' 
was.     And  plaintiffs  wrongfully  and  improperly  caused  J|JJ\*o  swl^in 
and  permitted  the  said  ship  to  be  and  remain  on  the  ^JJ^J^J®"^^ 

cmsed  berto 
anchor  in  the 
oiBng  in  that  state.  Whilst  there  she  was  caught  in  a  storm  from  seaward,  and  driTen 
ashore.  There  was  eridence  justifying  the  jury  in  finding  that  the  unseaworthiness  had 
been  made  (rood  before  the  loss,  and  that  the  immediate  cause  of  the  loss  was  not  occasioned 
in  any  way  by  the  unseaworthiness ;  and,  the  jury  having  found  that  such  was  the  fact,  a 
verdict  was  entered  for  the  plaintifi.  There  was  evidence  from  which  the  jury  might  have 
drawn  the  conclusion  that,  though  the  unseaworthiness  was  not  the  immediate  cause  of  the 
loss,  the  loss  would  not  have  occurred  if  the  ship  had  been  seaworthy  when  she  went  to  sea. 
No  question  on  this  was  left  to  the  jury. 

Held,  that  the  plea  was  proved,  if  that  misconduct  of  the  plaintiff  occasioned  the  loss, 
though  it  was  not  its  immediate  cause ;  and  a  now  trial  was  granted  on  this  ground. 
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Thompson 

T. 

Hoppuu 


high  seas  near  to  the  sea  stiore,  for  a  great  length  of 
time,  in  the -state  and  condition  aforesaid,  and  without  a 
master  and  without  a  proper  crew  to  manage  and  navi- 
gate her  on  her  said  voyage;  during  which  time  the 
said  ship,  by  reason  of  the  premiies,  became  and  was 
wrecked  and  wholly  lost"  Pleas  4,  6  and  6  were  pleas 
to  the  second  count,  corresponding  respectively  to  pleas 
1,  2  and  3  to  the  first  count  There  was  a  demurrer  to 
all  the  pleas;  and  issues  were  also  joined  on  them.  Judg- 
ment was  given  in  last  Hilary  Vacation  on  the  demurrer: 
for  the  plaintifis  on  the  first,  second,  fourth  and  fifth 
pleas;  and  for  the  defendant  on  the  third  and  sixth  (a). 
On  the  trial  of  the  issues  in  &ct,  before  BramweU  B., 
at  the  last  Summer  Assizes  for  Durham^  it  appeared 
that  at  Sunderland  vessels  take  in  coals  in  the  dock  fix>m 
the  staitL  From  the  manner  in  which  coals  are  put  on 
board  a  ship  there,  it  is  necessary  to  cast  loose  the 
standing  rigging  on  the  side  next  the  staith,  so  as  to  be 
able  to  remove  it  out  of  the  way  of  the  crane.  This 
deprives  the  masts  of  the  vessel  of  the  support  which 
they  would  otherwise  derive  firom  the  rigging;  and  it  is 
impossible  to  set  sail  upon  such  a  vessel  till  the  rigging  is 
again  made  fast:  but  of  course,  whilst  the  vessel  is  in  dock, 
it  is  not  important  that  she  should  be  able  to  set  sail. 
Vessels  going  out  of  the  Sunderland  Dock  pass  over  a 
bar  into  an  open  roadstead,  exposed  to  the  east  It  is 
not  unusual  for  vessels  going  to  sea  to  be  taken  across 
that  bar  at  high  water,  though  not  quite  ready  for  sea, 
so  as  to  save  the  tide,  and  to  wait  in  the  roadstead  to 
complete  their  equipment  Should  the  wind  blow  hard 
from  the  east  whilst  they  are  in  this  roadstead,  they 

(a)  See  Thompson  ▼.  Hopper,  unie,  p.  173,  where  the  pleadings  are 
•et  ottk  at  length. 
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woold  be  embayed  on  a  lee  shore,  and  consequently  in  1856. 
a  situation  of  great  danger ;  but  if  on  the  commence-  XHoiipsoif 
ment  of  the  gale  the  yessel  sets  sail,  and  gets  out  to  sea,  Homa. 
that  danger  is  escaped.  The  Mary  Graham^  the  sub- 
ject of  the  present  policies,  had  been  chartered  to  take 
a  cargo  of  coals  from  Sunderland  to  Constantinople. 
She  was  in  Sunderland  Dock  loading  her  cargo;  and  the 
standing  rij^ing  on  her  larboard  side,  which  was  that 
next  the  staith,  was  cast  loose  in  the  usual  manner. 
On  the  22d  of  Naoembery  1854,  her  loading  was  com- 
pleted. There  were  apprehensions  that  if  she  did  not 
get  to  sea  that  tide  she  would  be  neaped  and  obliged  to 
wait  in  dock  till  the  next  spring  Udes:  for  that  reason 
she  was  taken  out  that  tide  at  high  water,  about  4.30. 
P.M.9  without  waiting  to  make  fast  the  standing  rigging. 
Two  of  the  plaintifis  who  were  resident  at  Sunderland 
come  down  to  the  dock  and  saw  her  go  out;  one  of 
them  was  on  board  her  at  the  time  she  was  towed  over 
the  bar.  She  was  taken  out  in  the  roadstead  and 
anchored  with  a  good  offing,  with  a  single  anchor,  in  14 
fiithoms  of  water,  with  about  45  fathoms  of  chain  cable 
out.  At  this  time  the  larboard  standing  rigging  was 
still  loose ;  several  lumpers  were  left  on  board  making 
it  fast,  an  operation  which  might  be  completed  in  a  few 
hours;  and  the  plaintiff  who  was  on  board  then  left  the 
vessel.  The  captain  came  on  shore  in  a  boat,  leaving  a 
pilot  on  board,  who  was  a  person  of  competent  skill. 
One  point  made  at  the  trial  was  that  the  subsequent  loss 
was  owing  to  the  absence  of  the  captain;  but  ultimately 
nothing  turned  on  this.  At  this  time  the  wind  was 
from  the  west;  but  there  were  symptoms  from  which 
it  might  have  been  known  that  an  easterly  gale  was 
coming  on :  it  did  not,  however,  appear  that  either  the 
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1856.  plaintiffs  or  any  of  the  persons  on  board  the  vessel  had 
Thompson  observed  them.  It  came  on  to  blow  very  hard  from  the 
Homiu  /  ^^^  *  *°^  about  midnight  the  Mart/  Graham  went 
l^ashOTgg^nd  was  dashed  to  pieces.  The  pilot,  the  whole 
'  of  the  crew,  and  all  the  lumpers  bat  one,  perished. 
This  one  man  who  was  saved  was  called  as  a  witness 
for  the  defendants  at  the  trial.  The  iacts  occurring 
before  the  plaintifis'  boat  left  the  vessel  were  scarcely 
in  controversy  at  the  trial;  what  happened  afterwards 
could  only  be  known  from  the  testimony  of  this  sur- 
viving witness,  and  the  circumstantial  evidence  derived 
from  the  appearance  of  the  wreck.  It  appeared  by  the 
account  given  by  the  witness  that  the  crew  had  endea- 
voured to  weigh  the  anchor,  but  were  unable  to  do  so, 
owing  to  the  heavy  sea  and  the  pitching  of  the  vessel 
They  then  endeavoured  to  let  the  cable  slip;  but  the 
chain  cable  had  got  entangled,  or,  as  it  is  technically 
called,  had  kinks  in  it,  and  could  not  be  let  slip.  The 
witness,  who  had  himself  assisted  in  the  vain  attempt  to 
get  the  chain  disentangled,  gave  his  evidence  that  the 
chain  from  its  condition  must  have  been  so  entangled  as 
to  be  unfit  for  use  before  the  vessel  left  the  dock ;  but 
there  was  evidence  that  it  had  been  overhauled  and  was 
then  in  good  order.  One  of  the  plaintifis,  having -been 
personally  on  board  the  vessel  when  she  sailed,  had  the 
opportunity  of  seeing  the  chain ;  but  it  was  not  shewn 
that,  supposing  the  ship  was  unseaworthy  on  this 
account,  the  plaintifis  or  either  of  them  had  observed  it. 
When  the  attempt  to  slip  the  cable  failed,  the  carpenter 
endeavoured  to  knock  out  the  pin  which  held  together 
the  links:  he  was  unable  to  do  so;  whilst  attempting  it, 
he  was  repeatedly  washed  away.  The  witness  gave  his 
evidence  that  the  pin  must  have  been  rusted,  as  if  it 
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bad  been  clean  the  carpenter  could  have  knocked  it        1856.   ' 

out :  but  the  chain  itself  came  ashore  with  the  wreck ;     xhompsok 

and  the  pin  in  question  was  produced  in  court.    It  was 

of  galvanized  iron,  not  capable  of  rusting,  and  not  rusted ; 

it  was  slightly  bent  from  the  blows,  but  could  still  be 

knocked  out;  and  it  was  argued  for  the  plaintifis  that 

the  failure  of  the  carpenter  was  not  attributable  to  the 

bad  slate  of  the  chain,  but  to  the  breaking  sea,  which 

knocked  him  away.     The  crew  then  attempted  to  cut 

the  chain  with  a  cold  chisel,  of  which  the  chain  when 

driven  ashore  bore  marks,  but  without  success.     At  last 

the  chain  broke  close  to  the  anchor:  the  vessel,  having 

45  fathoms   of  chain  cable   dragging  upon  her  bow, 

was  nnmanageable,  and  was  driven  on  the  rocks.     The 

witness  gave  his  evidence  that  the  standing  rigging  had 

not  been  made  fast  at  the  time  the  cable  broke ;  but  it 

was  clear  that  the  crew  had  previously  endeavoured  to 

cut  the  cable ;  and  it  was  argued  that  they  would  never 

have  done  so  if  they   knew  that  the  vessel  was  not 

in  a  state  to  set  sail     There  were  other  facts:  but  it  is 

sufficient  for  the  purpose  of  explaining  the  case  to  state 

the  above,  which  were  the  important  facts. 

The  learned  Judge  summed  up  at  considerable  length, 
pointing  out  to  the  jury  the  bearing  of  the  evidence. 
He  asked  the  jury  to  answer,  as  facts,  six  questions: 
1st.  Whether  the  plaintiffs  sent^the  vessel  to  sea?  2d. 
Whether  they  sent  her  to  sea  at  a  time  when  she  was 
not  in  a  fit  and  proper  condition  to  go  to  sea,  and  at  a 
time  when  it  was  dangerous  for  a  ship  to  go  to  sea  in 
the  state  and  condition  in  which  she  then  was?  3d. 
Whether  she  was  seaworthy  when  she  jeft_  the  harbour  ? 
4th.  Was  she  lost  through  unseaworthiness  ?    6th.  Did 
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1856.  \  ^^e  glaintifis  jcnow  the  facts  which  made  her  unsea- 
Thokpson  1  ^?rt^i;  and  caused. her,  1o88?  6th,  Did  they  know^that 
Hopper.  ^^  fecto  did  m^  her  unseaworthy?  The  jury 
answered :  1st  That  the  plaintiflb  themselves  sent  the 
vessel  to  sea.  2d.  That  on  leaving  the  dock  she  was 
not  in^a  fit  and  proper  condition  to  go  to  sea  in  the 
state  and  condition  in  which  she  then  was.  3d.  That 
she  was  not  seaworthy  when  she  left  the  harbour.  4th. 
Ill  That  she  was^not^lost  through  unseaworthiness.  And 
therefore  they  submitted  that  it  became  unnec^saiy  to 
answer  the  two  last  questions.  Some  discussion  then 
ensued  in  Court,  the  result  of  which  was,  as  reported 
by  the  learned  Judge,  '*  that  the  jury  found,  in  effect, 
that  the  vessel  was  lost  owing  to  the  dragging  of  jhe 
cable,  and  the  inability  to  cut_  or^  slip  _it,  which 
inabilit2_jwas_accidentaJ_^  at  the  moment, 

and   was    not   caused   directly   or^  indirectly  by  any 
unseaworthiness." 

The  learned  Judge  directed  the  verdict  to  be  entered 
for  the  plaintiff  generally. 

Huffh  HUlf  in  this  Term,  obtained  a  rule  Nisi  for  a 
new  trial,  on  the  gpx)und  of  misdirection  in  this :  '^  that 
the  learned  Judge  called  the  attention  of  the  jury  to 
each  particular  cause  of  unseaworthiness,  and  directed 
them  to  find  whether^tj^oLlhfiJoM  wM.atUib^  to 
riL  or  any  of  such  causes,  but  did  not  leave  it  to  them 
to  find  whether  or  not  the  moving  cause  of  the  loss  wjs 
the  sending  the  ship  to  sea  in  an^unseawQt^y_  state, 
which  rendered  it  necessary  to  detain  the  ship  in  a 
dangerous  position  for  a  considerable  time ;  and  also  on 
the  ground  that  the  verdict  wasagainst evidence." 


q 
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Knawlesy  Atherton  and  Unihanh  now  shewed  cause  (a) ;       I856. 
and  Huffh  Hill,  WUde  and  JUamsty  were  heard  in  support    Thompson 
of  the  rule.  H^J;^ 

During  the  discussion  it  was  agreed,  by  the  defendant's 
counsel,  that  if  the  jury  thought  that  the  rigging  had 
been  made  taut  before  the  loss  of  the  vessel,  and  that 
the  breaking  of  the  chain  in  the  manner  described  was 
the  immediate  cause  of  the  loss,  and  was  an  accident 
which  might  have  befallen  any  ship  riding  at  anchor 
in  that  spot,  in  that  storm,  their  finding  was  not  against 
evidence;  and  consequently  that  the  rule  for  a  new 
trial  as  against  evidence  could  not  be  supported.  But 
they  contended  that  there  was  at  least  evidence  that, 
had  the  vessel  been  seaworthy  as  to  *her  rigging  wbfn 
sent^ut,  she  either  would  not  ha ve^ anchored  where  she 
did,  or  would  have  gone  out  to  sea  when  the  wind 
began  to  blow  from  the  east,  before  the  storm  was  high, 
and  in  either  case  would  have  been  safe ;  and  conse- 
quendy  that  the  plaintifis'  wrongful  act  in  sending  her 
out  in  that  state,  though  not  the  proximate  cause  of  the 
loss,  was  the  moving  cause  of  the  loss.  And  the  plain- 
tifis' counsel  agreed  that  the  jury  were  not  asked  whether 
this  was  sa  The  point  therefore  was  reduced  to  this, 
Whether  such  a  state  of  facts  would  prove  the  substance 
of  the  third  and  sixth  pleas. 

The  arguments  and  authorities  are  so  fully  stated 
in  the  judgment  as  to  render  any  further  report 
unnecessary. 

Cur.  adv.  vuli^ 

(a)  Before  Lord  CampbtU  C.  J.,  CoUridpe,  Wiphtman  and  Erlt  Ji. 
The  argument  was  not  finished  on  this  day,  and  was  resumed  and  concluded 
on  T^Mfwfay,  Novtmber  13th,  before  tbo  same  Judges. 
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1856.  Lonl  Campbell  C.  J.,  on  a  later  day  in  this  Term 

Thompson     {November  25),  delivered  judgment 
Hopper.  '^^^  was  an  action  on  a  policy  of  insurance  on  the 

ship  Mary  Oraham,  from  21st  October  1854  to  1st  March 
1855.  The  declaration  alleged  a  loss  by  perils  of  the 
sea.  The  first  plea  alleged  that  at  the  time  of  the 
insurance  the  ship  was  lying  in  the  port  of  Sunderland^ 
bound  for  Constantinople:  that  she  was  loaded  with  a 
cargo  of  coals  to  be  carried  in  that  voyage :  that  the 
plaintifisy  after  she  was  so  loaded,  sent  her  out  to  sea  m 
an  unseaworthy  state;  and  that,  while  she  was  on  the 
high  seas  in  an  unseaworthy  state,  she  was  wholly  lost. 
A  second  plea  added,  that  the  plaintifis  so  sent  her  to 
sea  in  an  unseaworthy  state,  *'  knowingly,  wilfully,  wrongs 
ftilly  and  improperly."  By  a  majority  of  the  Court 
these  two  pleas  were  held  to  be  bad,  on  the  ground  that, 
there  being  no  implied  warranty  of  seaworthiness  in  a 
time  policy,  this  policy  had  attached,  notwithstanding 
the  alleged  unseaworthiness ;  and  that  the  pleas  did  not 
in  any  way  impute  the  loss  to  the  unseaworthiness  or 
to  the  alleged  improper  conduct  of  the  assured.  But 
there  was  a  third  plea,  which  further  alleged  that  the 
**  plaintiffs  wrongfully  and  improperly  caused  and  per* 
mitted  the  said  ship  to  be  and  remain  on  the  high  seas 
near  to  the  sea  shore,  for  a  great  length  of  time,  in  the 
state  and  condition  aforesaid,"  ^'  during  which  time  the  said 
sfiip,  by  reason  of  the  premises,  became  and  was  wrecked 
and  wholly  lost/*  This  third  plea  the  Court  unanimously 
held  to  be  sufficient  The  plaintifis  having  traversed  it, 
as  well  as  demurred  to  it,  the  issue  was  tried  before 
my  brother  Bramwell  at  the  last  assizes  for  the  county 
of  Durham,   when    the    verdict    was    found    for-  the 
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plaintiffs.  A  rule,  however,  was  granted  to  shew  cause  why        1856. 
there  should  not  be  a  new  trial  for  misdirection  in  this,     Thompson 
that  the  learned  Judge  called  the  attention  of  the  jury       ajp^i^ 
to  each  particular  cause  of  unseaworthiness,  and  directed 
them  to  find  lyh^thpr  fhp  Insa  was  attributable  to  all  or 
any^such  causes,  but  did  not  leave  it  to  them  to  find    //     (sL 
whether  or  not  the  moving  cause  of  the  loss  was  the    '  ' 
sending  of  the  ship  to  sea  in  an  unseaworthy  state,  which 
rendered  it  necessary  to  detain  the  ship  in  a  dangerous 
positimTforj^pnni^[(^erable  time. 

tiis  appears  to  be  substantially  a  correct  statement 
of  the    learned  Judge's    direction:   and   the  question 
whether  this  direction  was  defective  and  exceptionable 
depends  entirely  upon  the  construction  to  be  put  upon 
the  concluding  allegation   in  the  third  plea.      If  this 
means  only  that  the  loss  was  caused  directly  and  proxi- 
mately by  the  unseaworthiness  of  the  ship,  the  questions 
left  to  the  jury  embrace  all  that  was  material  for  their 
consideration,  and  the  findings  of  the  jury  (which  are 
sufficiently  supported  by  the  evidence)  entitle  the  plain- 
tiffs to  retain  their  verdict.     According  to  the  report  of 
the  learned  Judge,  "  the  jury  found,  in  effect,  that  the 
vessel  was  lost  owing  to  the  dragging  of  the  cable,  and 
the  inability  to  cut  or  slip  it,  which  inability  was  acci- 
dental and  arising  at  the  moment,  and  was  not  caused 
directly  or   indirectly  by  any   unseaworthiness."     The 
words  "  or  indirectly"  here  introduced  merely  intimate 
the  opinion  of  the  jury  that  the  proximate  cause  of  the      ///  (^. 
loss  was  not  in  any  degree  the  whole  or  any  part  of  the 
unseaworthiness  which  they  did  find  to  exist.     Whether 
the    loss    was    caused   remotely   or   indirectly   by   thg     /  /    a^ 
unseaworthiness  of  the  ship,  or  by  the  improper  conduct     /  /    (i>L..^^^^^^ 
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1856.  I /of  the  assured,  was  never  submitted  to  the  jury.  In 
Thompson  holding  upon  the .  demurrer  that  the  third  plea  wasa^ 
H^j^p^^  I  ^rood  bar  to  the  action,  we  did  not  proceed  on  the 
narrow  ground  that  the  unseaworthiness  was  the  direct 
and  proximate  cause  of  the  loss*  We  considered  that 
^the  plea  was  framed  upon  the  principle  that  a  man  shall 
not  be  allowed  to  avail  himself  of  his  own  wronp;.  The 
plea  charges  wrongful  acts  on  the  part  qf^u&_^«tir^  of 
which  they  were  personally  guilty,  and  avers  that  Uie 
loss  was  occasioned  by  these  wrongful  acts.  The  whole 
plea  being  traversed,  the  jury  were  to  consider  whether 
the  wrongful  acts  chained  were  proved,  and  whether 
they  occasioned  the  loss?  The  jury  have  found  the 
allegations  to  be  true  that  the  plaintifls,  **  knowingly, 
wilfully,  wrongfully  and  improperly  sent  the  ship,  so 
loaded,  out  to  sea  in  an  unseawortby  ^tate,  and  when 
she  was  not  fitted  for  the  voyage,  and  when  she  was  not 
in  a  fit  and  proper  condition  safely  to  go  to  sea,  and  at 
a  time  when  it  was  dangerous  for  the  ship  to  go  to  sea 
in  the  state  and  condition  in  which  she  then  was,"  and 
*' wrongfully  and  improperly  caused  and  permitted  the 
said  ship  to  be  and  remain  on  the  high  seas  near  to  the 
sea  shore,  in  the  state  and  condition  aforesaid."  By  the 
authority  of  the  plaintifls  (one  of  them  being  on  board) 
the  ship  was  sent  from  the  dock  and  harbour  of  Sunikr' 
land  into  an  open  roadstead,  when,  from  the  state  of  the 
shrouds  and  other  deficiencies,  she  was  unfit  to  carry 
sail  or  to  proceed  on  the  voyage  to  Canstantmopk.  She 
was  in  consequence  brought  up  in  the  open  roadstead, 
that  her  equipment  might  be  completed :  this  was  con- 
trary to  the  usual  course  of  navigation,  and  exposed  the 
ship  to  extraordinary  peril ;  an  impending  storm  over- 
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took  her  while  in  the  roacUtcad;  and,  by  an  accident       ISS6. 
unconnected  with  the  unseaworthiness,  she  was  wrecked ;     jaoMPtoH 
but  if  she  had  been  seaworthy  when  she  left  the  harbour,      ^^ 
and  had  prosecuted  her  voyage  without  being  brought 
up  and  remaining  in  the  roadstead,  there  is^  strong 
reason  for  believing  that  she  would  have,  weathered  the 
storm,  and  reached  her  port  of  destination  in  safety. 
The  question  which  we  have  to  determine  is,  whether 
the  Judge  was  riglit  in  supposing  the  concludiPB  **^ 
gation  of  the  plea  to  be  that  the  lossuose.  directly  \ 
proximately  from  the  unseaworthiness. 

We  shall  best  discover  what  is  the  proper  construction 
of  the  plea  by  considering  what  is  the  general  law  upon 
this  subject  as  between  assurers  and  assured.  The 
plaintifls'  counsel  rely  upon  the  maxim  <<In  jure  non  / /  O — 
rgmota  causa  sed  proximaspectatur;**  thus  paraphrased 
by  Lord  Bacon  {a)  i  *'  It  were  infinite  for  the  law  to  con- 
sider the  causes  of  causes,  and  their  impulsions  one  of 
another;  therefore  it  contenteth  itself  with  the  imme- 
diate cause,  and  judgeth  of  acts  by  that,  without  looking 
to  any  fiirther  degree."  They  argue  that  the  right 
construction  was  put  upon  the  language  of  the  plea  by 
the  learned  Judge,  because,  unless  the  unseaworthiness 
was  the  proximate  cause  of  the  loss,  it  can  ^afford  no 
defence  to  the  underwriters. 

The  legal  maxim  relied  upon  is  very  much  to  be 
respected;  and  it  has  been  very  properly  applied  to 
various  points  of  insurance  law,  when  consideration  is 
had  of  particular  perils  for  which  assurers  undertake  to 
be  liable,  and  particular  perils  from  which  they  are 
exempted,  and  where  questions  have  arisen  whether  the 
loss  is  proved  to  have  occurred  in  the  manner  alleged 

(«)  Baeom*$  Law  Trmei$,  p.  3&  (ed.  1737.) « 
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1866.  in  the  declaration,  as  in  the  cases  of  Livie  v.  Jansan  (a), 
Thompson  ^^^  ^'  ^^  -Bcyo/  JExchatiffe  Assurance  Company  (6), 
Walker  v.  Maitland  {c\  Bishop  v.  Pentland  (rf)>  ^^^^w" 
V.  Sadler  {e\  Redman  v.  fTi&on  {g)  and  Heyman  ▼. 
Parish  (A).  But  even  here  the  maxim  is  not  to  be 
applied  if  it  would  contravene  the  principles  of  insu- 
rance law  and  the  manifest  intention  of  the  parties. 
Thus,  where  a  vessel  laden  with  hides  and  tobacco  had, 
in  the  course  of  the  voyage,  shipped  large  quantities  of 
sea  water,  and  at  the  termination  of  the  voyage  it  was 
discovered  that  the  sea  water  had  rendered  the  hides 
putrid,  and  that  the  putrefaction  of  the  hides  bad  im- 
parted an  ill  flavour  to  the  tobacco,  and  had  thereby 
injured  it,  it  was  held  that  the  damage  thus  occasioned 
to  the  tobacco  was  a  logs  by  perils  of  the  sea ;  Montoya 
,  V.  London  Assurance  Company  (t).  There  the  cause  of 
the  direct  cause  of  the  damage  was  regarded.  So  where, 
upon  an  insurance  against  loss  by  fire,  the  loss  resulted 
from  fire  occasioned  by  the  barratrous  act  of  the  master 
and  crew,  it  was  held  that  the  loss  by  fire  so  caused 
was  not  within  the  policy ;  Waters  v.  The  Merchants* 
Louisville  Insurance  Company  (A),  Broom^s  Maxims  (/). 

The  maxim  *Mn  jure  non  remota  causa  sed  proxima 
spectatiir"  is  qualified  by  another  legal  maxim  **  dolus 
circuitii  non  purgatur;"  and  dolus  means  any  wrongful 
act  tending  to  the  damage  of  another.  T&is  is  well 
illustrated  by  the  case  of  Davis  v.  Garrett  (m).     Action 


(a)  12  Eatt,  648.  (6)  ^  B.  ^  AkL  73. 

(e)  b  B.^  Aid  171.  (</}  1  B,  ^  C.  219. 
(c)  6  Af.  4*  ff.  405,  in  Ezrh. ;  alBnned  in  Exch.  Ch. ;  Sadler  v.  Dixon, 
e  M  ^  W.  895. 

(p)  14  M.  ^  W.  476.  (A)  3  Camjib,  149. 

(t)  6  Exth.  451.  (A)  n  Pf/er«*«  Aep.  (£/.  5.)  213.  219. 

(/)  Page  169.  (2d  cd.)  (m)  6  Bing,  716. 
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for  not  safelj  carrying   lime   for   the    plaintiff  in   the         1856. 
defendant's  barge  in  a  certain  voyage,  the  declaration     Thompson 
alleging  that  the  barge  deviated   from  the  usual    and       howbr. 
proper  course  of  the  voyage,  and  that,  by  means  thereof, 
she  was  assailed  by  a  storm  and  wrecked,  whereby  the 
lime  was  lost      In  fact,  the  master  of  the  barge  did 
unnecessarily  and  wrongfully  deviate  from  the  usual  and 
proper  course  of  the  voyage ;    during  the  deviation  a 
tempest  wetted  the  lime ;  and,  the  barge  taking  fire,  the 
whole  was  lost     The  defence  was  that  the  loss  did  not 
arise  directly  and  proximately  from  the  deviation.    But, 
said  Tindal  C.  J.,  *'  it  is  obvious  that  the  legal  conse- 
quences must  be  the  same  whether  the  loss  was  imme- 
diately, by  the  sinking  of  the  barge  at  once  by  a  heavy 
sea,  when  she  was  out  of  her  direct  and  usual  course,  or 
whether  it   happened  at  the  same   place,  not  in  con- 
sequence of  an  immediate  death's  wound,   but    by  a 
connected  chain  of  causes  producing  the  same  ultimate 
event."   **  We  think"  "  that  no  wrongdoer  can  be  allowed 
to  apportion  or  qualify  his  own  wrong;  and  that  as  a  loss 
has  actually  happened  whilst  his  wrongful  act  was  in 
operation  and  force,  and  which  is  attributable   to  his 
wrongful  act,  be  cannot  set  up  as  an  answer  to  the 
action  the  bare  possibility  of  a  loss,  if  his  wrongful  act 
bad  never  been  done."     So  there  was  judgment  for  the 
plaintiff.     We  are  of  opinion  that  the  maxim    relied 
upon  can  never  be  applied  where  it  contravenes  the 
fundamental  rule  of  insurance  law  that  the  assurers  are 
not  liable  for  a  loss  occasioned  by  the  wrongful  act  of 
the  assured.     This  rule  is  laid  down  in  every  code  and 
treatise   upon    the    subject      Of  these  we  were  very 
copiously  reminded  during  the  alignment;  and  they  need 
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1856.  not  now  be.more  particularlj  referred  to  (a).  Ib  it  to 
Thompson  be  said  then  that,  to  exempt  the  assurers  from  liability. 
Hopper.  ^^®  misconduct  of  the  assured  must  be  the  direct  and 
proximate  cause  of  the  loss.  We  think  that,  for  this 
purpose,  the  misconduct  need  not  be  the  causa  causans, 
but  that  the  assured  cannot  recover  if  their  misconduct 
was  causa  sine  qu&  non.  In  that  case  they  have  brought 
the  misfortune  upon  themselves  by  their  own  misconduct, 
and  they  ought  not  to  be  indemnified.  The  very  object 
of  insurance  is  to  indemnify  against  fortuitous  losses 
which  may  occur  to  men  who  conduct  themselves  with 
honesty  and  with  ordinary  prudence.  If  the  misconduct 
is  the  efficient  cause  of  the  loss,  the  assurers  are  not 
liable.  For  this  doctrine  it  will  be  enough  to  cite  the 
leading  case  of  Bell  v.  Carstairs  (b).  There  the  decla- 
ration on  a  policy  of  insurance,  on  an  American  ship, 
alleged  a  loss  by  capture;  and  it  was  proved  that, during 
the  voyage  insured,  the  ship  was  captured  by  a  French 
privateer,  carried  into  a  French  port,  and  condemned  as 
a  prize.  But  it  further  appeared  that  she  had  not 
been  properly  documented  according  to  existing  treaties 
between  the  United  States  of  America  and  France;  and 
thb  was  stated  in  the  French  Court  of  Admiralty  to  be 
the  ground  of  the  condemnation.  The  Court  there 
adopted  the  argument  of  the  counsel  for  the  defendant, 
that  it  is  the  duty  of  the  assured  to  do  all  that  lies  on 
them  to  secure  the  thing  insured ;  that  the  underwriters 

(a)  The  foreign  authorities  referred  to  on  this  point  were :  Valin  Sur 
V  OrdimnaMct  de  ki  Siarint,  Ut.  3.  tit  6.  Du  AuMrantet,  wt.  *27. ;  1  E'mtH* 
pom,  by  Bomlaif-Paiy,  p.  364.  ch^.  12.  s.  2;  Code  de  Ommtree,  lir.  2. 
tit.  10.  s.  2.,  see  art.  351 ;  1  PhiUipe  on  Insurance  (3d  edit.)  p.  494. 
sect.  911. 

(6)  14  Eaei,  374. 
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only  insure  against  fortuitous  losses  against  which  the  1856. 
assured  cannot  provide ;  and  that^  although  capture  was  Thompson 
the  proximate  cause  of  the  loss,  it  had  been  occasioned  Hoppcr. 
by  the  default  of  the  assured  in  not  providing  the 
ship  with  proper  documents  required  by  the  treaties 
between  the  state  to  which  she  belonged  and  other 
countries.  Lord  EUenborough  says:  ^^This  is  unques- 
tionably such  an  adjudication  of  the  capture  of  the 
property  assured  as  prize,  as  primA  facie  entitles  the 
plaintiff  to  recover  as  for  a  loss  by  capture  within 
the  terms  of  hb  policy.  But  as  the  sentence  is  in 
our  opmion  equally  to  be  regarded,  as  evidence  of  the 
facts  inducing  the  condemnation,  and  upon  which  the 
condemnation  proceeds,  as  of  the  judicial  act  of  condem- 
nation itself,  it  is  material  to  look  at  the  alleged  ground 
of  condemnation,  in  order  to  see  whether  it  has  been 
occasioned  by  any  act  or  neglect  on  the  part  of  the 
assured;  for  if  it  has  been  so  occasioned,  it  would 
not  be  a  loss  against  which  the  assured  would,  upon 
any  principle  of  reason  or  justice  as  applied  to  this 
species  of  contract,  be  required  to  indemnify  him: 
the  indemnity  stipulated  on  his  part  being  only  against 
the  perils  described  in  the  policy,  as  far  as  they  operate 
upon  the  property  insured  adversely,  and  not  through 
the  medium  of  any  act  or  neglect  (m  the  part  of  the 
assured  himself  producing  the  loss  of  the  property 
insured/'  He  concludes  by  saying:  '*  We  are  of  opinion 
that  the  pldntiffs,  the  assured,  cannot  claim  from 
the  underwriter  an  indemnity  for  a  loss  thus  occasioned 
by  themselves.^ 

The  question  therefore  seems  to  be,  not  whether  the 
wrongful  act  or  neglect  of  the  assured  was  the  proximate 
cause  or  causa  causans  of  the  loss,  but  whether  it  was  a 
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1856.     /caosejmhoyJLi^^  would  not  have  happened ; 

TnoKTBovJ  whether  the  loss  was  fortuitous,  or  whether  it  was  in- 
HoppER.  I   cluced  or  occasioned  by,  or  proceeded  from,  the  wrongtul 

act  or  neglect  of  the  assured.    This  will  not  lead  to  the 

•     '     '  »       -« 

consideration  of  an  indefinite  series  of  causes  supposed 


// 


to  act  upon_each  othen    Unless  the  proximate  cause  of 
the  loss  is  put  in  motion  by  the  wrongful  act  or  neglect 
of  the  assured,  so  that  the  jury  can  clearly  see  that, 
without  this  act  or  neglect,  the  loss  would   not  have 
happened,   they   cannot  say   the    assured    induced  or 
occasioned  the  loss,  and  the  underwriter  would  be  held 
liable,  the  proximate  cause  being  a  peril  for  which  by 
the  policy  he  is  liable.     At  what  conclusion  the  jury 
may  arrive   in   this  case  it  is  not  for   us  to  say;   but    •^nJjJ^ 
there  surely  is  evidence  from  which,  if  the  question *1  ^<'-^' 
had  been  left  to  them,  they  might  have  concluded  that       ^ 
the  wrongful  act  and  neglect  of  the  assured  led  to  the 
loss,   although   not   the   proximate   cause   of  it.      The 
fact  is  admitted  that  the  ship  was  unseaworthy  when 

she  sailed:  and  there  were  witnesses   who  swore  that 

I  ^ —         — — — .  _  — 

it  was  very  dangerous  to  send  her  into  the  open  road- 
stead in  that  condition;  that  when  brought  up  she 
waj3  exposed  to  a  peril  which  she  would  have  escaped 
had  she  been  able  to  carry  sail  and  to  pursue  her 
voyage ;  and  that  if  she  had  done  so  the  accident  from 
the  dragging  of  the  cable  never  would  have  occurred. 
^^  We  are  therefore  of  opinion  that  the  direction  of 
the  learned  Judge  was  defective ;  that  the  rule  for  a 
new  trial  should  be  made  absolute;  and  that  it  should 
be  put  to  the  jury,  not  only  whether  the  loss  was 
attributable  to  all  or  any  of  the  alleged  causes  of 
unseaworthiness,  but  whether  the  loss  was  in  their 
opinion   occasioned    by   any   wrongful    act   or   default 
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alleged  in  the  plea  of  which  they  shall  believe   upon 
the  evidence  that  the  assured  were  guilty. 

Rule  absolute  for  a  new  trial. 
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Thompson 

HOPPEB. 


I  may  add  that,  although  no  point  was  reserved  at 
the  trial  in  this  case,  and  although  the  Court  is  not 
divided,  we  will  most  willingly  give  leave  to  appeal 
if  the  plaintiffs  would  wish  to  take  the  opinion  of 
a  Court  of  error  upon  the  question  before  going  down 
to  a  new  trial. 


IN  THE  EXCHEQUER  CHAMBER. 

Thomas    Reid  and   George   Reid,  appellants,  Wednuday, 
a^aiTw^  IEdward  Hamilton  Hoskins,  respondent. 

George  Avery,  appellant,  against  Samuel  Wil- 
son BowDEN,  respondent. 

nPHESE  were  two  appeals  against  decisions  of  the  Declaratioa 
Court  of  Queen*s  Bench.  pUintiffand 

defendant 
agreed,  by 
charter  party,  that  plamtiffs*  ship  should  proceed  to  Odesta,  and  there  load  from  defendant's 
agent  a  cargo  of  specified  ffoods,  and  therewith  proceed  home,  a  specified  number  of  running 
days  to  be  allowea  for  loading  and  unloading,  and  ten  days  for  demurrage  after  the  laying 
days :  that  the  ship  proceeded  to  Odesaa ;  that  the  time  for  loading  had  elapsed ;  but 
defendant  made  default  in  loading. 

Plea :  that,  after  the  vessel  proceeded  to  Ode»»a,  and  before  the  alleged  breach  of  con- 
tract, war  was  declared  by  the  Queen  against  the  Emperor  of  Ruatia,  and  war  had  ever 
since  existed  between  this  kingdom  and  i?v9«ta,  of  whicn  plaintiff  and  defendant  had  notice 
before  the  allege<l  breach:  that  Odessa  was  part  of  the  empire  of  Russia t  and  plaintiff 
and  defendant  were  subjects  of  this  kingdom,  and  not  of  Ruuia :  that  the  ship  was  a 
registered  British  ship ;  and  no  licence  Arotn  the  Queen  could  be  obtained  for  loading  the 
ship  at  Odessa :  that  defendant  could  not  have  procured  a  cargo  or  loaded  the  ship  as 
ureed,  nor  could  plaintiff  have  received  such  cargo,  without  trading  or  corresponding  with 
tne  enemy.    Issue  on  this  plea. 

It  was  proved  that  the  master  was  directed,  by  defendant,  to  apply  to  defcndant*s  agent 
M.  at  Odessa,  War  between  England  and  Russia  was  first  known  at  Odessa  on  1st  April 
1854,  which  was  before  the  expiration  of  the  running  days.  M.y  before  1  at  i^priV,  repeat- 
ediy  told  the  master  that  he  should  be  unable  to  procure  a  cargo,  owing  to  a  Russian 
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\  In  Beid  and  another,  appellants,  against  Hoskms, 
respondent,  the  appellants  Thomas  Beid  and  George 
Beid  were  plauitifis  below,  and  Edward  HamSton 
Hoskins  was  defendant  below.  The  case  stated  for  the 
opinion  of  the  Court  of  Appeal  disclosed  the  following 
circumstances. 

This  was  an  action  for  breach  of  a  charter  party,  dated 
17th  November  1853,  by  which  the  plaintifis'  ship  Themit 
was  to  proceed  to  Constantinopk,  and  thence  to  Odessa 
or  Kertch,  Varna  or  BaUscMk  (as  ordered  at  QmskmJti- 
nopk),  there  to  recelye  a  cargo  of  tallow,  grain,  seed  or 
other  stowage  goods,  at  the  option  of  the  defendant, 

l!s?Amu\sS,  ^^  ^^®  defendant,  which  he  bound  himself  to  ship. 

?"uri?l^f['   Forty  five  running  days  were  to  be  allowed  the  defend- 
ant, if  the  ship  was  not  sooner  dispatched,  for  loading 


Beid 

▼. 

Hoskins. 

probibition ; 
and  he  also 
endeavoured 
to  persuade 
the.  master  to 
quit  Odeua 
without  a 
cargo,  upon 
certain  terms 
inconsistent 
with  the 
charter  party. 
The  master 
continued  to 
demand  a 


but  before  the 
expiration  of 
the  running 

and  demurrage  at  the  port  of  loading,  and  unloading  at  the  port  of 

m  ballast. 

On  appeal  from  the  Court  of  Queen's  Bench,  held,  by  the  Court  of  Exchequer  Chanober, 
affirming  the  judgment  of  Q.  B.,  that  the  plea  was  proved. 

By  charter  pwtjr,  defendant  contracted  with  plaintiff  to  load  at  OdtMta  a  cargo,  on  board, 
a  ship  of  plaintin  then  to  proceed  from  a  Britiih  port :  if,  before  the  ship's  arrivbg  at 
OmMtanHnople,  *'  war  had  commenced,**  and  was  continuing  on  her  arrival  there,  a  cargo 
was  to  be  loaded  there  at  a  reduced  rate  of  freight.  Held,  by  the  Court  of  Exchequer 
Chamber,  affirmine  the  judgment  of  the  Court  of  Queen*s  Bench,  that,  it  appearing 
that  both  plaintiff  i^d  defendants  were  Britiih  subjects,  this  stipulation  reUtea  to  war 
between  EHssia,  the  State  in  possession  of  Odeua,  and  Great  Britain,  and  not  to  war 
between  Busria  and  Twkep,  the  State  in  possession  of  Conttantinopie.  And  therefore, 
war  between  Butsia  and  Turkejf  having  conunenced  before  and  continuing  at  the  shipli 
arrival  at  OmeUmHnople,  but  war  between  Ru»ria  and  Great  Britain  not  having  commenced 
till  afterwards,  the  alternative  contract  for  loading  at  Conttantiwq)le  did  not  take  effect. 

By  charter  party,  defendant  affreed  to  load  a  careo  on  plaintiff's  ship  at  Odetta,  certain 
runnmg  days  to  be  allowed.  To  a  count  for  not  K>adinff,  which  averred  that,  before  the 
expiration  of  the  running  days,  defendant  dispensed  with  the  ship  remaining  at  Odeeea, 
defendant  pleaded  that,-  Mfore  cause  of  action  arose,  war  was  declarad  between  Busna  and 
Great  Britain,  which  rescinded  the  contract.  It  appeared  that,  after  the  ship  had  arrived, 
and  before  the  declaration  of  war,  defendant's  agent  oad  repeatedlv  told  the  master  that  he, 
the  agent,  bad  no  cargo  for  the  ship,  and  that  the  master  had  better  go  away  :  but  the 
master  continued  to  require  a  carso  till  the  declaration  of  war  was  known  at  Odessa,  which 
was  before  the  ship's  laying  days  bad  expired.  It  further  appeared  that,  in  a  conversation 
between  plaintiff  and  defendant  in  England,  after  the  declaration  of  war  between  England  vod 
Bussia,  defendant  told  plaintiff  that  he  had  determined  not  to  load  the  ship,  but  to  rely  on 
the  chapter  of  accidents,  and  that  he  had  telegraphed  to  his  agent  at  Odessa  not  to  porcoase 
a  cargo. 

Held,  by  the  Court  of  Queen's  Bench,  that,  assuming  that  the  defendant's  agent  had  on 
his  part  renounced  the  contract  before  the  declaration  of  war,  such  renunciation,  not  being 
accepted  by  the  master,  constituted  neither  a  dispensation  nor  cause  of  action* 

On  appc»l  to  the  Exchequer  Chamber :  the  judgment  was  affirmed. 
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dischai^y  and  ten  days  on  demunrage :  and,  if  one  half       1856. 
or  more  of  the  caigo  should  consist  of  wool,  ten  addi-        rju, 
tional  days  were  to  be  allowed  over  and  above  the  said      homui& 
laying  days. 

The  declaration,  after  setting  out  the  substance  of  the 
charter  party,  averred  that  the  ship  proceeded,  with 
all  convenient  speed,  to  Constantinople,  and  thence  to 
Odessa,  pursuant  to  orders  received  at  Conttantmaple : 
and  that  the  plaintifis  did  all  things  necessary  on  their 
part,  and  that  all  things  necessary  happened  and  were 
done,  to  entitle  them  to  have  a  full  and  complete  cargo 
of  tallow,  grain,  seed  or  other  stowage  goods,  loaded  on 
board  the  said  ship  at  Odessa :  yet  the  defendant  made 
default  in  loading  the  said  ship,  and  refused  to  load  her 
as  agreed. 

The  defendant  pleaded  three  pleas.  Hie  issues 
joined  on  the  1st  and  3d  pleas  were  found  for  the 
plaintifis ;  and  nothing  now  turns  upon  them. 

The  second  plea  was  as  follows.  That,  before  the 
alleged  breach  of  contract,  war  was  declared  and  pro- 
dtumed  by  Her  Majesty,  Queen  Victoria,  against  the 
Emperor  of  jKk^^;  and  they  then  went  to  war;-  and 
that  such  war  then  cominenced,  and  has  ever  since 
existed  and  raged;  and  this  Kingdom  and  the  Empire 
of  Russia  have,  during  the  period  aforesaid,  been  at 
open  war  with  one  another ;  of  which  the  plaintifiii  and 
defendant,  before  the  alleged  breach,  had  notice;  and 
that  Odessa  during  all  the  time  aforesaid  was  part  of  the 
said  Empire  of  Russia ;  and  that  the  plaintifis  and 
defendant,  during  all  the  time  aforesaid,  were  and  are 
natural  bom  subjects  of  this  Kingdom,  owing  allegiance 
thereto,  and  not  of  the  said  Empire  of  Russia.  That 
the  said  ship  was,  during  all  the  time  aforesaid,  a  British 
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1856.  ^^'P»  registered  according  to  law  in  that  behalf:  and 
^^^  that  no  licence  from  Her  Majesty  was  or  could  be 
obtained  or  procured  for  loading  any  cargo  on  board 
the  said  vessel  at  Odessa  aforesaid ;  and  the  defendant 
could  not,  without  trading  with  the  said  enemy  and  his 
subjects,  have  procured  a  cargo  or  loaded  the  said  ship 
as  agreed;  nor  could  the  plaintiffs,  without  trading  with 
the  said  enemy,  have  received  such  cargo. 

The  plaintiffs  joined  issue  upon  that  plea. 

The  cause  came  on  for  trial  before  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench,  at  the  London 
Sittings  after  Trinity  Term,  1855:  when  it  was  proved 
that  the  ship  arrived  off  Odessa  on  the  26th  of  February 
1854,  but  could  not  get  into  the  mole  (or  harbour)  till 
the  9th  of  March*  That  the  ship  got  into  the  mole  on 
the  9th  of  March,  and  was  then  ready  to  take  in  cargo. 
That  the  master  went  ashore  on  the  4th,  5th  and  6th 
days  of  March  1854,  and  had  an  interview,  on  each  of 
those  days,  with  Mr.  Matthieu  the  defendant's  agent,  to 
whom  he  was  consigned,  and-  who  communicated  with 
the  master  through  an  interpreter,  he  being  unable  to 
speak  the  English  language  himself. 

That,  at  the  first  of  these  interviews  (on  the  4th  of 
March),  Matthieu  informed  the  master,  as  the  fact  was, 
that  on  the  3d  of  March  an  Imperial  Ukase  had  been 
published  at  Odessa  forbidding  the  exportation  of  grain 
from  that  port ;  in  consequence  of  which  he,  Matthieu, 
was  unable  to  load  the  ship  with  a  cargo  of  wheat  which 
he  had  provided  for  that  purpose ;  and  that  he  had*  no 
cargo  for  the  ship.  That,  on  the  5th  of  March,  Matthieu 
asked  the  master  if  he  would  take  half  freight  and  cancel 
the  charter  party,  as  he  had  no  cargo  to  load ;  and  he 
offered  to  give  the  master  a  letter  to  Constantinople  to 


XX.  VICTORIA.  957 

enable  him  to  make  an  arrangement  with  his,  Matthieit%       1856. 

brother  who  resided  there ;  which  proposal  the  master,        ^^ 

after  desiring  time  to  consider  of  it,  declined  on  the      „  ^* 

following  day.     That,  on  the  10th  o(  March,  the  master 

gave  Matthieu  notice  that  the  ship  was  ready  (as  from 

the  9th)  to  take  in  cargo.     That,  on  the  20th  of  March, 

the  master  again  saw  Matthieu,  who  said  he  was  going 

to  send  him  (the  master)  a  letter;   and  he  asked  the 

master  if  he  would  go  away  if  the  letter  was  sent  him. 

The  master  said  he  could  not  tell  till  he  saw  the  letter: 

whereupon  a  person  called  Hunt,  who  on  that  occasion 

acted  (as  he  had  done  on  former  occasions)  as  interpreter 

for  Matthieu,  took  a  letter  out  of  Matthieu^s  hands  and 

read  it .  to  the  master.     The  purport  of  the  letter  was, 

that  it  was  of  no  use  for  the  master  to  remain  any  longer 

at  Odessa,  as  he,  Matthieu,  had  no  cargo  for  Bim,  and 

the    master  was  wanted   to  go  to  Constantinople,  and 

arrange  with  Matthieii^s  brother.      The  master  said  he 

would  not  go ;  he  would  stick  to  the  charter ;  and  the 

letter  was  not  sent  on  to  him.     That  war  was  declared 

between  England  and  Russia  on  the  28th  of  March 

1854;  that  the  fact  was  known  to  several  persons  at 

Odessa  on  the  1st  oi  April  1854.     That  the  master  of 

the  plaintiffs'  ship  did  not  know  it  till  the  6th  of  April; 

and  that  it  was  officially  announced  at  Odessa  on  the 

7th  of  that  month.    That,  on  the  6th  of  April,  the  master 

had  an  interview  with  Matthieu,  who  asked  him  if  he 

had  any  letter  from  his  owner  (meaning  the  plaintiffs) : 

the  master  said  he  had  not :  the  master  asked  Matthieu 

if  he  had  received   any  letter  from   the   defendant; 

Matthieu  said  he  had ;    and  thereupon  his  interpreter 

read  a  letter,  stating  that  the  defendant  had  taken  the 

advice  of  one  of  the  most  able  solicitors  in  London,  who 

advised  that  the  declaration  of  war  had  dissolved  the 
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1856.  contract.  It  was  further  proved  that  the  ship  remained 
5kid  *°  *®  ™**^®  ^ill  ^^®  22d  of  Aprili  on  which  day  Odesta 
H08KIN8.  ^^  bombarded.  That  the  master  on  that  day  took  the 
ship  out  into  the  roads,  to  ayoid  the  bombardment,  and 
lay  there  till  the  2ff th  of  Aprily  on  which  day  he  set  sail 
and  proceeded  to  Cknutan^nopU  in  ballast,  where  he 
got  too  cargo :  consequently  he  returned  to  England  in 
ballast. 

The  foregoing  evidence  having  been  given,  the  counsel 
for  the  defendant  objected  that  there  was  no  evidence 
to  be  left  to  the  jury  of  a  breach  of  the  contract  before 
the  declaration  of  war  or  before  the  same  was  known  at 
Odesscu  The  Lord  Chief  Justice  overruled  the  objec- 
tion, reserving  leave  for  the  defendant  to  move  the 
Court  of  Queen's  Bench  to  enter  a  verdict  in  his  fiivour 
on  the  issue  joined  upon  his  said  2d  plea,  if  that  Court 
should  be  of  opinion  that  there  was  no  evidence  of  such 
a  breach. 

The  case  was  then  left  to  the  jury,  who  found  a 
verdict  upon  the  said  issue  for  the  plaintifis. 

On  the  5th  of  November  last,  a  rule  was  granted  by 
the  Court  of  Queen's  Bench  calling  upon  the  plaintiA 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  verdict  entered  for  the  defendant  on  the  said 
issue,  on  the  ground  that  there  was  no  evidence  on 
which  a  jury  could  find  a  breach  of  the  contract  before 
the  declaration  of  war,  and  before  the  same  was  known 
at  Odeisa. 

Cause  was  shewn  by  the  pUdntifis  against  the  said 

rule :  but  the  Court  made  it  absolute  on  the  26th  of 

November  last  (a). 

(a)  Etid  ▼.  Hoikiiu,  5  B,  ^  JB.  729,  Where  the  record  it  rather  mora 
folij  Nt  oat.  There  wei  alio  a  demurrer  to  the  2d  plea»  on  which  judgment 
was  giren,  in  the  Court  of  Queen's  Bench,  for  the  defendants;  Reidr. 
Hoih'mt,  A  B.lf  B.  979. 
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Against  that  decision  of  the  Court  of  Queen's  Bench        isss. 
the  plaintifis  now  appealed^  pursuant  to  the  provisions  of       ^[^ 
The  Common  Law  Procedure  Act,  1 854.   And  they  sob-     h^skinb. 
mitted  that  the  said  rule  ought  to  have  been  discharged, 
on  the  ground  that  there  was  evidence  of  a  breach  of 
the  said  contract  before  the  28th  of  March  1854  (on 
which   day  war  was  declared   between   England  and 
Russia)  or    before    the  Ist  of  April  1854  (on  which 
day  the  fact  of  the  said  war  having  been  declared  was 
known  at  Odessa). 

The  case  was  argued  in  last  Easter  Term  (a). 

Manistyf  for  the  appellants  (plaintifis  below).  There 
was  evidence  of  a  breach  of  contract  by  defendant  before 
the  notice  of  the  declaration  of  war.  War  was  declared 
on  28th  JMarchf  and  known  at  Odessa  on  1st  JpriL  It 
appears  that,  on  the  4th,  5th  and  6th  of  March,  the 
master  of  the  Themis  had  interviews  with  defendant's 
agent,  who  then  mentioned  the  prohibiting  ukase  of  the 
Russian  Government  That  prohibition  would  not  be 
an  answer  to  the  right  of  the  plaintifis,  or  prevent  a 
breach.  There  were  to  be  forty  five  running  days  from 
the  time  of  the  ship's  arrival :  they  did  not  expire  till 
long  after  the  declaration  of  war  was  known  at  Odessa. 
Now  it  is  important  to  distinguish  between  a  dispensa- 
tion on  one  side  and  a  breach  on  the  other;  and, 
again,  between  both  these  and  a  rescinding.  It  is  not 
questioned  that  a  contract  may  be  broken  before  the 
time  of  performance :  but  it  is  said  that  this  can  only 
be  where  both  parties  assent  to  treating  the  contract  as 
broken.      But,  though  that  circumstance  may  make  a 

(a)  May  2d,  18^.  Befort  Jervi$  C  J.,  Pollock  C.  B.,  CruiwtU, 
Crmoder  and  WtUtB  Jt.,  and  AUUr$on,  B. 
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1856.  difference  as  to  the  amount  of  damages,  the  contract 
jjgjj,  may,  in  point  of  law,  be  broken  by  the  act  of  a  single 
H08KIN8.  P^^^y-  The  agent  of  the  defendant  had  here,  before 
the  declaration  of  war,  renounced  the  contract ;  and  this 
renunciation  he  could  not  retract;  the  breach  was 
therefore  complete.  Suppose  a  contract  is  made,  on 
1st  June^  to  deliver  coals  on  1st  July^  unless  in  the  mean 
time  a  strike  of  workmen  should  take  place  (a  contract 
not  uncommon  in  the  North  of  England) :  and  suppose 
that  on  8th  June  the  party  who  is  to  deliver  the  coals 
declares  to  the  other  party  that  he  will  not  deliver  the 
coals ;  and  the  other  party  insists  on  the  contract ;  and 
that,  again,  on  15th  June^  the  party  who  is  to  deliver 
declares  that  he  persists  in  his  intention  not  to  deliver, 
the  other  party  still  insisting  on  the  contract;  and 
on  20th  June  a  strike  takes  place :  surely  the  p^tty 
who  was  to  deliver  is  liable  for  breach  of  contract 
[Jervis  C.  J.  The  plaintiffs  do  not  say,  "  Well,  as  you 
will  give  me  no  cargo,  we  shall  be  off;"  but  they  con- 
tinue to  wait  for  the  cargo :  is  the  defendant  to  have 
no  locus  poenitentiae  ?]  Can  that  state  of  things  go  on 
till  the  performance  becomes  impossible  ?  ICrowder  J. 
Could  you  have  brought  an  action  for  the  breach  before 
the  declaration  of  war?]  Yes.  [Jerms  C.  J,  Suppose 
the  defendant  loads  after  the  delivery  of  the  declaration 
in  the  action  and  before  plea  pleaded.]  There  would 
then  be  a  breach,  entitling  the  plaintiffs  to  at  least 
nominal  damages,  unless  indeed  it  should  be  held  that 
the  breach  is  waived  by  the  acceptance  of  the  cargo; 
but,  on  that  view,  the  argument  does  not  meet  the 
present  case.  If  A.  contract  to  marry  B.  on  a  given 
day,  but  before  that  day  marries  C,  an  action  may  be 
maintained  at  once.  [^Pollock  C.  6.  Suppose  a  man 
contracts  to  sell  a  horse,  but  kills  it  before  the  day  on 
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which  it  was  to  be  delivered.]  Or  suppose  he  sells  it  to  1556. 
another.  [PoUock  C.  B.  The  law  in  such  a  case  does  ^^^ 
not  notice  the  probability  of  his  repurchasing.]  That  hoskinb. 
principle  applies  here.  The  assent  of  the  other  party 
has  nothing  to  do  with  the  question :  such  assent  would 
relieve  the  contractor ;  it  would  constitute  a  rescinding, 
not  a  breach.  Cort  v.  Ambergate  8fc.  Railway  Company  (a) 
is  an  instance  of  a  breach  of  contract  by  the  contractor 
giving  notice  that  he  will  not  perform  it  \Jerm8  C.  J. 
Both  parties  there  waived  the  act  which  the  plaintiff 
would  have  had  to  perform.]  It  is  perhaps  rather  a 
case  of  dispensation.  In  HocJister  v.  De  La  Tour  {b) 
it  was  held  that  the  contract  was  broken  by  a  party 
who^  before  the  time  of  performance  arrived,  announced 
that  he  would  not  perform  it.  {Jervis  C.  J.  That 
came  on  upon  motion  in  arrest  of  judgment;  and 
the  record  alleged  that  the  defendant  had  wrongfully 
broken  the  agreement  In  King  v.  Gillett{c)y  to  an 
action  for  breach  of  promise  of  marriage  defendant 
pleaded  exoneration  by  the  plaintiff  before  breach,  not 
averring  any  act  of  the  defendant ;  and  this  was  held 
good:  but  the  Court  there  say:  "we  think  the  de- 
fendant will  not  be  able  to  succeed  upon  it  at  Nisi 
Prius,  in  case  issue  be  taken  upon  it,  unless  he  proves  a 
proposition  to  exonerate  on  the  part  of  the  plaintiff, 
acceded  to  by  himself."]  He  adds  that  this  would  be 
a  rescinding  of  the  contract :  the  effect  would  be,  not 
that  there  had  been  no  breach,  but  that  no  contract 
remained  in  existence.  [Jervis  C.  J.  The  principle 
rather  is  that,  till  the  defendant  assented,  the  plaintiff 

(a>  17  Q.  B.  127.  (6)  ^  B.  ^  B.  678. 

(c)  7  Af.  4-  r.  55. 

VOU   VL  3   Q  B.   &  B. 
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might  revoke  the  exoneration.]     Bat  it  would  be  good, 
if  not  revoked 

fFilde  appeared  for  the  respondent 

PerCuBiAM.  At  present,  we  think  it  will  not  be 
necessary  to  hear  Mr.  ffUde:  but  we  will  wait  till  we 
have  heard  the  argument  in  Avery  v.  Bowden. 

Cur.  adv.  vulL 


AVBRY 
T. 

BOWDBN. 


In  Avery,  appellant,  against  Bawden,  respondent,  the 
appellant,  Georye  Avery,  was  plaintiff  below,  and  the 
respondent,  Samuel  Wilson  Bowden,  was  defendant  below. 

The  case  stated  for  the  opinion  of  the  Court  of 
Appeal  disclosed  the  following  circumstances. 

This  was  an  action  upon  two  charter  parties :  by  one 
of  which  it  was  agreed  that  the  plaintiff's  ship,  TTie 
Bolla,  then  expected  at  Falmouth  or  Queenstoum,  should 
proceed  in  ballast  to  Constantinople  and  thence  to  Odessa, 
and  there  load  a  certain  caigo,  and  should  therewith 
proceed  to  Hull,  and  there  deliver  the  same  on  payment 
of  certain  freight  And  it  was,  by  the  said  charter  party, 
further  agreed  that,  in  case  of  war  having  commenced 
previous  to  and  continuing  on  the  ship's  arrival  at 
Constantinople,  the  defendant  was  to  load  the  said  ship 
at  that  port  at  \0s.  per  ton  less  than  at  Odessa. 

The  first  count  of  the  declaration,  after  setting  out 
the  purport  of  the  said  charter  party,  averred  that  the 
said  ship  proceeded  in  ballast  to,  and  arrived  at,  Con- 
stantinople; and  that,  previous  to  the  said  ship's  arrival 
at  Constantinople  as  aforesaid,  war  had  commenced ;  and 
that  the  said  war  was  continuing  on  her  said  arrival 
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there,  and  during  all  her  stay  there:  whereupon  the        i856. 
defendant  became  liable  to  load  the  said  ship  there  at       a^^^^ 
lOs.  per  ton    less  than   from  Odessa:    but    that  the      g^jJlj^^. 
defendant  made  default  in  loading  at  Constantinople  the 
agreed    cargo,  whereby  the  said  ship  was  obliged   to 
return  in  ballast  to  Oreat  Britain. 

By  the  other  of  the  said  charter  parties  it  was  agreed 
that  the  plaintiff's  ship  called  The  Lebanon^  then  in 
London,  should  proceed  in  ballast  to  Constantinople,  and 
thence  to  Odessa,  or  so  near  thereto  as  she  might  safely 
get,  and  there  load  from  the  factors  of  the  defendant  a 
full  and  complete  cargo  of  tallow,  wheat,  seed  or  other 
stowage  goods  or  grain,  and  should  therewith  proceed 
to  HuU,  and  there  deliver  the  same  on  being  paid  freight 
as  in  the  said  charty  party  mentioned ;  forty  five  running 
days  to  be  allowed  the  defendant  (if  the  ship  should  not 
be  sooner  dispatched)  for  loading  and  unloading,  to 
commence  at  her  port  of  loading  on  her  being  ready  to 
load,  and  at  the  port  of  discharge  to  commence  on  the 
day  after  her  arrival  and  report  at  the  Custom  House, 
and  being  ready  to  unload.  (Additional  days  to  be 
allowed  in  a  particular  case.) 

The  second  count  of  the  declaration,  after  setting  out 
the  purport  of  the  said  last  mentioned  charter  party, 
averred  that  the  said  ship  proceeded  in  ballast  to 
Constantinople,  and  thence  to  Odessa;  that  the  ship 
remained  at  Odessa  a  large  part  of  the  said  forty  five 
running  days,  calculated  as  in  the  said  charter  party 
mentioned;  and  was  ready  to  stay  there  the  residue 
of  the  said  running  days,  and  also  on  demurrage,  over 
and  above  the  said  forty  five  running  days:  but  the 
defendant  dispensed  with  the  said  ship* remaining  at 
Odessa  for  any  part  of  the  said  residue  of  the  said 
3  Q  2 
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J 856.  running  days,  or  on  demurrage:  and  the  defendant 
jiy^nv  requested  the  said  ship  to  depart  from  Odessa  without 
BowDEN  remaining  at  Odessa  for  any  part  of  the  said  residue  of 
the  said  running  days,  or  on  demurrage,  atid  without 
the  said  agreed  cargo;  and  the  plaintiff,  in  the  said 
second  count,  averred  that,  save  remaining  at  Odessa 
for  the  said  residue  of  the  said  running  days  or  on 
demurrage,  all  things  happened  and  were  performed  to 
entitle  him  to  have  the  agreed  cargo  loaded  on  board 
the  said  ship;  and  that  the  time  for  so  doing  had 
elapsed.  Yet  the  defendant  had  made  default  in  loading 
the  agreed  cargo ;  and  that  no  cargo  \chatever  had  been 
loaded  by  the  defendant  on  board  the  said  ship  accord- 
ing to  the  said  charter  party  or  otherwise :  whereby  the 
said  ship  was  obliged  to  return  in  ballast  to  Great 
Britain :  and  the  plaintiff  had  incurred  certain  expenses 
in  the  said  charter  party  mentioned. 

The  defendant  pleaded,  to  the  1st  count,  that  war 
nad  not  commenced  previous  to  the  said  ship's  arrival  at 
Constantinople^  and  was  not  continuing  on  her  said  arrival, 
in  manner  or  form  in  the  said  first  count  alleged. 

And  the  defendant,  by  his  5th  plea  (which  was 
pleaded  to  the  2d  count),  said  that  the  plaintiff  and 
defendant  were  British  subjects,  and  that  the  said  ship 
in  that  count  mentioned  was  a  British  registered  vessel, 
and  that  Odessa  was  a  port  in  the  Empire  of  Russia: 
and  that,  after  the  making  of  the  said  charter  party, 
and  after  the  said  vessel  arrived  at  Odessa^  and  before 
the  defendant  dispensed  with  the  said  ship  remaining 
at  Odessa  as  in  the  second  count  mentioned,  and  before 
the  accruing  of  the  causes  of  action  in  the  second  count 
mentioned,  war  was  declared  between  our  Sovereign 
Lady  the  Queen  and  the  Emperor  of  Russia ;  and  the 
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plaintiff  and  defendant  had  notice  at  Odessa  of  the  ]856. 
said  war  having  been  so  declared  as  aforesaid.  And  KyK9i\ 
the  defendant  further  said  that,  from  the  time  war  was  bowdbn. 
so  declared  as  aforesaid,  and  so  became  known  at  Odessa 
as  aforesaid,  Odessa  was  a  hostile  port  in  the  possession 
of  the  Queen's  enemies ;  and  it  became  and  was  im- 
possible for  him  the  defendant  to  fulfil  the  said  charter 
party  and  to  load  a  cargo  at  Odessa  without  trading  and 
corresponding  with  the  Queen*8  enemies :  and  it  became 
and  was  impossible  for  the  said  ship  to  remain  at  Odessa 
for  the  residue  of  the  said  running  days,  and  for  the 
plaintiff  to  receiye  a  cargo  on  board  the  said  ship 
according  to  the  terms  of  the  said  charter  party  without 
the  plaintifis  trading  and  corresponding  with  the  Queen's 
enemies:  and  that  neither  the  plaintiff  nor  the  defendant 
had  procured,  or  were  able  to  procure,  any  license  from 
the  Queen  to  load  a  cargo  at  Odessa :  of  all  which  the 
plaintiff  and  the  defendant  then  had  notice :  and  that, 
by  reason  of  the  premises,  the  said  charter  party,  before 
the  accruing  of  the  said  alleged  causes  of  action  in  the 
said  second  count  mentioned,  became  and  was  wholly  * 
rescinded. 

The  plaintiff  joined  issue  on  each  of  the  said  two 
pleas. 

The  cause  came  on  for  trial  at  Guildhall  before  the 
Lord  Chief  Justice  of  the  Court  of  Queens  Bench  : 
when  it  was  proved,  with  reference  to  the  issue  joined 
on  the  said  plea  to  the  first  count/  that  the  plaintiff  and 
the  defendant  were  both  British  subjects,  and  that  the 
said  ship  called  the  RoUa  was  a  British  registered  ship ; 
and  that  the  said  ship  arrived  at  Constantinople  on  the 
24th  oi  March  1854.  That,  subsequent  to  the  making 
of  the  said  charter  party,  and  previous  to  her  said  arrival 
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1856.  there,  war  had  been  dedared  between  Turkey  and  Russia, 
AvBBY  and  such  war  was  continuing  on  her  md  arrival  there, 
BowDBM.  ^"^  ^^  continued  ever  ainoe.  It  was  also  proved  that, 
very  soon  after  the  arrival  of  the  said  ship  at  CSmt tofi£t- 
nople  (that  is  to  say  on  the  28th  day  of  March  1854),  war 
was  declared  between  England  and  Russia,  and  that 
such  war  had  continued  ever  since. 

Upon  these  facts  the  jury,  by  the  consent  of  both 
parties,  and  under  the  direction  of  the  learned  Judge, 
found  a  verdict  upon  the  said  issue  for  the  pltuntiff, 
leave  being  reserved  for  the  defendant  to  apply  to  the 
Conrt  of  Queen's  Bench  to  set  that  verdict  aside,  and 
to  enter  it  for  the  defendant,  if  the  Court  should  be  of 
opinion  that  upon  the  said  facts  the  verdict  upon  the 
said  issue  ought  to  be  so  entered. 

With  reference  to  the  issue  joined  on  the  said  5th 
plea,  it  was  admitted  that  the  plaintiff  and  the  defendant 
were  British  subjects,  and  the  said  ship  called  the 
Lebanon  was  a  British  registered  vessel.  It  was  proved 
that  the  said  ship  arrived  at  Odessa  on  the  11th  of 
•  March  1854 :  that  she  was  ready  to  receive  cargo  on  the 
17th  of  that  month;  of  which  the  defendant's  agent  at 
Odessa  then  had  notice:  that  war  was  proclaimed  by 
England  against  Russia  on  the  28th  of  the  same  month ; 
which  feet  was  known  at  Odessa  on  the  1st  day  of  April 
1854.  That  the  said  ship  remained  at  Odessa  wuting 
for  cargo  till  the  18th  of  the  same  month  of  April;  oa 
which  day  she  left  Odessa  and  returned  to  England  in 
ballast.  The  jury  found  that,  after  the  said  1st  day 
of  AprU,  a  cargo  could  not  have  been  loaded  on  board 
the  said  ship  at  Odessa  without  the  plaintiff  and  the 
defendant  trading  with  the  Queen*s  enemies. 

The  plaintiff  also  called  several  witnesses,  who  stated 
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that  they  were  present  at  several  interviews  at  Odessa       1856. 
between  the  master  of  the  Lebanon  and  the  agent  at       a  very 
Odessa  of  the  defendant,  after  the  ship  was  ready  to      bowdbk. 
receive  caigo,  and  both  before  and  after  the  1st  day  of 
April  1854.     That,  on  each  of  those  occasions,  the 
master  of  the  Lebanon  asked  the  defendant's  agent  if 
he  had  any  caigo  for  him ;  and  that  the  said  agent, 
on  each  occasion,  said  that  he  had  not  any  cargo  for 
him.     One  of  the  plaintiff's  witnesses,  Captain  Parsons, 
deposed  that  he  was  with  the  master  of  the  Lebanon 
almost  diuly,  when  he  asked  the  defendant's  agent  if 
he  had  any  cargo  for  him,  and  he  said  he   had  not. 
Another  of  the  plaintiff's  witnesses,  Allan  Dodds,  de- 
posed  that  on  one  occasion,  after   the    1st  of  April, 
and  one  or  two  days  before  the  Lebanon  left  Odessa, 
the  defendant's  agent  told  the  master  of  the  Lebanon 
that  he  liad  no  cargo  for  him,  and  that  he  had  better 
go  away.     The  plaintiff  was  also  examined  as  a  witness 
on  his  own  behalf.     He   stated  that,  on   the  24th  of 
April  1854,  he  had  an  interview  (a)  with  the  defendant; 
when  he,  the  plaintiff,  said  to  the  defendant,  '^  I  have 
come  to  inquire  about  the  ship ;"  and  the  defendant  said, 
*^  I  have  no  cargo  for  the  Lebanon.'*    The  plaintiff  said 
it   was  very  hard   that  his  ship  should  come  home  in 
ballast,   and  that  the  defendant  observed  it  would  be 
equally  hard  if  he  had  put  a  cai^go  of  seed  on  board 
into  the  plaintiff's  ship  and  she  had  been  captured  and 
blown  to  pieces  by  the  Russians.    That  the  defendant 
further  said  he  had  determined  not  to  load  the  Lebanon, 
but  rely  on  the  chapter  of  accidents ;  that  the  captain 

(a)  It  was  agreed,  upon  the  argument,  that  this  interview  took  place 
at  HmU,  in  Engtand,  The  conversation  was  not  noticed  in  the  Court 
below. 
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1856.  of  the  Lebanon  might  do  something  illegal  or  informal 
AvEBY  which  might  invalidate  the  charter  party.  That  he  had 
BovoKN  telegraphed  to  his  agent  at  Odessa  not  to  purchase  a 
cargo  of  seed ;  and  that  bis  original  intention  had  been 
to  ship  wheat,  but,  owing  to  a  prohibition  by  the 
Russian  Government,  that  could  not  be  done :  and,  on 
cross  examination,  the  plaintiff  said  that  the  defendant 
did  not  say  when  he  sent  the  telegraph  out  not  to  buy  a 
cargo. 

It  was  proved  that  several  British  ships,  which  arrived 
at  Odessa  after  the  Lebanon  arrived  there,  got  cargoes, 
but  that  several  others  which  arrived  both  before  and 
after  the  Lebanon  did  not  succeed  in  getting  a  carga 
No  evidence  was  offered  on  the  part  of  the  defendant. 
Upon  the  evidence  so  given  on  the  part  of  the 
plaintiff,  the  learned  Judge  left  it  to  the  jury  to  say 
whether  the  defendant,  before  war  was  declared,  dis- 
pensed with  the  ship*s  remaining  at  Odessa  as  in  the 
2d  count  alleged ;  and  whether  the  defendant  before  the 
Ist  of  Aprils  when  the  declaration  of  war  was  known  at 
Odessa^  had  broken  his  contract.  The  jury  answered 
both  of  these  questions  in  the  affirmative,  and  found  a 
verdict  for  the  plaintiff  on  the  issue  joined  on  the  said 
5th  plea,  leave  being  reserved  to  the  defendant  to  apply 
to  the  Court  of  Queen*s  Bench  to  set  that  verdict  aside 
and  enter  a  verdict  for  the  defendant  upon  that  issue, 
if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury  of  a  breach  of  the  charter 
party  by  the  defendant  before  the  declaration  of  war  was 
known  at  Odessa. 

On  the  5th  day  of  November  1855,  the  Court  of 
Queen's  Bench  granted  a  rule  calling  u|)on  the  plaintiff 
to  shew  cause  why  the  verdict  found  for  the  plaintiff  on 
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each  of  the  said  issues  should  not  be  set  aside,  and  why        1856. 
a  verdict  should  not  be  entered  for  the  defendant  on  the        atbuy 
first  of  the  said  issues,  on  the  ground  that  it  appeared      bowdbn. 
that  no  war  was  declared  when  the  said  ship,  the  Rolla, 
arrived  at  Constantinople;  and  on  the  last  of  the  said 
issues,  on  the  ground  that  there  was  no  evidence  to  go 
to  the  jury  of  a  dispensation  to  the  plaintiff  to  wait  the 
lay  days,  or  of  a  breach  of  the  said  charter  party  before 
the  declaration  of  war  between  Great  Britain  and  Russia 
was  known  at  Odessa, 

The  rule  was  argued ;  and,  on  the  26th  day  oi  November 
1855,  the  Court  of  Queen's  Bench  decided  that  it 
should  be  made  absolute  to  enter  a  verdict  for  the  de- 
fendant on  both  the  said  issues ;  and  it  wa?  made  absolute 
accordingly  (a). 

Against  that  decision  of  the  Court  of  Queen's  Bench 
the  plaintiff  now  appealed  to  this  Court;  and  he  sub- 
mitted that  the  said  rule  of  the  5th  day  of  November  1855 
should  have  been  discharged. 

The  case  was  now  argued. 

Bovill,  for  the  appellants  (plaintiff  below).  First,  a 
war  between  Russia  and  TurA^y  satisfied  the  contingency 
in  the  first  charter  party.  The  stipulation  was  introduced 
on  account  of  the  unwillingness  of  the  ship  owner  to 
allow  his  ship  to  go  into  a  port  of  a  country  engaged  in 
war.  His  objection  would  be  raised  by  any  war  in 
which  Russia^  the  country  owning  Odessa^  might  be 
engaged.  It  is  quite  true  that  every  possible  war 
between  any  two  countries  could  not  be  pointed  at, 
though  the   language  of  the   charter  party  is  general. 

(a)  Attry  v.  Bowdtn,  b  E,^  B.IW,  where  the  record  is  rather  more 
fully  Mt  out. 


969 


970 


EXCH.  CH.   MICHAELMAS  TERM. 


^8^6.  But,  if  any  limitation  is  to  be  put  on  the  language,  it  is 
Atuy  that  suggested  by  the  fact  that  Odessa  was  a  Russian 
BowosN.  port:  if  this  limitation  be  not  adopted,  no  reason  can 
be  shewn  for  incorporadng  any  limitation  at  all ;  a  view 
which  would  entide  the  plaintiff  to  judgment.  To 
introduce  a  limitation  to  a  war  with  England  appears 
perfectly  arbitrary.  The  Court  below  appears  to  have 
considered  that  the  meaning  must  have  been  a  war 
rendering  the  performance  of  the  contract  unlawful 
But  there  is  nothing  in  the  charter  party  pointing  to 
such  a  test.  ^Aldersan  B.  Do  you  say  that  a  war 
between  Russia  and  Sweden  would  be  within  the 
meaning?]    It  would. 

As  to  the  case  of  the  Lebanon.  The  Court  below 
holds  that  there  was  no  evidence  for  a  jury  of  a  dispen- 
sation by  the  defendant  before  the  declaration  of  war. 
It  seems  indeed  that,  at  first,  they  thought  there  was 
such  evidence  (a).  But,  finally,  they  decided  that  there 
was  no  such  evidence,  sufficient  to  go  to  the  jury, 
because  there  was  no  assent  to  the  dispensation  on  the 
part  of  the  plaintiff.  That  the  defendant's  agent  had 
absolutely  renounced  all  intention  of  loading  the  ship, 
and  had  communicated  this  resolution  to  the  captain, 
appears  from  what  passed  between  them,  especially  when 
connected  with  the  conversation  at  HuU  between  the 
plaintiff  and  defendant  The  captain  would  not  then 
suppose  that  he  was  required  to  wait.  The  right  of 
action  was  complete  by  the  dispensation ;  Jones  v.  Bark- 
ley  (Jb).  [Aldersan  B.  The  meaning  of  the  defendant's 
agent  might  be  that  he  had  no  caigo  ready  at  the  time 
of  bis  speaking.]    That  might  possibly  be  the  meaning ; 

(a)  Avery  v.  Bowden,  S  E.^  B,72\,  (h)  2  Doug,  684. 
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but  it  k  at  the  very  least  equally  possible    that   the        1856. 
meaning  was  that  he  would   provide  no  caigo  at  all:        aveby 
and  then  there  was  a  question  for  the  jury:   and  the      bowmm. 
probability  in  £Eivour  of  the  latter  interpretation  is  much 
strengthened  by  the  refusal  not  merely  taking  place  on 
the  first  arrival  of  the  vessel,  but  being  repeated  day  after 
day.     [Pollock  C.  B.     When  the  question  is  whether  a 
fiu5t  occurred  on  Ttiesday,  evidence  that  it  must  have 
occurred  on  either  Tkiesday  or  Wednesday  does  not  sup- 
port the  affirmative.]  It  is  some  evidence,  however  slight. 
[Pollock  C.  B.     I  do  not  understand  that  the  question 
here  was,  whether  there  was  any  scintilla  of  evidence: 
the  question  reserved  was  whether  there  was  evidence 
on  which  a  jury  would  be  justified  in  finding  for  the 
plaintiff     There  is  surely  a  distinction  between  a  reser- 
vation of  the   point  and  a  bill  of  exceptions.]     The 
jury  in  fact  found  for  the  plaintiff:  therefore,  if  there 
was  liny  thing  to  go  to  them,  the  appeal  must  be  allowed 
unless  the  assent  of  the  plaintiff  to  the  dispensation  was 
necessary ;  the  want  of  the  assent  was  the  sole  ground 
of  the  decision  of  the  Court  below.     As  to  this  point, 
the  Court  of  Queen's   Bench  referred  to  Hocltster  v. 
De  La  Tour  (a)  and  Cart  v.  AmbergaU  ^c.  Railway  Com- 
pany  (i),  and  distinguished  those  cases  from  the  present: 
but  the  distinction  suggested  is  not  borne  out  by  the 
cases.     That  the  dispensation,  when  once  given  by  the 
defendant,  was  irrevocable  appears  also  from  Laird  v. 
IHm  (c). 

Mellish,  contra,  was  not  called  upon. 

(a)  2E,^B.  678.  (6)  17  Q.  P.  127. 

(c)  1  M,^\r.  474. 
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Pollock  C.  B.     We   are    all    of  opinion    that   the 
~  judgments  of  the  Court  of  Queen's  Bench  in  both  these 
cases  ought  to  be  a£SrmecL 

In  Heid  v.  Hoskinf,  Mr.  Manisty  contended  that, 
there  being  certain  of  the  running  days  unexpired 
within  which  the  defendant  was  to  provide  a  cargo,  and 
the  defendant  having,  before  such  expiration,  declared 
that  he  had  no  cargo,  that  was  substantially  a  breach 
of  defendant's  contract.  He  argued  that,  whenever 
a  party,  within  the  time  which  he  has  for  doing  an  act, 
refuses  to  do  it,  a  right  of  action  immediately  accrues 
to  the  other  party,  although  the  breach  may  indeed  be 
afterwards  healed  by  a  performance  within  the  time: 
but  that,  if  before  the  expiration  of  the  time  any  thing 
happens  which  makes  the  performance  illegal,  then  the 
contract  may  be  considered  to  have  been  substantively 
broken  within  the  time.  I  am  of  opinion  that  this  is 
not  a  correct  view  of  the  law.  The  running  days  are 
allowed  for  the  benefit  of  the  shipper;  he  has  the 
whole  time  for  the  performance  of  his  contract.  If, 
before  that  expires,  the  performance  becomes  illegal, 
he  is  discharged  from  performance ;  and  the  other  party 
can  maintain  no  action.  In  this  case,  therefore,  the 
judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed. 


AVEBY 

V. 

BOWDKN. 


The  case  of  Avery  v.  Bowden  having  been  much  as- 
sociated with  that  of  Seid  v.  Hoskins,  and  there  being 
some  resemblance  between  the  facts  of  the  two,  we 
deferred  our  judgment  in  the  case  which  was  first  argued 
till  we  should  have  heard  the  argument  in  the  other. 
I  think  the  judgment  of  the  Court  of  Queen's  Bench 
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in  Avery  v.  Bawden  is  perfectly  right.  I  think  there  1856. 
is  no  evidence  of  a  dispensation  before  the  notice  or  Aveby 
declaration  of  war.  I  suggested,  during  the  argument,  bowden. 
a  distinction  between  the  case  of  a  point  reserved  for 
the  Court  and  that  of  a  bill  of  exceptions.  When  the 
question,  whether  there  is  evidence  to  go  to  the  jury,  is 
reserved  by  consent  (and  it  cannot  be  reserved  without 
consent),  "no evidence  "  means  "no  reasonable  evidence.** 
Where  the  evidence  is  such  that  the  Court,  had  there 
been  no  other  evidence  and  the  jury  had  acted  upon 
it,  must  have  set  the  verdict  aside,  that,  on  such  a 
reservation,  is  no  evidence.  The  members  of  the  pro- 
fession^  if  they  object  to  this,  may  always  refuse  their 
consent  to  the  case  being  reserved :  if  they  give  their 
consent,  they  consent  to  the  verdict  being  altered  if  no 
reasonable  evidence  has  been  laid  before  the  jury.  It 
would  be  absurd  to  send  a  case  down  to  a  new  trial 
where,  if  the  jury  should  find  in  accordance  with  the 
evidence  which  is  relied  upon,  it  would  be  the  duty  of 
the  Court  to  set  such  verdict  aside  as  being  contrary 
to  the  weight  of  evidence.  Nor  am  I  sure,  even  in 
the  case  of  a  bill  of  exceptions,  though  there  the  lan- 
guage seems  to  go  further  and  to  raise  the  question 
whether  there  was  evidence  tending  to  support  the  issue, 
that,  if  a  witness  declared  an  event  to  have  happened 
on  Tuesday  or  Wednesday,  that  would  be  any  evidence 
that  it  happened  on  Tuesday.  Where  the  maxim  of 
omnia  ritd  acta  presumuntur  applies,  there  indeed,  if  the 
event  ought  properly  to  have  taken  place  on  Tuesday, 
evidence  that  it  did  take  place  on  Tuesday  or  Wednesday 
is  strong  evidence  that  it  took  place  on  the  Tuesday. 
But,  even  in  the  case  of  a  bill  of  exceptions,  the  evi- 
dence ought  to   be  such  as  to  support  the  issue,  and 
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1856.       not  merely  such  as  to  suggest  a  conjecture.      Here  I 
Aybby      think  there  was  no  evidence  of  a  dispensation  before 
BoTOBN.     ^®  ^*^^- 

Cbesswell  J.     Certainly  there  has  been  a   little 
fluctuation  in  the  view  taken  by  the  Courts  of  Wett- 
mbuter  of  the  point  to  which  the  Lord  Chief  Baron 
has  adverted.     Lord  Tenierden  said  that,  if  the  evidence 
was  such  that  the  jury  could  conjecture  only  but  not 
judge,  it  ought  not  to  go  to  the  jury :  that  the  onus  was 
on  the  party  ofiering  the  evidence ;  and  that  he,  if  he 
offered  only  evidence  consistent  with  either  supposition 
of  fact,  was  not  entitled  to  have  it  put  to  the  jury. 
Afterwards  the  practice  got  in  of  adhering  more  closely 
to  the  language  in  which  motions  for  new  trials  are  made, 
where  the  question  is  stated  to  be  whether  there  was 
''any  evidence;"  and  it  was  said  that  this  must  be 
answered  in  the  affirmative  if  there  had  been  a  scintilla 
of  evidence.     So,  on  a  bill  of  exceptions,  the  counsel 
contend  that  there  was  evidence  fit  for  the  consideration 
of  the  juiy  to  sustain  such  issue.     But,  if  the  evidence 
lead  only  to  conjecture,  it  is  not  fit  for  the  consideration 
of  the  jury.     Here  all  that  it  is  proposed  to  send  to  the 
jury  is  that,  before  and  after  the  1st  of  Aprils  the  master 
asked  the  defendant's  agent  whether  he  had  any  cargo» 
and  the  agent  said  he  had  not.     In  order  to  make  out 
the  plaintiff's  case,  you  must  engraft  upon  this  that  the 
agent  meant  the  master  to  understand  that  he,  the  agent, 
did  not  mean  to.provide  any  carga     Suppose  an  action 
for  a  breach  of  promise  of  marriage,  and  the  evidence 
to  shew  a  fluctuating  attachment,  but  no  promise:  no 
man  could  say  that  such  proof  of  itself  was  sufficient  to 
go  to  the  jury.     I  think  the  Court  below  were  quite 
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right.     I  observe  that  Lord  Campbell  relies  on  a  doable  1856. 

ground:  he  thinks  the  language  can  hardly  amount  to  a  very 

a  renunciation  of  the  contract  by  the  defendant's  agent;  bowden. 
but  he  also  adds  that,  if  it  were  much  stronger,  it  would 
not  constitute  a  cause  of  action  when  the  master  con- 
tinued to  insist  upon  having  a  cargo. 

Aldebson  B.  I  am  of  the  same  opinion.  I  do  not 
think  there  was  any  evidence  of  dispensation. 

Cbowdeb  J.  concurred. 

Pollock  C.  B.  As  to  the  other  point,  Mr.  Bomll 
did  not  contend  that  any  war  between  any  two  countries 
would  be  within  the  stipulation.  But  I  have  no  doubt 
that  no  war  would  be  so,  except  one  between  Russia  and 
England. 

Aldebson  B.  concurred. 

Cbesswell  J.  and  Crowdeb  J.  concurred. 

Judgment  affirmed. 
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N^^^\2ih.  Mardall    against    Thellusson     and    others, 
executors  of  William  Theobald,  deceased. 


An  executor  A  SSUMPSIT,     The  first  three  counts  stated  that  the 

sued,  as  sucfat  jL\. 

for  &  debt  testator  WilUam  Theobald^  in  his  lifetime,  was  in- 
to the  plaintiff  debted  to  the  plaintiff  for  work  and  labour,  money  paid, 
x^Txnh^  and  money  due  on  an  account  stated,  respectively; 
1^'f^ff*  Xbt°*  averring  promises  by  testator  in  his  lifetime.  The  fourth 
^*u2ftothe^  count  set  out  a  special  contract  between  plaintiff  and 
^*^'?®*x  *  testator,  and  a  breach  thereof  by  the  latter.     The  fifth 

sued  for)  for  •' 

money  had  count  was  for  money  due  from  defendants,  as  executors, 

and  received 

to  defendant's  on  an  account  Stated  between  plaintiff  and  defendants 

use,  as  execu-  .                       •      «       i   /.      i                       i_ 

tor,  and  money  as  czecutors,  averrmg  a  promise  by  defendants  as  sucb 

acTOuHt'rtatwl  executors.     Damages,  200i 


rxMuto?.'s?nce  ^'®*®  •  ^>  ^^  ^^^  2nd,  3rd,  and  4th  counts,  that  testator 
the  tertlaof  •  ^'^  ^"^^  promise  &c  ;  2,  to  fifth  count,  that  defendants 
the  debt  sued     did  not  promise  &c.     Issue  thereon. 

for  and  the  '^ 

debt  sought  Third  plea :  to  the  first,  second,  third  and  fifth  counts. 

to  be  set  off 

not  being         That  plaintiff  before  and  at  the  time  of  the  commence- 

stat  2  (?.  2.      ment  &c.  was,  and  still  is,  indebted  to  defendants,  as 

c  22   A   13 

By  the  Court  executors,  in  200/.  for  money  had  and  received  by 
CbMibor'rer  Plaintiff  to  the  use  of  defendants,  as  executors  as  afore- 
•ud*  menJof  ®*^^*  *°^  ^^^  money  due  firom  plaintiff  to  defendants  as 
the  Court  of     executors,  on  an  account  stated  between  them ;  *'  which 

Queen's 

Bench.  said  sum  of  money  so  due  to  the  defendants  equals  the 

damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
performance" &c.,  ''  and  out  of  which  said  sum  of  money 
so  due"  &c.  defendants  offer  to  set  off  and  allow  to  plain* 
tiff  *'  the  full  amount  of  the  last  mentioned  damages." 
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Replication  to  third  plea,  traTereing  the  set-off.    Issue        i856. 
thereon.  Mardall 

Plea  4,  to  4th  count,  traversing  an  allegation  therein,   thbllosson. 
Issue  thereon. 

The  case  was  tried  before  Lord  Campbell  C.  J.»  at  the 
Middlesex  Sittings  after  Hilary  Term  1852,  when  a  verdict 
was  found  for  the  defendants  on  all  the  issues  except 
that  on  the  4th  plea,  on  which  the  verdict  was  for  the 
plaintiff.  The  Court  of  Queen's  Bench  afterwards 
made  absolute  a  rule  for  entering  the  verdict  for  the 
defendants  on  the  last  mentioned  issue.  Afterwards,  a 
rule  Nisi  was  obtained  for  entering  judgment  for  the 
plaintiff,  non  obstante  veredicto,  on  the  issue  on  the 
replication  to  the  third  plea ;  which  rule  was  afterwards 
discharged  (a). 

Afterwards,  by  order  of  Lord  Campbell  C.  J.,  the 
postea  was  amended  by  entering  the  verdict  on  the  first 
and  second  issues  (those  on  the  first  and  second  pleas) 
for  the  plaintiff. 

Judgment  having  been  entered  in  the  Court  of 
Queen's  Bench  for  the  defendants,  the  plaintiff  brought 
error  in  the  Court  of  Exchequer  Chamber. 

Gates,  for  the  party  suggesting  error  (plaintiff  below), 
was  not  called  on. 

(7.  fF.  Wood,  for  the  defendants  below.  The  Court 
of  Queen's  Bench  has  discharged  a  rule  for  entering 
judgment  non  obstante  veredicto  on  the  issue  on  the  third 
plea  (a):  and  the  question  raised  in  the  present  state 

(a)  See  MdrdaU  v.  T^eButMon,  \B  Q.  B.  857,  where  the  report  sUtes 

the  proceedings  as  they  were  fin&Uj  entered  npon  the  amendment  after 
mentioned  in  the  text. 

VOL.    VI.  3   R  E.    &   B, 
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1856.  of  the  record  is  whether  the  plea  furnishes  a  good  answer 
Mabdall"  ^^  ^^®  ^™t»  second,  third  and  fifth  counts.  For  the 
Thbll'usbon.  P^i'^^^ff  i^  ^  contended  that  the  decision  in  the  Queen's 
Bench  must  be  considered  as  overruled  by  Bees  v. 
fVatts  (a).  But  that  case  is  distinguishable.  [Crawder  J. 
The  Court  of  Exchequer  Chamber,  including  Coleridge 
J.  and  Erie  J.,  who  were  parties  to  the  judgment  in 
Mardall  v.  Thellussan  (&),  distinctly  express  their  dissent 
from  that  decision.  CreaeweU  J.  I  can  assure  you  that, 
after  much  consideration,  we  felt  ourselves  compelled  to 
overrule  Mardall  v.  Thellusson  (&).]  That  would  be  extra- 
judicial, if  Bees  v.  Tfdtts  (a)  can  be  supported  on  grounds 
not  applicable  to  Mardall  v.  Thellussan  {b).  Now  in  Bees 
V.  Watts  (a)  the  admmistrator  was  plaintiff,  not,  as  the 
executors  here,  defendant ;  and  the  importance  of  this 
distinction  is  pointed  out  in  Mardall  v.  Thellussan  {b) 
by  Crompton  J.,  who  says  in  the  course  of  the  argument: 
"  There  is  this  distinction,  as  regards  a  set-off,  between 
an  action  by,  and  an  action  against,  an  executor:  that  in 
the  first  case  the  assets  might  be  affected,  if  the  defendant 
set  off  a  debt  due  from  the  testator  to  him:  in  the  second 
case  the  assets  would  not  be  affected.**  The  executors 
may  be  considered  as  representing  only  the  assets:  the 
plaintiff  who  sues  the  executors  insists  that  the  assets 
owe  him  so  much ;  the  executors  answer  that  the  plain- 
tiff owes  the  assets  so  much :  these  are  mutual  debts, 
which  may  be  set  off  one  against  the  other  without 
interfering  with  the  due  application  of  the  assets  to  debts 
in  their  proper  order.  Whereas,  when  the  executors  sue 
a  defendant  for  a  debt  due  to  the  assets,  the  set-off,  if 
allowed,  would  give  the  defendant  the  means  of  satisfying 

(a)  11  Exth,  410,  in  Exch.  Cb.,  affinning  tbe  judgment  of  Bxch.  in 
WaU9  ▼.  Rtu,  9  Exth.  696. 
(6)  IB  Q.  ^.  857. 
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his  debt  out  of  the  assets  although  there  were  debts  of  a       1856. 

a  higher  order,  due  from  the  assets,  unsatisfied.     The      Maboall 

mutuality  of  the  debt  means  a  mutuality  as  between  thbllItsbon. 

the  funds  called  upon :  that  exists  in  one  case,  but  not  in 

the  other.     This  distinction  was  indeed  not  pressed  in 

the  argument  in  Bees  v.  Wdtis  {a\  because  there  it  was 

for  the  interest  of  the  defendant  below  that  the  case 

should  be  considered  as  not  distinguishable  from  Mardall 

Y.Thettussan(b).  If  stat  2  G.  2.  c.  22.  s.  13.  had  merely 

the  words  "  where  there  are  mutual  debts  between  the 

plaintiff  and  defendant,"  such  debts  as  are  here  shewn 

are  mutual:  but  the  additional  words,  ''or  if  either  party 

sue  or  be  sued  as  executor  or  administrator,  where  there 

are  mutual  debts  between  the  testator  or  intestate  and 

either  party,''  are  surely  wide  enough  to  comprehend  the 

case.     At  any  rate  they  do  not  restrict  the  effect  of  the 

earlier  words.    [Aldersan  B.    Can  a  debt  be  mutual  on 

one  side  and  not  on  the  other?]  When  the  executors  are 

defendants  it  is  mutual  on  both  sides ;  when  they  are 

plaintiffs  it  is  not  mutual  on  either  side.     The  argument 

on  the  other  side  is  much  like  that  which  failed  in 

Slipper  y.  SHdstane  (c),  where  the  attempt  was  to  shew 

that  a  debt  due  to  a  defendant  as  surviving  partner 

could  not  be  set  off  against  a  demand  on  him  in  his  own 

right.     In  Shipman  v.  Thompson  {d)  and  Tegetmeyer  v. 

Lumley  (e)  the  executors  were  plaintiffs.     \PoUock  C.  B. 

In    Watts  V.  Bees  {g)    the  Judges  of  the    Court    of 

Exchequer  Chamber  all  expressed  their  surprise  at  the 

decision  in  MardaU  v.  Thellusson  (b) ;  then  the  Court  of 

Exchequer  Chamber,  including  two  Judges  who  had  been 

(a)  11  Exeh.  410.  (6)  18  Q.  ^.  857. 

(e)  6  T.  R,  493.  {d)  WiSM,  103. 

(«)  Note  (a)  to  ITirfeA injon  ▼.  SturgtM,  Wilht,  264. 
<^)  9  Exeh,  G96. 

3  R  2 


Thellubson, 
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1856.        parties  to  the  judgment  in  Mardatt  v.  TheHussan  (a\ 
Mabdall     expresselj  overruled  it  in  Bees  v.  Watts  (by]    Then, 
further,  the  decision  in  MardaU  v.  TkeUusson  (a)  is  over- 
ruled by  Bees  v.  fFatts  (6),  at  any  rate,  only  on  the  point 
decided  in  Mardatt  v.  TheHussan  {a\  namely,  as  to  the 
allowance  of  a  set-off  for  money  had  and  received  to  the 
use  of  the  executors.     But  the  plea  also  sets  up  a  set-off 
for  money  due  from  plaintiff  to  defendants,  as  executors, 
on  an  account  stated  between  them.     As  to  this,  it  was 
not  necessary  for  the  Court  of  Queen's  Bench,  according 
to  the  view  which  they  took,  to  pronounce  any  decision  ; 
and  they  do  not  pronounce  any.    The  question  therefore 
is  at  least  open.     And  in  Rees  v.  Watts  (c)  the  Court 
of  Exchequer  Chamber  point  out  that  Holrayd  J.,  in 
Ashby  V.  Ashby  (d),  states  that  on  a  count  on  an  account 
stated  with  executors    the   only   admissible   evidence 
against  them  would  be  of  accounts  of  debts  from  the 
testator;  and  they  add  that  Blakesky  v.  Smalboood{e) 
^*  is  only  an  authority  to  this  extent — that  an  account 
stated  by  an  executor  as  such,  must  be  taken  to  shew 
a  debt  due  from  his  testator  to  the  other  party,  and 
against  this  it  is  clear  that  a  debt  due  from  that  other 
party  to  the  testator  may  be  set  off."     The  set-off  may 
therefore  be  here  supported  as  to  the  account  stated. 
[Cresswett  J.      Could  the  Judge  at  Nisi  Priiis  reject 
evidence  on  the  bad  part  of  the  plea  ?     Would  not  that 
be  to  reverse  the  rule  that,  the  worse  the  plea,  the  more 
strictly  must  it  be  proved?     Might  you  not  as  well  say 
that  where  damages  are  given  generally  on  two  counts, 
one  good  and  the  other  bad,  they  are  to  be  intended  as 
given  in  respect  of  the  good  count  only  ?     But  I  am  not 

(a)  18  Q.  £.857.  (b)  11  Exeh,  410. 

(e)  1 1  Exeh.  416.  (d)  7  B.^C.  444.  451. 

(e)  8  Q.  B.  638. 
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sure  that  you  are  right  in  supposing  that  the  Court  of  1856. 
Exchequer  Chamber  sanctioned  the  dictum  of  Hohroyd  mardall 
J.  in  Ashby  v.  A$hby  (a).]  It  is  not  necessary  for  the  thellubson. 
defendants  here  to  contend  for  the  accuracy  of  that 
dictum  to  its  full  extent;  but  the  language  of  the  Court 
of  Exchequer  Chamber  shews  that  Blakesky  v.  Small" 
wood  (i)  is  not  overruled.  [Polhch  C,  B.  Can  we  split 
the  plea  of  set-off?]  It  may  be  supported^  after  verdict, 
if  any  part  of  it  shew  a  good  answer.  [Bramwell  B.  You 
say  that  the  money  due  on  the  two  grounds  of  set-off 
*' equals  the  damages  sustained  by  the  plaintiff."  If  one 
of  the  grounds  fails,  the  money  due  in  respect  of  the 
other  ground  will  fall  short  of  these  damages.]  The 
Court  will  not  assume,  after  verdict,  that  anything  was 
found  to  be  due  in  respect  of  the  ground  which  failed. 
It  appears  that  the  plaintiff  below  has  not  pursued  the 
regular  course  in  bringing  error :  this  Court,  if  they  over- 
rule the  decision  below,  are,  by  sect  157  of  The  Common 
Law  Procedure  Act,  1852  (15  &  16  Vict.  e.  76.),  to  give 
such  judgment  as  the  Court  below  ought  to  have  given. 
There  should  be  a  venire  de  novo,  as  allowed  by  R.  HiL 
16  Vict  s.  24  (c>  [Bramwell  B.  I  know  what  the  object 
of  those  regulations  was.  The  Courts  of  Error  could 
formerly  only  reverse  the  judgment  below:  they  are 
afterwards  enabled  to  give  the  right  judgment] 

Per  Curiam  ((2). 

Verdict  to  be  entered  for  plaintiff  on  the 
issue  on  the  third  plea ;  and  writ  of 
inquiry  awarded. 

(a)  7  B.^a  451.  (6)  8  Q.  B.  638. 

(c)  }  E.^  B,  Uzxii. 

(d)  Pdlock  C.  B.,  Alderton,  CreuweU  and  Crowder  J6.»  and  Bramtceli 
and  ffaUoH  Bi. 
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Afo»d!ay, 
November  17th. 


A  practifliBff 
attornejy  same 
in  person,  still 
has  an  absolute 
privilege  to 
laj  and  retain 
the  venue  in 
Middfetex. 
The  Court 
refused  to 
change  the 
venue,  though 
the  cause  of 
action  arose 
elsewhere,  and 
though  the 
balance  of 
convenience 
was  against 
the  tnal  in 
Jdiddletex, 


Robert  Grace  against  Charles  Wilmer. 

/^  MIL  WARD,  in  this  Term,  on  behalf  of  the  defend- 
ant, obtained  a  rule  to  shew  cause  why  the  venue 
should  not  be  changed  from  Middlesex  to  the  southern 
division  of  Lancashire.  A  summons  to  the  same  effect 
had  been  taken  out  before  Crampton  J.,  who  indorsed  it 
*'  No  order,  without  prejudice  to  an  application  to  the 
Court"  By  the  affidavits,  used  at  Chambers  and  in 
this  Court,  it  appeared  that  the  plaintiff  was  a  practising 
attorney,  carrying  on  business  in  Liverpool  and  Birk- 
en/iead,  and  that  he  sued  the  defendant  for  libels 
published  in  a  Liverpool  newspaper,  concerning  the 
plaintiff's  professional  conduct  in  Liverpool  and  Birhenr 
head.  The  defendant  proposed  to  justify  the  proposed 
libel :  and  it  was  deposed  that  all  the  witnesses  on  both 
sides  resided  in  Liverpool  and  its  vicinity,  and  that  a 
trial  would  be  both  more  convenient  and  less  expensive 
at  Liverpool  than  at  Westminster.  But  the  plaintiff  was 
a  practising  and  certificated  attorney ;  he  sued  in  person ; 
and  he  had  laid  the  venue  in  Middlesex. 


Prentice  now  shewed  cause.  Before  the  Uniformity 
of  Process  Act  (2  &  3  W.  4.  c.  39.)  an  attorney  might 
lay  the  venue  in  Middlesex,  and  it  could  not  be  changed 
on  the  common  affidavit ;  Pye  v.  Leigh  (a) :  nor  upon  an 
affidavit  shewing  that  the  trial  might  be  more  conve- 
niently conducted  in  the  country;  Pitcher  v.  The  Sheriff 
of  Monmouth  (b).     Besides,  in  this  case,  the  plaintiff  will 

(a)  2  W,  BL  1065.  {b)  2  Marth,  152. 
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be  delayed  in   the   trial    by  the   proposed  change  of       1856. 
^enue-  Geacb 


C,  MSwardf  in  support  of  his  rule.  The  privilege  of 
an  attorney  is  only  when  he  sues  as  an  officer  of  the 
Court ;  Mtmnsey  v.  fFaUon  (a).  [  Wigktman  J.  Before 
the  Uniformity  of  Process  Act  (2  &  3  fP.  4.  c.  39.)  an 
attorney  of  this  Court  might  sue  as  such  by  attachment 
of  privilege ;  and  if  he  did  not  he  waived  his  privilege: 
but,  since  that  Act,  he  cannot  sue  by  attachment  of 
privilege ;  and  therefore  it  is  enough  if  he  sues  in  person ; 
CuttB  v.  Surridge  (A),  Wright  v.  Skinner  (c>  Erie  J. 
The  defendant  has  at  common  law  a  right  to  have  the 
venue  laid  where  the  cause  of  action  arose;  and,  if 
nothing  is  shewn  to  the  contrary,  the  venue  is  changed 
on  what  is  called  the  common  affidavit;  but,  if  the 
plaintiff  shews  that  the  balance  of  convenience  is  in 
favour  of  the  trial  at  the  venue  which  he  has  laid,  he 
keeps  the  venue  there,  so  that  the  balance  <^  conve- 
nience supersedes  the  defendant's  common  law  right. 
If  it  can  be  shewn  that  it  will  also  supersede  the  plain- 
tiff-attorney's common  law  privilege  to  lay  and  retain 
the  venue  in  Middlesex  this  rule  should  be  absolute. 
Coleridge  J.  The  privilege  prevailed  in  Pitcher  v.  The 
Sheriff  of  Monmouth  {d)y  where  the  &ct8  were  much  like 
these.] 

Lord  Campbell  C.  J.  I  regret  very  much  that  we 
cannot  make  this  rule  absolute.  I  have  no  doubt  that 
the  change  of  the  venue  to  Lancashire  would  promote 
justice,  and  lead  to  a  more  convenient  trial :  and,  if  I 

(a)  1  B.^C.  683.  (6)  4  Dow.  §•  L,  873. 

(«)  1  AT.  ^  If.  144.  id)  2  Marth.  162. 


▼. 
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1856.  did  not  think  that  an  absolute  privilege  was  still  given  by 
qracb  law  to  a  plaintiff-attorney,  suing  as  this  plaintiff  does  in 
WitMEB.  person,  to  lay  the  venue  in  MiddkseXf  I  should  say  that 
the  rule  should  be  absolute.  But  it  appears  settled  by 
authority  that  this  privilege  did  belong  to  an  attorney 
before  the  Uniformity  of  Process  Act  unless  he  waived 
it,  as  he  did  unless  he  sued  by  attachment  of  privilege. 
There  was  no  intention  on  the  part  of  the  Legislature, 
when  the  bill  of  privil^e  was  abolished,  to  make  any 
change  in  the  rights  of  parties:  and  here  the  plaintiff 
has  done  nothing  whatever  to  waive  his  privilege.  Then 
there  cannot,  it  seems  to  me,  be  any  privilege  to  lay  the 
venue  in  Middlesex  unless  it  be  an  absolute  one.  There 
would  be  no  privilege  at  all  if  we  were,  before  allowing 
it,  to  consider  whether  its  exercise  was  more  or  leas 
convenient.  We  must  abide  by  the  law  as  it  is.  I 
think  that  it  will  lie  within  the  legislative  power  of  the 
Judges  to  make  a  rule  abolishing  such  privilege  in 
future;  and  I  shall  submit  to  my  brethren  the  propriety 
of  so  doing;  but  at  present  I  act  judicially ;  and,  though 
I  am  convinced  that  the  trial  would  be  more  conve- 
niently conducted  in  Liverpool,  at  the  place  where  the 
facts  happened,  I  must  decide  that  the  plaintiff  has  de 
jure  the  right  to  lay  and  retain  the  venue  in  Middlesex. 

CoLEBiDOE  J.  Privileges  originally  given  on  grounds 
which  have  ceased  to  exist  ought  to  be  abolished ;  but 
whilst  they  continne  to  exist  they  are  the  legal  right  of 
those  entitled  to  them,  and  they  are  not  to  be  taken 
away  by  a  side  wind.  Now  this  privilege  of  an  attorney 
existed  before  the  Uniformity  of  Process  Act:  and  unless 
the  attorney-plaintiff  waived  his  right  he  had  it ;  but  if 
be  did  not  sue  in  a  particular  form  he  waived  it.     Was 


WiLMEB. 


XX.   VICTORIA.  985 

then  the  right  taken  away  when  he  was  compelled  1355, 
always  to  sue  in  a  different  form?  The  decisions  are  Q^i^ 
that  he  no  longer  waives  his  right  by  not  suing  in  that  ^„^j, 
form  when  he  has  not  the  power  to  do  so.  Then,  this 
being  the  attorney's  right,  I  cannot  find  that  it  has  ever 
been  qualified  according  to  convenience. 

WiQHTMAN  J.  The  plaintiff,  being  an  attorney  suing 
in  person,  claims  a  privilege  to  lay  and  retain  the  venue 
in  Middksex.  The  first  question  is.  Whether  that 
privilege  continues  since  the  Uniformity  of  Process  Act. 
Now  the  decision  of  my  brother  Patteson,  in  Cuits  v. 
Surridge  (a),  is  that  it  does ;  and  in  Wright  v.  Skinner  {b) 
the  Court  of  Exchequer  decided  that  since  the  Uni- 
formity of  Process  Act  an  attorney  suing  in  person 
waived  no  privilege,  though  he  did  not  designate 
himself  as  an  attorney  on  the  record.  So  this  plaintiff 
has  his  privilege  if  he  thinks  fit  to  exercise  it  Then 
b  there  any  thing  in  this  case  to  interfere  with  that 
privilege?  It  is  true  that  the  balance  of  convenience  is 
in  favour  of  the  chai^ ;  but  that  consideration  does 
not  apply  where  the  right  to  lay  the  venue  is  personal. 

Eblb  J.  Two  Courts  having  decided  that  the  privi- 
lege still  exists,  we  are  bound  judicially  to  give  effect 
to  it  I  cannot  help  feeling  that  the  privilege  is  founded 
on  a  fiction  that  these  officers  of  the  Court  are  always 
here  personally.  In  general,  considerations  of  justice 
and  convenience  decide  where  the  venue  should  be ;  but 
that  rule  does  not  apply  where  the  plaintiff  is  an  attorney 
or  other  officer  of  the  Court. 

Rule  discharged. 

(11)  4  Dow,  ^  L,  373.  (6)   \  M.^W.  144. 


986  MICHAELMAS  TERM. 

1856. 


William  Gudqen  against  Jambs  Bbsset. 

,  (7.  having      ,   ACTION  for  use  and  occupation.      Plea:    Never 
^it^t^P  indebted.     Issue  thereon. 

premises  to  Jr, 

I^Ip:''^        On   the  trial,  before   Wightman  J.,  at  the   London 

w\^^^^     Sittings  after  Trinity  Term,  1856,  it  appeared  that  the 

ft  lease  by        plaintiff  was  entitled  for  a  term  of  years  to  the  posses- 
deed  was  pre-      .  ^    - 
pared,  and       sion  of  the  premises,  and  that  in  1854  he  had  agreed 

engrossed  on         ,  -  •»*      „  i         «  .  «  •       ^ 

paachment.  With  one  PotuUo  to  let  the  premises  to  him  for  a  tenn 
ody  50L  n"  of  forty  years,  PatuUo  paying  100/.  for  the  fixtures  and 
betwwB^.  goodwill.  Patullo  was  not  prepared  to  pay  the  whole 
shouW  be'e/*  ®"™  *  ^^  P*^^  down  50/. ;  and  it  was  arranged  that  till 
into  possession  he  paid  the  balance  he  should  occupy  the  premises  as 

as  tenant  from  "^  rj  r 

year  to  year      tenant  from  year  to  year,  at  the  rent  and  on  the  terms 

on  the  terms 

of  the  intended  in  the  intended  lease;  and  accordingly  he  entered  and 
paid  the  occupied.     Subsequently,  in   September   1855,  PatuUo 

ioo/?^At  the  became  bankrupt;  the  defendant,  Benet^  was  appointed 
?^U^al^  ^^»  assignee.  The  plaintiff's  case  was,  that  Besiet  had 
Sbe dted^whfch  ®'®^^^  ^o  take  to  the  premises  as  assignee  of  PatuUos 
however  he       interest;  and  he  sued  for  three  quarters  rent  accruing 

retamed  m  his  ^  ° 

own  posses-      after  such  alleged  election.     The  defendant's  case  was 

sion.   No  third 

person  was       that  he  uever  had  so  elected,  and  that  all  the  acts  relied 

present    No 

words  auali- 

fying  the  delivery,  or  expressly  stating  that  it  was  as  an  escrow  till  the  payment  of  the 

balance,  appearea  to  have  been  used.     G.  brought  use  and  occupation  against  the  assignee 

of  P.'s  interest :  and,  on  those  facts  appearing  at  the  trial,  an  objection  was  taken  that  the 

action  ought  to  have  been  on  the  covenants  in  the  deed. 

Held :  that  the  circumstances  warranted  an  inference  in  fact  that  it  was  agreed  by  both 
Cr.  and  P.,  at  the  time  of  the  execution  of  the  instrument,  that  it  should  not  operate  as  a 
lease  until  the  payment ;  and  that,  if  there  was  such  an  agreement  by  both,  though  no 
express  words  of  delivery  as  an  escrow  were  used,  it  would  not  operate  as  a  deed  till  then ; 
and,  consequently,  P.  was  tenant  from  year  to  year  under  the  terms  in  the  instrument,  and 
not  tenant  under  a  deed ;  and  that  the  action  for  use  and  occupation  would  lie  against  him 
or  the  assignee  of  his  interest. 
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upon  88  evidence  of  such  an  election  were  merely  pre-  1856. 
liminary  experiments  as  to  the  value  of  the  premises,  to  Gudgin 
enable  him  to  decide  how  he  would  elect;  but  upon  Bbmkt. 
this,  which  was  the  substantial  controversy,  the  evidence 
was  entirely  in  fiivour  of  the  plaintiff.  In  the  course  of 
the  cause,  however,  the  plaintiff,  who  was  a  witness  on 
his  own  behalf,  unexpectedly  produced  from  his  pocket 
a  parchment,  which  purported  to  be  a  lease  from  him 
to  JPatuHOf  signed,  sealed  and  delivered  by  the  plaintiff. 
His  statement  as  to  this  was,  that,  when  the  agreement 
to  let  PaiuOo  into  possession  was  come  to,  the  lease 
had  been  drawn  up,  and  that  it  was  signed,  sealed  and 
delivered,  but  that  he  was  to  keep  it  till  the  balance  of 
the  lOOL  was  paid.  No  third  person  was  present;  and 
the  plaintiff,  who  seemed  to  be  under  the  impression  that 
the  absence  of  an  attesting  witness  rendered  a  deed  in- 
operative, stated  that  he  delivered  the  deed,  but  that  it 
was  not  attested.  The  objection  was  taken  that,  Patutto 
having  an  interest  under  a  lease  under  seal,  no  action 
against  his  assignee  for  use  and  occupation  would  lie,  the 
remedy  beii^  in  covenant 

The  learned  Judge  directed  a  verdict  for  the  de- 
fendant, with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff,  if  the  Court  should  be  of  opinion  that  the 
evidence  would  warrant  the  jury  in  finding  such  a 
verdict 

MeUoTy  in  this  term,  obtained  a  rule  Nisi  accordingly. 

Petersdorff  now  shewed  cause.  Assuming  that  the 
Court  draws  the  inference  of  fact  that  the  defendant  has 
become  possessed  of  PatuHo^B  interest,  and  therefore  is 
liable  to  pay  the  rent,  the  action  is  misconceived.  The 
action  for  use  and  occupation  is  given  by  stat.  II  G,  2. 
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1856.  c.  19.  s.  14.  in  cases  where  the  demise  is  not  bj  deed, 
GiTOGSN      and  in  those  only.     Where  the  demise  is  bj  deed«  the 

BBS8JBT.  action  must  be  debt  for  rent  or  covenant,  whether  it  be 
against  the  original  lessee  or  the  assignee  of  his  interest. 
Now  here  the  lease  to  Patullo  was  executed  and  de- 
livered ;  and  Patullo  entered  under  its  terms.  It  is  true 
that  the  lease  was  retained  by  the  plaintifT  as  a  security 
for  the  payment  of  501  The  legal  effect  of  that  pro- 
bably was  to  make  him  equitable  mortgagee  of  Patulb^s 
term ;  but  it  could  not  prevent  the  deed  from  operating. 
There  is  no  evidence  of  a  delivery  as  an  escrow ;  indeed, 
no  third  person  being  present,  there  could  not  well  be 
such  a  delivery. 

MeUor  and  Beasley,  in  support  of  the  rule.  The  fair 
inference  from  the  facts  is,  that,  though  the  deed  was 
sealed  and  delivered,  it  was  agreed  by  both  plaintiff  and 
Patullo  that  it  should  not  operate  till  the  payment  of  the 
balance  of  lOOL  [Lord  Campbell  C.  J.  It  was  clearly 
agreed  that  the  parchment  should  be  retained  by  the 
plaintiff  who  was  to  have  a  hold  on  that  till  the  money 
was  paid ;  but  would  that  prevent  the  operation  of  the 
deed  vesting  the  term  in  Patullo  f]  It  would  if  it  was 
so  agreed  at  the  time  by  both  parties:  J^m  v.  Camp* 
bell  (a).  That  was  an  instrument  not  under  seal ;  but  the 
law  is  the  same  when  there  is  a  delivery  of  a  deed  on 
an  agreement  that  it  shall  not  operate ;  Murray  v.  Earl 
of  Stair  (b).  [Erie  J.  That  was  a  delivery  to  a  third 
person.  Here  the  deed  seems  to  have  been  delivered 
to  the  intended  lessee  Patullo.]  The  evidence  is  that 
of  the  plaintiff,  who  certainly  stated  expressly  that  he 

(a)  Ante,  p.  370.  ^6)  2  B.  ^  C.  82. 
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executed  and  delivered  the  deed.  It  did  not  appear  1856. 
what  he  meant  by  that,  though  probably  he  used  the  Qudgei^ 
ordinary  form  of  words,  that  he  delivered  it  as  his  act  bbssit. 
and  deed.  But  it  is  clear  that  he  never  parted  with 
the  possession  of  the  parchment,  and  that  PatuUo  never 
expected  to  get  it;  and  that  is  much  stronger  evidence 
of  the  intention  of  two  ignorant  men  than  their  words. 
In  Botoker  v.  Burdehin  (a)  Parhe  B.  says:  "In  this 
case  the  execution  of  the  deed  was  proved  in  the 
ordinary  form,  and  I  take  it  now  to  be  settled,  though 
the  law  was  otherwise  in  ancient  times,  as  appears  by 
ShepparJts  Touchstone  (b\  that  in  order  to  constitute  the 
delivery  of  a  writing  as  an  escrow,  it  is  not  necessary  it 
should  be  done  by  express  words,  but  you  are  to  look  at 
all  the  facts  attendii^  the  execution, — to  all  that  took 
place  at  the  time,  and  to  the  result  of  the  transaction ; 
and  therefore,  though  it  is  in  form  an  absolute  delivery,  if 
it  can  reasonably  be  inferred  that  it  was  delivered  not 
to  take  effect  as  a  deed  till  a  certain  condition  was 
performed,  it  will  nevertheless  operate  as  an  escrow." 

Lord  Campbell  C.  J.  That  last  authority  removes 
a  doubt  on  which  we  should  otherwise  have  taken  time  to 
consider.  I  think  that,  looking  at  all  the  facts  here,  it 
must  have  been  the  intention  of  both  parties  that  the 
instrument  should  not  operate  as  a  lease  till  the  money 
was  paid,  and  that  neither  party  intended  that  the  inte- 
rest in  the  term  should  vest  till  then.  The  formality  of 
delivering  the  instrument  to  a  third  person  as  an  escrow 
was  not  essential  when  it  was  intended  to  operate  as 
such.     Therefore  Patulh  himself  could  never  have  been 

(o)  n  M,^W,  128.  147.  (b)  P.  68,  59. 


▼. 

Besbet. 
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1856.  ^^  ^^  covenant  on  that  deed;  he  was  only  tenant  from 
Gddgen  J^^  ^^  y®*^»  under  the  terms  on  which  if  the  deed  had 
operated  he  would  have  been  tenant  for  years.  Then 
there  is  ample  evidence  that  the  defendant  took  PatuUos 
interest  whatever  it  was ;  and,  as  PatuUo  himself  might 
have  been  sued  in  use  and  occupation,  the  technical 
objection,  which  at  one  time  seemed  most  formidable, 
is  obviated. 

CoLEBiDOE  J.  I  agree.  MPahdh  was  not  in  as  lessee 
under  the  demise  by  deed,  this  action  may  be  maintained 
against  the  defendant  as  his  assignee.  Now  PatuUo  was,  it 
appears,  admitted  to  hold  the  premises  as  tenant  from 
year  to  year,  on  the  terms  contained  in  the  deed ;  but  he 
never  was  in  under  the  deed  so  as  to  be  liable  to  be  sued 
on  the  covenants  in  it  The  detention  of  the  parchment 
by  the  plaintiff  in  itself  is  a  fact  very  significant  of  what 
their  intention  was:  but,  when  that  is  coupled  with  the 
express  agreement  that  PatuUo  should  not  be  tenant  for 
the  term  of  years  till  he  paid  the  money,  it  is  clear  what 
was  meant. 

WiQHTMAN  J.  The  evidence  was  that  the  defendant 
took  possession  of  these  premises  as  assignee  of  the 
bankrupt  PatuUo;  and  there  was  ample  evidence  to 
warrant  the  conclusion  that  he  elected  to  take  the  inte- 
rest of  PatuUo  in  the  tenancy.  The  difficulty  was  that 
there  was  what  was,  in  form  at  least,  a  deed  under  the 
plaintiff's  seal,  demising  the  premises  to  PatuUo  for  a 
term  of  years;  and,  if  PcOuUo  held  under  a  demise  by 
deed,  the  action  ought  to  have  been  in  covenant..  Then 
the  question  comes  to  be  whether  the  evidence  was  such 
as  would  justify  a  jury  in  inferring  that  PatuUo  did  not 
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hold  under  the  deed.  Now  the  evidence  is  that  the  1855. 
deed  was  executed  in  due  form :  and  therefore  the  ques-  qvdghs 
tion  is  whether  the  jury  would  be  warranted  in  inferring  ^^^^^ 
that  at  the  time  of  the  execution  it  was  intended  by 
both  parties  that  it  should  not  pass  any  present  interest; 
for  if  it  passed  any  interesse  termini  the  entry  by  PaiuUo 
would  preclude  all  objections  to  an  action  in  covenant. 
But  there  was  evidence  enough  that,  by  the  under- 
standing of  both  parties  at  the  time,  the  execution  was 
not  to  take  effect  till  the  remainder  of  the  \QOl  had 
been  paid,  and  that  the  instrument  was  left  in  the 
custody  of  the  plaintiff,  not  merely  as  detaining  the 
parchment,  but  as  evidencing  the  intention  of  the  parties 
that  the  term  was  not  to  begin  till  that  payment  was 
made.  There  were  circumstances  shewing  that  such 
was  the  intention :  and  the  passage  cited  from  the  judg- 
ment of  Parhe  B.  in  Bowker  v.  Burdehm  (a)  shews  that 
the  question  is,  not  what  the  words  were,  but  what  was 
the  intention  at  the  time. 

Erle  J.  I  also  think  that  the  action  lies.  The 
defendant  is  in  the  position  ot  PatuUoy  whose  interest 
has  vested  in  him.  Could  use  and  occupation  have 
been  maintained  against  PatuUof  There  was  an  agree- 
ment that  he  should  have  a  lease  by  deed  for  forty 
years,  provided  he  paid  down  10021 ;  and,  he  having  only 
paid  50/.,  he  was  let  into  possession  as  tenant  from 
year  to  year,  on  the  terms  of  the  lease,  till  he  should 
pay  the  residue  and  entitle  himself  to  the  term.  Then, 
says  the  defendant,  that  is  all  true,  but  a  deed  was 
engrossed  on  parchment  and  sealed,  the  plaintiff  signed 
it,  and  used  the  words  "I  deliver  this  as  my  act  and 

(a)  11  M.^  If.  147. 
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1856.  deed."  Now  I  am  of  opinion  that,  if  it  was  at  the  time 
GuDosN  agreed  between  the  parties  that,  though  these  words 
Bessbt.  ^^^®  used,  the  deed  should  not  operate,  it  would  not 
operate.  There  was  evidence  here,  from  which  I  draw 
the  conclusion  that  it  was  not  intended  to  operate ;  and 
therefore  I  conclude  that  the  deed  was  never  so  delivered 
as  to  operate,  and  therefore  that  use  and  occupation  well 
lies. 

Lord  Campbell  C.  J.  I  wish  to  say,  in  case  I  have 
not  expressed  it  before,  that  I  should  attach  no  weight 
whatever  to  what  the  grantor  might  think  or  intend 
when  he  delivered  the  instrument,  unless  I  thought  that 
it  was  intended  and  agreed  by  both  parties  that  the 
delivery  should  operate  only  as  the  delivery  of  an  escrow. 

Rule  absolute. 


irttiwRfcy,  The  Queen  against  Charles  Eybb. 

November  I9tb.  "^ 

On  an  appeal      TTiOWDE SWELL,  in  this  term,  obtained    a  rule 

against  a  poor     JLx        „.  ,  ,  , 

rate,  the  calhng  ou  the  prosecutors  to  shew  cause  why  an 

at  the  next  ordcr  of  Sessions,  made  on  the  appeal  of  Charles  Eyre 

quired°tho  agaiost  a  rate  for  the  relief  of  the  poor  of  the  parish  of 

pw"noti^  Dedham,  in  the  county  of  Essexy  should  not  be  quashed ; 

Ae'^^ro*^  *®  and  why  the  keepers  of  the  peace  and  justices  in  and 

parties,  under  for  the  countv  of  Es8€x  should  not  enter  continuances 

sUt.  41  C?.  3.  "^ 

c.  23. ;  the       upou  the  said    appeal,  and   hear  and  determine  the 

appellant 

having  failed      Same. 

to  do  so, 

the  Sessions  made  an  order  dismissing  the  appeal,  with  costs. 

Hold,  that  the  Sessions  had  no  discretion,  but  were  bound  to  enter  and  respite  the  appeal. 
The  order  dismissing  it  was  quashed,  as  made  without  jurisdiction ;  and  a  rule  to  enter 
continuances  and  hear  the  said  appeal  upon  the  merits  was  made  absolute. 
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The  order,  which  had  been  brought  up  on  certiorari,        1866. 
was  in  the  following  terms.  The  Qubbn 

Essex.  Be  it  remembered  that,  at  the  General  Quarter  ^^ 
Sessions  of  the  Peace  &c,  ''application  and  comphdnt 
being  made  to  this  court  by  the  Rev.  Charles  Eyre^  Clerk, 
in  person,  setting  forth  that  he  is  aggrieved  by  a  certain 
rate  or  assessment  made  for  the  relief  of  the  poor  of  the 
parish  of  Dedharoy  in  the  said  county,  on**  &c.,  ''and  there*- 
fore  appealing  against  the  same,  and  counsel  appearing 
for  and  on  behalf  of  the  Churchwardens  and  Overseers  of 
the  Poor  of  the  said  parish  of  Dedham  in  support  of  the 
said  rate;  and  it  appearing  that  proper  notices  have 
not  been  given  by  the  said  appellant:  This  court  doth 
dismiss  the  said  appeal ;  and  it  b  hereby  ordered  to  be 
dismissed  accordingly.  And  it  is  further  ordered  by 
this  court  that  the  said  Charles  Eyre  do  pay  to  the 
Churchwardens  and  Overseers  of  the  poor  of  the  said 
parish  of  Dedham  the  sum  of  697.  75.  Zd.  for  their  costs 
occasioned  by  the  said  appeal." 

From  the  affidavits,  on  both  sides,  it  appeared  that  a 
vestry  of  the  parish  of  Dedham  had  adopted  the  mode 
of  rating  small  tenements,  permitted  by  stat  13  &  14 
Vict  c.  99.,  and  that  the  rate  in  question  was  made  in 
that  mode.  The  appellant  contended  that  the  adoption 
was  void,  and  consequently  the  rate  bad ;  and  the  object 
of  his  appeal  was  to  raise  that  question.  He  had  ap- 
pealed, with  a  similar  object,  against  a  previous  rate, 
and  had,  on  that  occasion,  stated  in  his  notice  of  appeal, 
as  his  objection,  that  two  persons,  whom  he  named,  were 
improperly  omitted.  That  notice  was  served  on  the 
churchwardens  and  overseers,  and  also  on  the  two  per- 
sons named;  but  the  Sessions  dismissed  the  appeal 
because  the  notice  did  not  specify,  and  was  not  served 

YOL.  VL  3  s  E.  &  B. 
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1856.       ^">  ^'^    ^^®   persons  who  would   be  affected  by  the 
The  QuEEiT  ^^^^^^^^^^  >    which    they   thought    necessary.      Subse- 
▼.  quently  the  present  rate  was  made,  on  10th  April  1856. 

At  the  next  Session,  after  his  present  appeal,  viz. 
those  holden  in  July,  Mr.  Eyre  entered  his  appeal, 
and  appeared  in  person.  The  counsel  for  the  re- 
spondents required  him  to  prove  his  notice  of  the 
appeal.  To  obviate  the  objection  which  had  been  held 
fatal  to  his  former  notice,  the  appellant  had,  on  this 
occasion,  addressed  the  notice  to  each  of  the  persons 
named  in  a  schedule,  which  was  apparently  a  copy  of 
the  rate  book  of  the  parish,  and  contained  the  names 
of  the  owners  and  occupiers  of  434  tenements.  The 
notice  objected  to  the  rate  in  very  wide  terms,  because 
those  persons  were  not  rated  when  they  ought  to  be 
rated,  and  were  rated  when  they  ought  not  to  be  rated, 
and  were  rated  too  high  and  rated  too  low.  The 
appellant  having  failed  to  prove  service  of  the  notice 
on  all  those  named,  the  Sessions,  for  want  of  proof  of 
the  notice,  and  no  other  reason,  dismissed  the  appeal 
with  costs. 

T.  Chandlers  now  shewed  cause.  Stat  41  6. 3.  c.  23. 
s.  6.  requires  that,  *'  if  any  person  or  persons  shall  appeal 
against  any  rate  or  assessment  made  for  the  relief  of 
the  poor,  because  any  other  person  or  persons  is  or  are 
rated  or  assessed  in  such  rate  or  assessment,  or  is  or  are 
omitted  to  be  rated  or  assessed  therein,  or  because  any 
other  person  or  persons  is  or  are  rated  or  assessed  in 
any  such  rate  or  assessment  at  any  greater  or  less  sum 
or  sums  of  money  than  the  sum  or  sums  at  which  he, 
she,  or  they  ought  to  be  rated  or  assessed  therein,  or 
for  any  other  cause  that  may  require  any  alteration  to 
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be  made  in  such  rate  or  aasessment  with  respect  to  any  1856. 
other  person  or  personsi  then  and  in  every  such  case  The  Queeh 
the  person  or  persons  so  appealing  for  the  causes  afore- 
said,  or  any  of  them,  shall  give  such  notice  of  appeal, 
in  writing  as  hereinbefore  mentioned,  not  only  to  the 
churchwardens  or  overseers  of  the  poor,  or  any  two  or 
more  of  them,  but  also  to  the  other  person  or  persons 
so  interested  or  concerned  in  the  event  of  such  appeal 
as  aforesaid;  and  such  other  person  or  persons  shall, 
if  he,  she,  or  they  shall  so  desire,  be  heard  upon  the 
said  appeal;  and  it  shall  be  lawful  for  the  Court  of 
General  Quarter  Sessions  of  the  peace,  on  the  hearing 
of  such  appeal,  to  order  the  name  or  names  of  such 
other  person  or  persons  to  be  inserted  in  such  rate  or 
assessment,  and  him,  her,  or  them  to  be  therein  rated 
and  assessed  at  any  sum  or  sums  of  money,  or  to  order 
the  name  or  names  of  such  other  person  or  persons  to 
be  struck  out  of  such  rate  or  assessment,  or  the  sum  or 
sums  at  which  he,  she,  or  they  is  or  are  rated  or  assessed 
therein,  to  be  altered,  in  such  manner  as  the  said  Court 
shall  think  right;  and  the  proper  officer  of  the  said 
Court  shall  forthwith  add  to  or  alter  the  rate  or  assess- 
ment accordingly."  Before  this  enactment  it  was  not 
necessary  to  give  notice  to  any  one  but  the  officers  of 
the  poor,  under  stat.  17  6r.  2.  c.  38.  s.  4.  The  appellant, 
in  the  present  case,  has  not  given  notice  to  the  persons 
whose  names  are,  if  he  succeeds  in  his  appeal,  to  be 
added  to  the  rate.  [Lord  Campbell  C.  J.  But,  though 
he  could  not  then  try  the  appeal,  might  it  not  be  entered 
and  respited?]  It  would  have  been  cruel  to  the  appellant 
to  do  BO,  as  it  is  impossible  that  he  should  ever  prove 
notice  to  all  these  parties ;  and  it  would  be  very  hard 
on  the  parish  officers  who  have  come  prepared  to  try 

3  8  2 
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1856.       ^^^  appeal     [Cokridffe  J.      I  think  it  has  been  con- 

The  Queen    ^^^^'^^    ^^^^f  i°  cases  under  stat  17  6?.  2.  c.  38.,  the 

Eyiib        Sewions  have  no  discretion,  but  are  bound  to  enter  and 

respite  the  appeal.]    It  has  been  so  considered;  but  this 

is  a  different  statute ;  and  the  Sessions  have,  in  general, 

discretion  as  to  whether  they  will  adjourn  or  not 

Dowdeswetty  contra.  The  appellant  had,  on  a  former 
occasion,  given  a  notice  of  appeal  which  was  good 
enough:  but  the  Sessions,  on  the  objection  of  the  re- 
spondents, decided,  erroneously,  that  it  ought  to  name 
every  person  who  was  said  to  be  omitted.  Instead  of 
contesting  this  decision  the  appellant  yielded  to  it,  and 
gave  a  notice  complying  with  what  was  required.  The 
present  objection  is  therefore  not  very  gracious;  but  it 
must  be  admitted  that  he  is  bound  by  stat  41  G.  3.  c.  23. 
to  prove  notice  to  every  one  whom  he  has  named, 
before  he  can  try  the  appeal.  But  the  Sessions  had  no 
jurisdiction  to  dismiss  his  appeal  because  he  had  not 
proved  notice.  They  were  bound  to  enter  and  respite 
it  Stat.  9  6.  1.  c.  7.,  as  to  appeals  against  orders  of 
removal,  enacts,  in  sect  8,  that,  if  it  shall  appear  to  the 
justices,  to  whom  the  appeal  is  given,  '*  that  reasonable 
time  of  notice  was  not  given,  then  they  shall  adjourn 
the  said  appeal  to  the  next  Quarter  Sessions,  and  there 
and  then  finally  hear  and  determine  the  same."  This 
enactment  is  imperative;  and  it  makes  no  difference 
whether  there  has  been  no  notice  at  all,  or  a  notice  not 
in  reasonable  time ;  Regina  v.  Justices  of  London  (a). 
Stat  17  6.  2.  c.  38.  gives  an  appeal  against  poor  rates. 
By  sect  4  the  person  aggrieved  by  a  poor  rate  may, 
*'  giving  reasonable  notice "  to  the  officers  of  the  poor, 

(a)  9  Q.  B.  41. 
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appeal  to  the  next  General  or  Quarter  Sessions,  who  are  1856. 
authorized  and  required  "to  receive  such  appeal,  and  xhc Qobbn 
to  hear  and  finally  determine  the  same ;  but  if  it  shall  ^Jj^^ 
appear  to  the  said  justices,  that  reasonable  notice  was 
not  given,  then  they  shall  adjourn  the  said  appeal  to 
the  next  Quarter  Sessions,  and  then  and  there  finally 
hear  and  determine  the  same.''  These  words  are  nearly 
the  same  as  those  in  stat.  9  G.  1.  c.  7.  s.  8.,  which  is  in 
pari  materift;  and  they  also  are  therefore  imperative. 
Stat  41  G.  3.  c.  23.  commences  by  reciting  stat.  17  Cr.  2. 
c.  38.  s.  6.  It  then  gives  powers  to  amend  the  rate, 
which  were  not  previously  given  to  the  justices.  By 
sect.  4  it  requires  that  notices  of  appeal  against  rates 
(alluding  to  the  notice  to  the  officers  of  the  poor,  re- 
quired by  stat.  17  6r.  2.  c.  38.  s.  4.,)  shall  be  in  writing, 
and  shall  state  the  grounds  of  appeal ;  and  by  sect.  6  it 
requires  that,  if  the  ground  of  appeal  be  the  insertion 
or  omission  of  any  person  other  than  the  appellant, 
"such  notice  of  appeal,  in  writing,"  shall  be  given  to 
those  persons  as  well  as  to  the  officers  of  the  poor. 
There  is  no  express  provision  as  to  what  is  to  be  the 
effect  of  the  want  of  notice :  but  it  is  obviously  the 
intention  of  the  Legislature  to  incorporate  the  provisions 
of  stat  17  G^.  2.  c.  38.  s.  4.  If  those  are  incorpofated, 
the  Sessions  had  no  jurisdiction  to  dismiss  the  appeal ; 
for  they  were  bound  to  adjourn  it. 

Lord  Campbell  C.  J.  We  cannot  now  inquire  into 
the  merits.  The  sole  question  for  us  is,  Whether  the 
Sessions  could  dismiss  the  appeal  ?  or.  Whether,  though 
there  was  no  notice,  they  were  bound  to  adjourn  it  ? 
I  am  of  opinion  that  they  are  so  bound.  It  has  long  been 
settled  that  the  enactments  in  stat  9  Cr.  1.  c.  7.  s.  8.  and 
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1856.  17  ^*  2*  c.  38.  s.  4.  are  obligatory,  and  that,  though  no 
The  Queen  >^otice  at  all  has  been  given,  the  Sessions  must  adjourn 
Eyes.  ^^®  appeal.  If  this  had  been  res  Integra,  I  should  have 
hesitated  before  I  so  construed  the  statute;  for  I  think 
it  would  have  been  better  if  a  discretion  had  been 
intrusted  to  the  Sessions:  but  the  contrary  is  now  settled. 
Then  stat.  41  G.  3.  c.  23.  seems  to  me  to  have  the  efiect 
of  putting  the  party  interested  in  the  same  situation  as 
the  officers  of  the  poor.  They  may  be  respondents  as 
well  as  the  officers  of  the  poor;  and  the  same  notice  is 
to  be  given  to  them.  Then,  no  notice  be'ing  given  to 
them,  the  Sessions  must  act  as  if  no  notice  was  given 
to  the  officers  of  the  poor.  They  were  not  at  liberty 
to  dismiss  the  appeal,  but  were  bound  to  adjourn  it  to 
the  next  Sessions,  and  then  to  hear  it. 

Coleridge  J.  I  am  of  the  same  opinion.  It  is  only 
by  reading  the  two  Acts,  17  6.  2.  c.  38.  and  41  G.  3. 
c.  23.,  as  forming  one  Act  that  we  can  avoid  absurdity. 
It  cannot  be  disputed  that  stat  41  G.  3.  c.  23.  does  not 
repeal  stat.  17  G.  2.  c.  38.  Now  by  stat.  41  G.  3.  c.  23. 
the  same  notice,  which,  by  the  earlier  Act,  must  be 
given  to  the  officers  of  the  poor,  must  be  in  writing  and 
also  given  to  the  parties.  If  there  is  no  such  notice  the 
Sessions  have  no  discretion;  they  must  respite  the  appeal 
under  stat  17  Cr.  2.  c.  38. ;  it  would  be  absurd  and 
inconsistent  if,  at  the  same  time,  they  had  discretion  to 
•  dismiss  it  because  this  same  notice  was  required  by  stat 

41  6r.  3.  c.  23.     To  avoid  this  inconsistency  we  most 
read  the  two  Acts  together. 

WiGHTMAN  J.    I  agree  that  the  two  Acts  must  be 
read  together,  and  that  the  provisions  as  to  insufficient 
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notices  contained  in  the  earlier  Act  apply  to  the  same        ]856. 
notices  if  insufficient  under  the  later  one. 


The  Queen 

T. 

Eyee. 


Erlb  J.  The  case  must  be  governed  by  the  two  Acts^ 
exactly  as  if  stat.  41  G.  3.  c.  23.  in  terms  incorporated 
Stat  17  G.  2.  c  38. 

Rule  absolute  (a). 

(a)  See  Htgina  ▼.  Egr*  (AprUQBth,  1857),  1  B.  ^  B. 


The  QuBBN  against  William  Kershaw.         ^^^i^^igti. 

/^N  appeal  against  the   appointment  or  election  of  Theoccupien 

surveyors  of  the  highways  for  the  hamlet  of  apaji^m 
Alvertharpe,  in  the  West  Riding  of  Yorkshire^  the  appeal  ^{^they 
was  dismissed,  subject  to  the  following  case.  bent^t^^ 

Aheriharpe   is   a  hamlet  united  with  the  hamlet  of  **"•  »>*»g>>**y 

'^  rate  are  en- 

Thames  for  the  maintenance  of  the  poor:  and  the  two  titled, under 

*^  tut  6  &  6 

hamlets  have  one  entire  poor  rate.     The  nomination   fr.  4.  c.  50, 

B.6.,  to  vote 

of  overseers  of  the  poor  for   the  joint  hamlets   takes  at  the  election 
place  at  Alverthorpe  in  one  year,  and  at  TTiames  in  the  thougrthey' 
succeeding  year.     In  Marcht  1856,  the  nomination  of  ^J^^^^e*  ^ 
overseers  of  the  poor  took  place  at   Thames.     Each  J.^^*****"*^ 
hamlet  maintains  its  own  highways,  levying  a  distinct 
rate  for  that  purpose.      £ach  hamlet  also  elects   its 
own  highway  surveyors,     lliere  was  no  nomination  of 
overseers  of  the  poor  at  Alverthorpe  for  the  year  1856. 
Previous  to  the  25th  March  1856,  a  notice  was  given 
convening  a  meeting  of  the  inhabitants  of  Alvertharpe^  on 
the  said  25th  day  of  March,  to  elect  highway  surveyors ; 
and  on  that  day  a  great  number  of  inhabitants  met  in 
the  vestry,  and  the  perpetual  curate  of  Alvertharpe  was 


1002  MICHAELMAS  TERM. 

1856.       their  votes  according  to  the  poor  rate  book,  and  taking 
The  QuBfN    their  chance  of  the  result  of  the  poU  being  favourable 
KBasHAw.     ^  themselves,  were  estopped  irom  afterwards  objecting 
to  the  legality  of  such  mode  of  proceeding. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  persons  rated  in  the  poor  rate  book  were  legaUy 
entitled  to  vote  at  such  election,  taking  into  account  the 
circumstances  before  detailed,  then  the  judgment  of  the 
Court  of  general  Quarter  Sessions  is  to  be  confirmed ; 
otherwise  the  election  of  Harrap  and  Teale  is  to  be 
quashed. 

On  the  case  being  now  argued,  this  Court  expressed 
much  doubt  as  to  whether  the  case  ought  not  to  be 
restated,  as  the  facts  were  not  clear.  Ultimately  however 
this  Court  understood  the  Sessions  to  mean  to  state  that 
the  chairman  of  the  meeting  had  received  the  votes  of 
persons  possessed  of  property,  in  respect  of  which  they 
were  liable  to  be  rated  to  the  highway  rates  of  Aber- 
thorpe,  whether  actually  rated  to  the  last  highway  rate 
or  not,  some  of  whom  were  resident  in  Wak^ld;  and 
that  he  had  used  the  poor  rate  as  evidence  to  assist  him 
in  determining  whether  the  persons  tendering  their  votes 
were  possessed  of  such  property;  and  that  the  votes  of 
persons,  not  rated  to  the  highway  rate  but  liable  to  be 
rated,  turned  the  scale  at  the  election:  and  that  the 
question  of  law,  intended  to  be  put  to  this  Court,  was 
whether  persons  liable  to  be  rated  but  not  actually  rated 
I  were  entitled  to  vote.     Only  those  parts  of  the  argument 

I  bearing  upon   this  hypothesis  of  fact,  and  upon   the 

assumed  question  of  law  arising  therefrom,  are  reported. 

Pickering  and  A.  J.  Johnston^  in  support  of  the  judg- 
ment of  Sessions.     The  General  Highway  Act  (5  &  6 
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fF.  4.  e.  60.),  sect.  6,  enacts  that  « the  inhabitants  of  every       i^^^^ 
parish  maintaining  its  own  highways,  at  their  first  meeting    The  Qoben 
in  vestiy  for  the  nomination  of  overseers  of  the  poor  in  ^• 

every  year,  shall  proceed  to  the  election**  of  surveyors. 
**  Provided  always,  that  in  any  parish  where  there  is  no 
meeting  in  the  year  for  the  nomination  of  overseers  of 
the  poor,  the  inhabitants  contributing  to  the  highway 
rate  shall  meet"  on  26th  March  to  elect  surveyors.  By 
sect*  27  a  highway  rate  is  to  be  assessed  by  the  surveyor 
on  all  property  liable  to  be  rated  to  the  relief  of  the 
poor ;  which  is  to  extend  to  such  woods,  mines,  quarries 
and  other  hereditaments  as  have  heretofore  been  usually 
rated  to  the  highways.  So  that  every  person  liable  to 
the  poor  rate  is  also  liable  to  be  rated  to  the  highway 
rate  by  the  surveyor.  There  may  be  persons  liable  to 
the  highway  rate  who  are  not  liable  to  the  poor  rate ; 
but  it  is  not  asserted  that  the  votes  of  any  such  per- 
sons were  rejected.  The  question  therefore  is  whether 
persons  rateable  but  not  actually  rated  to  the  highway 
rate  are  inhabitants  entitled  to  vote.  The  general  policy 
is  to  give  the  franchise  to  those  liable  to  contribute. 
The  occupiers  of  land,  whether  resident  or  not,  are 
inhabitants  and  parishioners,  and  as  such  may  vote; 
Jeffrejf$  Case  (a>  Sect.  6  of  The  General  Highway 
Act  gives  an  extended  meaning  to  several  words,  and, 
amongst  others,  to  '*  inhabitant,"  which  shall  be  under- 
stood <'  to  include  any  person  rated  to  the  highway 
rate."  It  does  not  here  appear  that  the  vote  of  any 
such  person  was  rejected. 

R.  Hall,  contra.     The  franchise  is,  by  sect.  6,  given 
to  **  inhabitants,*'  which  word,  by  sect.  6,  includes  those 

(a)  5  Rep,  66  a.  67  b. 
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1856.       rated  to  the  highway  rate :  and  it  is  those  ^^oontributing^ 
The  Queen    to  the  highway  rate,  not  those  who  shall  be  liable  to 
KebIuaw.     contribute,  that  are  directed  to  meet;  sect "6.     [Erk  J. 
That  construction  would  seem  to  exclude  those  who, 
being  rated,  have  paid  their  rates;  they  are  not  con- 
tributing! though  they  have  contributed.] 

Lord  Campbell  C.  J.  The  point  made  at  the  election 
seems  to  have  been,  that  no  person  had  a  right  to  vote 
unless  actually  rated  to  the  highway  rate;  and  the  poor 
rate  seems  to  have  been  used,  not  as  conclusive  that  the 
parties  named  in  it  had  a  right  to  vote,  but  as  evidence 
that,  though  not  rated  to  the  highway  rate,  the  persons 
in  question  were  occupiers  of  property  in  respect  of  which 
they  were  liable  to  be  rated ;  and  the  question  of  law  sub- 
mitted to  us  I  understand  to  be,  whether  such  persons  had 
a  right  to  vote.  I  am  of  opinion  that  under  stat.  5  &  6 
fF.  4.  c.  60.  a  person  occupying  property,  in  respect  of 
which  he  is  liable  to  contribute  to  the  highway  rate,  is 
entitled  to  vote,  whether  actually  rated  or  not.  If  there 
were  no  interpretation  clause  this  seems  clear;  for,  by 
sect.  6,  "  the  inhabitants  of  every  parish  maintaining 
its  own  highways,  at  their  first  meeting  in  vestry  for  the 
nomination  of  overseers  of  the  poor  in  every  year,"  shall 
elect  the  surveyor.  What  would  **  inhabitant"  mean, 
when  so  used,  if  this  sentence  stood  alone  ?  Him  who 
has  property  in  respect  of  which  he  is  liable  to  be 
assessed  to  contribute  to  highways.  The  inhabitant  of 
a  parish,  in  reference  to  a  parochial  tax,  is  the  person 
having  property  in  respect  of  which  he  is  liable  to  that 
tax.  When  we  look  on  further  this  construction  is 
strengthened.  It  can  hardly  be  supposed  that  when  there 
is  no  such  meeting  the  election  is  to  be  by  a  different 
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**  the  iuhabitants  contributiag  to  the  highway  rate  shall  xbe  Quben 
meet"  aad  elect  the  surveyors.  I  think  that  word  "  con-  kbrbhaw. 
tributing^does  not  mean  only  those  who  have  contributed 
or  already  are  assessed  to  a  rate  already  made,  but 
includes  all  who  are  liable  to  be  assessed  to  a  rate  if  one 
were  now  made ;  and  this  is  a  reasonable  construction ; 
for  it  is  important  to  those  who  are  so  liable  that  there 
should  be  a  proper  person  to  be  surveyor,  as  he  will  have 
the  power  to  assess  them  to  the  next  rate,  whether  here- 
tofore they  have  been  assessed  or  not.  I  think,  therefore, 
that  not  only  those  rated  but  those  rateable  were  entitled 
to  vote :  and,  that  being,  as  I  conceive,  the  point  really 
in  dispute,  the  judgment  should  be  affirmed. 

Coleridge  J.  It  is  distressing  to  have  to  answer  a 
case  without  having  a  distinct  statement  of  the  question. 
I  am  prepared  to  give  an  opinion  as  to  what  is  the 
construction  of  the  Act;  but  I  do  not  really  know  how 
the  Sessions  ought  to  have  acted,  or  what  it  is  they  ask 
of  us.  If  they  mean  to  ask  if  the  being  on  the  poor 
rate  was  a  test  of  the  qualification  to  vote,  I  answer 
certainly  not  If  they  only  say  that  it  was  used  as 
evidence  that  the  persons  voting  were  possessed  of 
rateable  property,  and  ask  if  such  persons,  though  not 
rated  to  the  highway  rate,  were  entitled  to  vote,  I 
answer  Yes.  If  we  look  at  sects.  5  and  6,  we  find  that 
the  qualification  depends  on  the  highway  rate  alone, 
and  that  the  doubt  is  if  the  Act  means  to  entitle  a 
person  to  vote  only  if  actually  on  a  highway  rate,  or  if 
it  be  enough  that  he  is  occupier  of  property  subjecting 
him  to  be  rated.  After  some  doubt,  I  think  it  means 
the  latter.     When  you  speak  of  rate-payers  as  a  class, 
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1856.  you  do  not  speak  with  reference  to  those  paying  a 
The  Queen  Particular  rate,  but  to  those  paying  rates  generally; 
Kbbbhaw.  ^^^  ^^  ^^^  ^^^^^  1  think  that  **  inhabitants  contributing 
to  the  highway  rate''  means  the  class  of  highway  rate 
payers*  It  is  not  suggested  that  any  person  of  this  class 
has  been  excluded;  and  the  poor  rate  gave  reasonable 
prima  facie  evidence  that  those  on  it  were  within  that 
class. 

WiGHTMAN  J.  The  judgment  of  the  Sessions  is  to 
be  confirmed  "  if  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  the  persons  rated  in  the  poor  rate 
book  were  legally  entitled  to  vote  at  such  election,  taking 
into  account  the  circumstances  before  detailed."  Looking 
at  the  case  for  those  circumstances,  we  find  that  the 
chairman  at  the  meeting  was  requested,  on  behalf  of 
the  appellant,  **  not  to  receive  the  votes  of  persons 
who  were  not  rated  in  the  last  highway  rate;"  and  at 
Sessions  his  contest  was  that  **  inhabitant"  '^  means  a 
person  rated  to  the  highway  rate."  So  I  think  it  suffi- 
ciently appears  that  the  real  dispute  is,  whether  the 
voter  must  be  actually  assessed  to  the  highway  rate,  or 
if  it  is  enough  that  he  is  liable  to  be  assessed.  I  have 
great  difficulty  in  saying  that  in  this  Act  ''inhabitant" 
means  a  person  not  actually  rated;  for  the  interpretation 
clause,  sect  5,  says  that  the  word  ''inhabitant"  shall  be 
understood  "  to  include  any  person  rated  to  the  highway 
rate."  That,  it  is  true,  may  mean  to  include  such 
persons  in  addition  to  others,  and  not  to  exclude  those 
not  rated.  Some  weight  may  be  given  to  the  latter  part 
of  sect  6,  as  shewing  that  the  inhabitants  are  not  only 
to  be  those  rated,  but  those  contributmg  to  the  rate; 
but  I  have  had  much  difficulty  in  holding  that  this  word 
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means  liable  to  any  such  rate.    It  may,  however,  mean  1856. 

that;  and,  as  that  meaning  is  no  doubt  reasonable,  I  tim Qubsn 

agree  with  the  rest  of  the  Court  that  the  judgment  kibIhaw. 
should  be  affirmed. 

Erlb  J.  I  think  the  judgment  right  on  the  question 
of  laW|  which  I  take  to  be.  Whether  the  occupiers  of 
property  in  respect  of  which  they  were  liable  to  be 
rated  to  the  highway  rate,  but  who  were  not  actually 
rated,  were  entitled  to  vote.  This  being  an  election  in 
a  year  when  there  was  no  annual  meeting  for  the 
appointment  of  overseers,  the  case  fidls  within  the  latter 
part  of  sect  6;  and  there  the  description  is  ^inhabitants 
contributing  to  the  highway  rate:**  and  it  is  said  that 
no  inhabitant  falls  within  this  description  unless  he  has 
contributecl  to  the  last  rate  made.  But  it  seems  to  me 
that  he  who  will  contribute  to  the  next  rate  is  as  much 
within  the  present  tense  ^^contributing'*  as  he  who  has 
contributed  to  the  last  It  seems  to  me.  a  definition  of 
a  class,  and  that  the  circumstance  of  his  being  rated  or 
not  to  the  last  rate  is  excluded  from  the  definition  alto- 
gether. I  have  looked  with  some  attention  to  the  point, 
which  weighs  so  much  with  my  brother  Wightman^ 
arising  on  the  interpretation  clause.  If  the  section  had 
said  ^'inhabitant**  shall  mean  one  rated  and  no  other, 
it  would  have  been  decisive;  but  I  think  the  word 
''include"  is  used,  throughout  the  section,  by  way  of 
extension;  as  "'church*  shall  be  understood  to  include 
chapel;**  and  that  when  it  is  intended  to  make  an 
excluding  definition  the  phrase  is  altered ;  as  "  Petty 
Sessions"  shall  be  understood  "  to  mean  the  petty  session 
or  petty  sessions  held  for  the  division  or  place.**  There 
is  the  more  reason  for  adopting  this  construction,  as 
the  qualification,  that  the  voters  shall  be  rateable  and 
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1856.       actually  rated  and  paying  rates,  is  common  in  Acts,  and 
The  QuBKN   there  is  no  difficulty  in  eipressing  it     No  words  of  that 
Kbashaw.     ^'^^  are  to  be  found  here.     Therefore,  on  the  point  of 
law,  I  think  the  judgment  right. 

Judgment  affirmed. 


iwA^Voth.     '^^®  QuBEN  against  The  Southwark   and' 
Vauxhall  Water  Company. 


A  water  com- 


ON   appeal  by  The  Southwark  and  Vauxhall  Water 
occupanuof  Company  agamst   a  lighting  rate,   made   by  tbe 

fhelnirfkcrof  pansh  officers  of  St.  Mary^  Putney^  in  pursuance  of  an 
pilrbh'in  which  ^^^^  issued  by  the  vestry  and  district  board  of  works 
SlCGj^nc^^  under  the  provisions  of  the  158th  and  following  sections 
^JgJ^in^Act  of  Stat  18  &  19  Fict  c.  120.  (The  Metropolis  Local 
e,  90.)  bad       Management   Act),   the   Court   of    Quarter    Sessions 

been  adopted. 

The  pariih       confirmed  the  rate,  subject  to  the  opinion  of  this  Court 

was  within  the  i      /•  n       • 

Metropolitan     upon  the  toUowing  case. 

alighting  rate  ^^^  appellants  are  constituted  under  stat  8  &  9  VicL 
TSeuJ^^  c.  Ixix.  (a),  which  united  the  Southwark  Water  Company 
Sf^^^t    *"^  *^®    Vauxhall  Water   Works  Company  into  one 

ActTSeCom-  corporation,  to  be  called  The  Southwark  and  Vauxhall 

pany  were  "^ 

rated  as  Water  Company.     (It  is  agreed  that  this  Act  of  Par- 

coming  within  *      .^        X  o 

the  description  liament  and  the  other  Acts  mentioned  in  this  case  shall 

insect.  165  of   ..  ^  n\      -r  ^i 

oocupanu  of     be  taken  as  part  thereof.)    In  pursuance  of  the  require- 

**  houses, 
buildings,  and 

property,  other  than  land,**  at  a  rate  three  times  greater  than  that  at  which  the  occapien 
of  land  were  rated. 
Held,  that  they  were  rateable  at  the  lower  rate,  as  occupiers  of  land. 

(a)  Local  and  personal,  public.  **  For  uniting  the  VauxkoB  and  Somtk- 
work  Water  Companies  into  one  company,  to  be  called  2^  SotOMwttrk 
and  Vauxhall  Waitr  Company,  and  for  extending  tbe  works  of  the  said 
Company. 
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ments  of  The  Metropolis  Water  Act,  1852  (a),  and  the 
poweiB  of  The  Sauthwark  and  Vauxhall  Water  Act, 
1852  {b)y  the  appellants  have  constructed  extensive  works 
at  Hampton  on  the  banks  of  the  Thames^  whence  they 
take  their  present  supply.  The  water  is  pumped  from 
Hampton  through  a  conduit  main  to  the  Company's 
works  at  Battersea^  where  it  is  filtered;  and,  when 
filtered,  it  is  distributed  to  various  localities  by  means  of 
supply  mains  and  pipes  radiating  from  Battersea,  The 
conduit  main  passes  through  the  parish  of  Putney ;  and 
the  Company  also  supply  water  in  that  parish.  The  con* 
duit  main,  the  supply  mains,  and  the  supply  pipes  in  the 
parish  of  Putney^  are  all  laid  under  the  soil  of  the  public 
roads  and  streets.  The  Company  have  no  works  in  the 
parish ;  nor  are  they  owners  of  any  land,  buildings  or 
property  therein  except  the  above  mentioned  mains  and 
pipes.  The  parish  of  Putney^  prior  to  the  passing  of 
Stat  18  &  19  Vict.  c.  120.  (The  Metropolis  Local  Man- 
agement Act),  was  lighted  under  the  provisions  of  stat. 
3  &  4  W.^.c.  90.  (The  General  Lighting  Act):  but  it 
is  now  lighted  under  the  Metropolis  Local  Management 
Act  Stat  18  &  19  Vict  c.  120.  s.  165.  provides:  ''  That 
in  every  parish  or  part  of  a  parish  in  which,  at  the  time 
of  the  passing  of  this  Act,"  the  General  Lighting  Act 
^*  is  in  force,  the  owners  and  occupiers  of  houses,  build- 
ings, and  property,  other  than  land,  shall  be  rated  to 
every  lighting  rate  made  under  this  Act  at  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the  owners 
and  occupiers  of  land  shall  be  rated  in  such  lighting 
rate ;  and  in  every  parish  or  part  of  a  parish  in  which, 
under  any  other  Act,  land  is  now  rated,  in  respect  of 
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and 
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Water 
Company. 


(a)  IS  &  16  Viei.  e.  84. 

(6)  15  &  16  VicL  e.  cHii.,  local  and  personal,  public. 
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V. 
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and 
Vauxrall 

Water 
Company. 


expences  of  lighting,  at  a  less  amount,  in  proportion  to 
the  annual  value  thereof  than  houses,  or  is  now  wholly 
exempted  from  being  rated  in  respect  of  such  expences, 
such  land  shall  continue  to  be  rated  to  everj  lighting 
rate  made  under  this  Act,  at  such  less  amount,  or,  where 
such  land  is  now  wholly  exempted  as  aforesaid,  shall  be 
wholly  exempted  from  such  rate."  The  rate  which  is 
the  subject  of  the  present  appeal  was  a  rate  and  assess* 
ment  on  houses,  buildings  and  property  other  than  land 
at  the  rate  of  Is.  in  the  pound,  and  upon  land  at  the  rate 
of  four  pence  in  the  pound.  The  appellants  were  rated 
and  assessed  for  their  property  aforesaid  at  Ij;  in  the 
pound :  and  they  appealed,  upon  the  ground  that  they 
were  occupiers  of  land  only  within  the  meaning  of  the 
i65th  section  of  the  Metropolis  Local  Management  Act,** 
and,  consequently,  liable  to  be  rated  at  four  pence  only 
instead  of  Is.  in  the  pound  The  questions  for  the 
opinion  of  the  Court  are : 

Ist.  Whether  the  appellants  are  liable  to  be  rated 
to  lighting  rates  made  under  The  Metropolis  Local 
Management  Act  as  owners  of  land,  or  as  owners  and 
occupiers  of  houses,  buildings  and  property  other  than 
land. 

If  the  appellants  are  liable  to  be  rated  for  the  w6ole 
or  any  part  of  their  said  property  at  the  lower  amount, 
the  above  rate  is  to  be  quashed* 

If  they  are  liable  to  be  rated  for  the  whole  of  their 
said  property  at  the  higher  amount,  the  rate  is  to  be 
confirmed. 


Knapp  and  O^Connett,  in  support  of  the  rate  (a). 


(a)  Before  Lord  Cam^Ml  C.  J.,  CoUrid^,  Wiyhima*  and  Brk  Js. 
The  argument  was  not  completed  on  this  day,  but  waa  rtfomed  oa 
November  20  and  November  21,  before  the  same  Judgea. 
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The  question   depends  on  the   construction  of   stat       1856. 

18  &  19  Vict.  c.  120.     By  sect  161  properly  is  to  be    The  Queen 

rated  as  in  the  poor  rate.    No  doubt  the  occupiefs  of  sootr'wark 

pipes  are  occupiers  of  land,  and,  as  such,  rateable  to    v^JJwall 

the  poor;    Beffma  v.  £ast  London  Waterworks  Com-'     ^^^^ 

poiny  (a).     But  sect  165,  under  certain  circumstances, 

puts  a  higher  rate  on  ''  houses,  buildings,  and  property, 

other  than  land."    In  its  extended  sense  the  word  land 

includes  all  real  property ;  so  that,  strictly  speaking,  the 

occupier  of  a  house  occupies  land;  in  this  section  it 

must  be  used  in  a  more  restricted  sense.    That  sense 

must  be  that  of  land  occupied  for  agricultural  purposes, 

as  distinguished  from  land  occupied  as  a  site  for  a  house, 

building  or  other  similar  property,  in  which  must  be  in- 

eluded  pipes.   In  Regina  v.  MUOand  Railway  Company  {b) 

a  local  lighting  Act  imposed  a  lighting  rateon  theoccupiers 

of  all  *<  houses,  counting  houses,  brewhouses,  and  all  build* 

ings,  erections,  works,  and  tenements  and  hereditaments, 

except  as  thereinafter  mentioned.'*    The  exception  was 

that  occupiers  of  houses  under  6L  should  not  be  charged ; 

*'  nor  should  any  person  be  cbaiged  with  or  rated  in  or 

by  any  such  rates  or  assessments  for  or  on  account  of 

any  land  whatsocTer."    The  question  was,  whether  the 

Company  were  rateable   as  occupiers  of  the  line  of 

railway,  which  depended  upon  whether  it  was  land  or 

not    The  Court,  in  giving  judgment,  say :  **  Reading 

the   two  clauses  together,  as  comprehending  all  real 

property,  we  think  that  the  exemption  extends  only  to 

land  used  for  the  purposes  of  agriculture,  or  gardening, 

or  any  kind  of  mere  vegetation,  together  with  the  roads 

and  other  matters  that  are  ancillary  to  those  purposes; 

(a)  IHQ.  B,  705.  (6)  4  E.  ^  H.  958. 

3  T  2 
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1856.  and  that  hereditaments  in  which  capital  has  been 
The  Queen  invested  for  habitation,  or  for  purposes  of  profiti  from 
SorrnwARK  "lanufacturing  or  mechanical  industry,  are  to  be  rated. 
Vauxhai  l  According  to  this  construction,  the  line  of  a  railway  is 
^Water  liable."  And,  by  the  same  reasoning,  the  land  occupied 
by  pipes  would,  under  that  Act,  have  been  liable,  and 
under  this  are  liable  to  the  higher  rate.  \I!rle  J.  The 
Court  has  rather  gone  on  the  supposition  that  the 
Legislature,  in  such  Acts,  meant  to  distinguish  between 
urban  property,  being  that  which  is  the  most  benefitted 
by  the  purposes  for  which  the  rate  is  to  be  raised,  and 
rural  property,  being  that  which  is  less  benefitted. 
What  species  of  property  is  less  benefitted  by  lighting 
than  pipes  three  feet  under  ground?]  They  are  acces- 
sories to  the  habitations;  they  would  be  of  no  value 
unless  the  houses  were  inhabited.  [Erie  J.  The 
vegetables  in  the  market  garden  are  consumed  in  the 
town  just  as  the  water  is;  and  the  value  of  the  garden 
is  enhanced  by  increased  habitation  in  the  same  way 
as  that  of  the  pipe;*  yet  the  garden  is  rural.]  The 
idea  of  the  Legislature  as  to  what  was  rural  appears 
by  sect.  163,  where  they  impose  a  lower  sewer  rate  on 
''all  land  used  as  arable,  meadow,  or  pasture  ground 
only,  or  as  woodland,  orchard,  market  garden,  hop,  herb, 
flower,  fruit,  or  nursery  ground.**  The  pipes  are  not 
land ;   Chebea  Waterworks  Company  v.  Bowley  (a), 

Gorthy  contra,  was  stopped  by  the  Court. 

Lord  Cabipbell  C.  J.  I  think  this  is  a  very  clear 
case.  We  are  called  upon  to  say.  Whether  the  appellants 
are  liable  to  be  rated  to  lighting  rates  under  the  Me- 

(a)   17  Q.  B.  368. 
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tropolis  Local  Management  Act  as  owners  of  land  or  as 
owners  and  occopiers  of  houses,  buildings  and  property 
other  than  land  ?  I  think  the  object  of  the  Legislature, 
in  making  the  distinction  between  different  descriptions 
of  property,  was  that  the  higher  rate  should  be  thrown 
on  the  class  of  property  which  derives  superior  benefit 
from  lighting,  and  the  lower  rate  on  the  class  which 
derives  less  benefit.  That  is  the  key  to  the  interpreta- 
tion of  the  Act.  It  is  not  possible  to  contend  that 
this  species  of  property  derives  much  benefit  from 
lighting;  though  the  parish  of  Putney  were  to  remain 
in  perpetual  darkness,  the  water  would  flow  through 
these  subterraneous  pipes  equally  well.  Then«  are  the 
words  used  sufficient  to  include  this  species  of  property  ? 
The  owners  and  occupiers  of  **  houses,  buildings,  and 
property,  other  than  land,  shall  be  rated  to  every  lighting 
rate"  thrice  as  high  as  ^'owners  and  occupiers  of  land." 
"Property"  here  evidently  means  property  of  the  same 
sort  as  houses  and  buildings.  But  the  appellants  are 
not  rated  as  being  occupiers  of  pipes ;  they  are  rated 
as  being  occupiers  of  the  land  which  they  occupy  by 
means  of  those  pipes.  They  are  rated  in  respect  of 
land  which  cannot,  in  any  sense,  be  said  to  be  houses 
or  buildings,  or  property  of  that  sort.  We  derive  no 
assistance  from  decisions  on  T>ther  Acts.  The  land  tax 
Acts  were  passed  with  quite  different  objects ;  the  Ian* 
guage  in  the  Act  construed  in  Regina  v.  Midland  Railway 
Company  (a)  was  very  different. 


1856. 
The  Queen 
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Coleridge  J.     I  am  of  the   same  opinion.     It   is 
sought  to  impose  a  higher  rate  on  these  parties  than  on 


(a)  AE.^B.  958. 
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1856.  those  who  are  occupiexB  of  land.  If  that  baithen  is 
The  QusBN  c**^  ^^  ^®™  •t  "1^»  it  i®  ^y  8^^  1®^'  ^y  *"^  earlier 
SooTHWARK  8®<^ti<>'*  (183)  land  used  in  oertun  specified  ways  was  to 
Va  "hail   ^  assessed  at  a  lower  rate  to  sewer  rates;  and  we  are 

Water       asked  to  infer  that  in  this  section,  relating  to  lighting 

Company.  ^     , 

rates,  land  is  to  be  restricted  to  land  nsed  in  similar 
ways.  Bot  the  aigument  firom  that  provision  makes 
the  other  way.  The  restrictions  in  sect  163,  being 
omitted  in  sect.  165,  were  probably  intended  to  be 
omitted ;  and  the  reason  why  is  apparent :  sect  165  is 
applicable  only  where  the  General  Lighting  Act  had 
been  adopted;  and  the  intention  was  to  preserve  the 
exemptions  already  in  force,  without  alteration.  Then, 
taking  these  words  alone,  and  seeing  that  the  appellants 
would  be  rateable  only  as  occupiers  of  land,  they  are 
clearly  not  to  be  rated  at  the  higher  rate. 

WiQHTMAN  J.  The  sewer  rate  and  the  highway 
rate  are  distinct  rates  imposed  in  distinct  sections.  In 
sect  165  the  Legislature  evidently  contemplated  the 
vested  benefit  which  land  in  parishes,  nnder  the  Light- 
ing Act,  had  over  houses.  The  rate  is  to  be  as  the 
poor  rate.  Pipes  are  not  rateable  per  se,  but  only 
because  the  owner  by  them  occupies  land.  So  being  an 
occupier  of  land,  in  such  parishes  he  b  liable  to  the 
lower  rate.  The  section  as  to  sewer  rates  does  not 
apply  to  lighting  rates. 

Erle  J.  The  appellants  occupy  land  in  which  are 
pipes.  They  do  this  in  a  parish  where  there  is,  by 
statute,  a  higher  lighting  rate  on  those  who  occupy 
houses,  buildings  and  property  other  than  land  than  on 
those  who  occupy  land.    And  the  question  is,  what  does 


XX.   VICTORIA. 


1015 


land  mean  in  this  Act?  Land  generally  includes  all 
real  property ;  but  here  it  is  used  in  the  sense  of  land 
other  than  houses,  buildings,  and  such  property,  as, 
being  used  for  habitation,  is  most  benefitted  by  lighting. 
On  such  property  a  higher  rate  is  imposed  from  which 
other  land  is  exempt  In  the  case  of  a  sewer  rate  they 
have  defined  the  exemption  difierently;  and  if  the 
exemption  fixnn  the  lighting  rate  had  been  in  the  same 
terms  our  decision  might  have  been  different  But  pipes 
are  not  houses,  or  property  of  that  kind.  The  mains  are 
not  connected  with  habitation  within  the  parish,  as  the 
service  pipes  are ;  they  are  means  ancillary  to  bringing 
the  water  from  its  source  to  the  parishes  in  which  it  is 
to  be  used.  Speaking  for  myself  alone,  I  cannot  think 
that  the  profit  made  by  the  use  of  the  water  in  a  different 
district  should  be  taken  into  account  at  all  in  rating  the 
occupiers  of  the  land  by  the  mains. 

Rate  quashed. 
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Palmeb   against  The   Justice   Assurance 
Society. 


Thuradap, 
November 'ZOth. 


^HE  plaintiff  signed  judgment  for  113/1  lls»  6d.,  on  where  judg. 
12th  August  1856,  against  this  Society,  which  is  a  IJ^Jil^*^ 


joint  stock  company,  completely  registered  under  stat  JJ^^rromMnl, 
7  &  8  Fict.  c.  110.     He  issued   execution  against  the  *  Jufgeof 

i^urt  nttmg^ 

Society,  and  seized  their  whole  property,  which  con-  atChamben 

ittrisdiction, 
under  stat  7  &  8  Ftef.  e.  1 10.  «.  68.,  to  order  ezeention  to  iasue  against  a  shareholder  as  a 
Judge  of  the  Court  in  which  judgment  was  obtained. 

Quentt  whether  the  Court  have  a  discretion,  under  anj  circumstances,  to  suspend 
execution  fgi^inst  an  individual  ihareholdcr  on  account  of  the  pending  of  proceedings 
under  the  winding-up  Acts? 
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1856.  sisted  of  one  iron  safe  with  nothing  in  it  It  was  sold, 
p^j^jjjjj^  and  produced  the  net  sura  of  51.  13s.  6d.  On  the  26th 
J  ^-  August  he  served  notice  on  Francis  Ford  and  Alfred 

Absurancb  TUt^  who  wer©  alleged  to  be  shareholders  in  the  Society, 
that,  *^  upon  expiration  of  ten  days  from  the  date  of  the 
service  of  this  notice  upon  you,  or  as  soon  after  the 
expiration  thereof  as  conveniently  may  be,  an  application 
will  be  made  to  one  of  the  Judges  for  a  summons  calling 
upon  you  to  shew  cause  why  execution  should  not  issue 
against  you  upon  the  said  judgment  until  the  same  be 
satisfied,  pursuant  to  the  provisions  of  the  said  statute" 
(7  &  8  Vict  c.  110.). 

A  summons  was  accordingly  taken  out,  and  attended 
before  Bramwell  R.     Affidavits  were  used  at  Chambers 
pn  behalf  of  the  plaintiffs.     On  those  affidavits  the  facts 
above   stated  appeared.      It  was  also  deposed,  by  the 
secretary  of  the  Society,  that,  on  a  day  subsequent  to 
the  last  return  of  the  list  of  shareholder  in  December 
1855,  Ford  and  Tilt  became  jointly  possessed  of  certain 
shares,  and  that,  **  in  my  presence,  the  said  Francis  Fordy 
for  himself,  and  the  said  Alfred  JHU,  his  copartner,  exe- 
cuted the  deed  of  settlement  of  the  said  Society  for  the 
said  shares,  and  that  they  thereby  became  shareholders. 
And  I  believe  they  were,  at  the  time  the  above  named 
plaintiff  obtained  his  judgment  in  this  action  on  12th  « 
August  last,  and  still  are,  such  shareholders  in  the  said 
Society.''      Bramwell  B.   referred    the   matter  to  the 
Court;  it  did  not  distinctly  appear,  either  on  the  affi- 
davits or  by  the  statement  of  counsel,  what  passed  before 
him,  or  on  what  grounds  he  made  the  reference. 

Notice  was  given  to  Ford  and  Tilt  that  an  application 
would  be  made  to  the  Court  for  a  rule  to  shew  cause 
why  the  plaintiff  should  have  execution  against  them, 
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and  why  they  should  Dot  pay  the  costs  of  the  applica-        i856. 
tion,  and  ''also  of  the  application  made  to  Mr.  Baron 
BramweU  for  the  same   purpose   in   pursuance  of  the 
reference  to  the  Court  directed  by  the  said  Mr.  Baron    Assoeancb 

^  SOCIKTY. 

BramweU^  and  upon  which  application  to  the  Court  the 
afiSdavits  of  &c.  (the  affidavits  used  at  Chambers), 
''  copies  of  which  have  already  been  given  you,  will  be 
used." 


Piffardf  in  this  Term,  obtained  such  a  rule,  drawn  up 
on  reading  these  affidavits  and  an  affidavit  of  service  of 
this  latter  notice. 

Holly  on  November  ISth,  shewed  cause.  The  statute 
requires  that  the  application  should  be  made  to  a  Judge 
of  the  same  Court  in  which  the  judgment  was  obtained. 
Baron  Bramwell  is  not  a  Judge  of  this  Court ;  and  the 
notice  given  to  appear  before  him  has  been  exhausted ; 
Corder  v.  The  Universal  GasUght  Company  (a).  That 
decision  was  confirmed  in  the  Exchequer ;  Edtcards  v. 
The  CameravLS  Railway  Company  (&).  Stat.  1  &  2  VicL 
e.  45.  s.  1.  gives  the  Judges  of  each  Court  general  juris- 
diction to  transact  business  for  all  the  Courts;  but  stat. 
7  &  8  Vict.  c.  110.  8.  68.,  which  is  subsequent  in  point  of 
date,  enacts  that  execution  shall  issue  by  leave  of  the  Court 
or  of  a  Judge  of  the  Court  in  which  judgment  has  been 
obtained.  {Erie  J.  The  point  does  not  seem  to  have 
been  the  ground  of  the  decision  either  of  the  Common 
Pleas  or  of  the  Exchequer  in  the  cases  you  cite.  It 
seems  to  have  been  reported  as  the  decision  of  Parke  li.^ 
at  Chambers,  and  acquiesced  in,  or,  at  least,  not  con- 


(a)  6  Com.  B.  190. 


(6)  15/vrif<,  470. 
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tradictedy  by  the  Judges  in  banc.  Lord  Campbell  C.  J. 
I  see  nothing  to  make  it  probable  that  the  Legblature 
should,  in  this  particular  case,  put  a  restriction  on  the 
authority  of  the  Judge  at  Chambers.  But  for  the  two 
cases  cited,  I  should  have  thought  it  clear  that  my  brother 
Bramwellf  sitting  at  Chambers,  might  do  every  thing 
which  a  Judge  of  this  Court  could  do  when  there.  I  have 
myself,  when  I  have  been  Judge  in  town  during  the  long 
vacation,  always  acted  on  the  supposition  that  I  had  all 
the  authority  of  a  Judge  of  every  Court  to  make  orders  in 
any  Court]  Then  there  is  not  sufficient  on  the  affidavits 
to  shew  that  Tilt  is  a  shareholder;  his  partner  could  not, 
as  such,  bind  him  by  executing  a  deed.  [Wightman  J. 
You  appear  for  TiU^  who,  if  he  did  not  give  due 
authority,  might  deny  it  and  does  not]  Lastly,  there 
has  been  an  order  very  recently  made  for  winding  up 
the  Company.  That  being  so,  the  Court,  in  its  discre- 
tion, will  not  grant  execution ;  Thompson  v.  Umoenal 
Salvage  Company  (a).  An  official  manager  has  not  yet 
been  appointed;  nor  is  there,  as  yet,  a  possibility  of 
making  any  affidavit  as  to  what  will  be  the  efiect.  [Lord 
Campbell  C.  J.  If  it  could  be  made  to  appear  that  there 
is  a  reasonable  prospect  of  the  creditor  being  satisfied 
as  speedily  and  thoroughly  as  by  issuing  execution,  we 
should  discharge  the  rule ;  and  if  it  is  not  shewn  that 
serious  damage  would  be  done  to  the  creditor  by  the 
delay  we  should  enlarge  the  rule  to  ascertain  how  the 
facts  are.] 


Piffardf  in  support  of  his  rule.    The  Court  of  Ex- 
chequer, in   thb  Term,  decided  that  the   pending  of 


(a)  3  Exch.  310. 
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proceediDgs,  under  the  Winding-up  Act,  did  not  take 
away  the  right  of  the  creditor  to  execution;  HSU  v. 
London  Asmrance  Company  (a).  [Lord  Campbell  C.  J. 
We  will  take  time  to  consider  as  to  the  first  objection. 
In  the  mean  time  the  rule  will  be  enlai^ged  for  a  week; 
at  the  end  of  which  time  both  parties  may  file  further 
affidavits.  If  on  those  it  appears  that  there  is  a  prospect 
of  speedy  satisfaction  under  the  Windmg-up  Act,  I,  at 
least,  shall,  as  at  present  advised,  refiise  leave  to  issue 
execution  against  a  single  shareholder.] 


1856. 
Palmsr 

T. 

JO8TICI 

AssuaANCB 
SoasTY. 


On  this  day  the  case  -was  mentioned  agwu  HM 
produced  no  affidavit  Piffard  produced  an  affidavit 
that,  on  inquiry  at  the  Chambers  of  Kindersley  V.  C, 
the  clerks  stated  that,  firom  the  state  of  the  business,  it 
would  be  at  least  two  or  three  years  before  any  moneys 
could  be  distributed  for  payment  of  the  claims  upon  the 
Society. 


Per  CuBiAM  (&).  The  execution  must  go  unless  there 
be  another  remedy  as  speedy  and  effectual,  or  nearly  so ; 
which  is  not  the  case  here.  As  to  the  other  point : 
there  is  no  decision  binding  this  Court  not  to  act  upon 
its  own  opinion,  which  is  that  BramtoeUB.  had  the 
same  powers  to  make  this  order  as  a  Judge  of  this  Court 
would  have  had. 

Rule  absolute  (c). 

(a)  Smee  reported,  \  H,  ^  N.  398. 

(6)  Lord  CampbeU  C.  J.,  CoUridge,  Wigkimam  and  ErU  Jt. 

(c)  8oe  Moriase  t.  Tk§  Royal  BrUi$h  Bank,  1  C.  B.  N,  S.  67. 
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Friday^ 
November  2l8t 


George  Russell  against  Anthonit  Snider 
Pellegrinl 


By  an  agree- 
ment in 


writing,  a  ship 
erea 


T  USHf  on  behalf  of  the  defendant,  in   this  Terra, 
obtained  a  rule   callinir  on   the  plaintiff  to  shew 

was  chartered  ^  ^ 

at  a  fixed  sum 
per  month. 
It  was  pro* 
▼ided,  tbat, 
"  should  any 
difference  of 
opinion  arise 
between  the 
parties  to  this 
contract, 
either  in 
principle  or 
detail,  the 
same*'  should 
be  referred. 
The  charterer 
claimed  from 
the  shipowner 
damages  for 
an  alleged 
breach  of  an 
implied  war- 
ranty of  sea- 
worthiness, 
and  desired  to 
have  this  claim 
referred.   The 
shipowner 
did  not  com- 
ply.   Then  the 
charterer  com- 
menced an 
action.     The 
monthly  hire 
hayioff  become 

due,  the  shipowner  demanded  it  from  the  charterer,  and,  on  his  refusal,  commenced  an 
action  against  him.  The  ground  of  refiisal  was  that  the  charterer  desired  to  have  all 
matters  referred  together,  whereby  he  would  have  the  benefit  of  a  set-off.  On  a  rule 
obtained  by  the  charterer  to  stay  proceedings  in  the  shipowner's  action :  field  (  Wiyhtmam  J. 
dubitante)  that,  though  there  was  no  dispute  as  to  the  subject  matter  of  the  action  itself, 
viz.  the  hire,  which  was  admittedly  due,  the  circumstances  gave  the  Court  jurisdiction 
under  stat  17  &  18  Viet.  c.  125.  s.  II.  And  the  Court,  being  satbfied,  notwithstanding 
the  pendency  of  the  cross  action,  that  the  charterer  had  always  been  desirous  to  refer  aO 
matters,  and  that  the  application  was  bon^  fide,  and  that  justice  would  bo  done  by  staying 
the  action,  made  the  rule  to  stay  proceedings  absolute. 


cause  whj  the  proceedings  in  this  action  should  not  be 
stayed  under  sect.  11  of  The  Common  Law  Procedure 
Act,  1852  (17  &  18  Vict.  c.  125.). 

From  the  affidavits  on  both  sides  it  appeared  that  a 
charter  party,  dated  8th  Februaryy  1856,  had  been 
signed  by  the  plaintiff  and  defendant.  It  was  expressed 
to  be  between  "Cre^^e-Bttweff"  (the  plaintiff),  **  acting 
for  and  by  authority  of  the  managing  owners  of  the 
good  screw  steam  ship  or  vessel  called  the  Butjadingerf^ 
of  the  one  part,  and  *^  Messrs.  A.  Snider  PeUegrini  ^  Co^ 
(the  defendant),  of  the  other  part.  By  this  agreement 
the  ship  was  to  be  at  the  disposal  of  the  defendant  for 
three  or  four  calendar  months,  at  his  option,  to  commence 
so  soon  as  she  should  arrive  at  London  from  her  then 
present  voyage.  The  charterers  were  to  pay  "735i 
per  month,  to  commence  on  the  day  the  vessel  shall  be 
placed  at  the  disposal  of  the  charterers,  such  payments  to 
be  made  in  cash  monthly,  at  the  expiration  of  each  month. 
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The  first  month's  hire,  free  of  any  interest  or  commission,        1856. 

to  be  paid  in  advance  prior  to  the  vessel  leaving  London.^      russell 

The  perils  of  the  seas  were  excepted.     The  charter    p^llkcbfni. 

party  contained  no  express  warranty  of  seaworthiness, 

and  was  not  worded  in  the  ordinary  style,  describing 

the  vessel  as  ''being  tight,  staunch  and  strong,  and  in 

every  way  fitted  for  the  voyage;"  but  there  was  nothing 

to  exclude  any  warranty  of  seaworthiness  implied  by 

law.     The  instrument  contained  the  following  clause. 

"Should  any  difference  of  opinion  arise  between  the 

parties   to  this  contract,  either  in  principle  or  detail, 

the  same  shall  be  referred  for  arbitration  to  two  persons, 

one  to  be  chosen  by  each  contracting  party,  with  power 

to  call  in  a  third  person  as  referee,  the  decinon  of  a 

majority  of  whom  shall  be  final  and  binding." 

The  vessel  was  put  at  the  disposal  of  Pellegrinu  He 
dispatched  her  to  Antwerp  to  take  on  board  a  cargo; 
be  paid  the  first  month's  hire,  73521,  as  required,  before 
the  vessel  left  London  ;  and  she  sailed.  On  her  arrival 
at  AfOwerp  she  was  in  a  leaky  state,  and  could  not 
take  on  board  the  cargo  without  repairs.  On  the  29th 
April,  Pellegrini  wrote  to  Russell  claiming  damages,  on 
the  ground  that  the  vessel  was  not  seaworthy  when 
placed  at  his  disposal,  and  requesting  him  to  join  in 
naming  arbitrators  to  decide  the  difference.  No  answer 
was  rettirned  to  this  claim,  or  to  a  subsequent  applica- 
tion from  PellegrinCs  solicitors  pressing  Russell  to  refer 
the  dispute.  On  23d  May  a  writ  was  issued  by  PeUe-- 
grini  against  RusseUy  to  which  an  appearance  was  entered, 
and  a  declaration,  on  a  breach  of  warranty  that  the 
vessel  was  seaworthy  at  the  time  she  was  put  at  his 
disposal,  was  delivered.  In  September^  Russell  issued 
against  Pellegrini  the  writ  on  which  the  present  action 
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1856.  ^^  founded;  and  PeUegrim  appeared.  On  I5th  Sepiem- 
RuBSBLL  *^»  Bussell  served  on  PeUegrim  a  demand  of  three 
PsLuauNi.  ™*"*^'  ^^  ^^  ^  ship,  with  a  notice  reqoiring  pay- 
ment, and  took  proceedings  under  the  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  VieL  e.  106.),  sect  78, 
calling  on  him  to  appear  in  the  Court  of  Bankruptcy. 
On  the  21st  October^  Pellegrini  did  appear:  the  proceed- 
ings were  adjourned  until  finally,  on  the  4th  November, 
an  order  was  made  that  Pellegrini  should  give  security. 
In  the  mean  time,  PeUegrim  having  changed  his  soUcitois, 
the  new  solicitors^  on  22d  October,  wrote  to  BuetdTs 
attorney  the  following  letter.  **  RuseeU  v.  PeUegrim. 
We  have  come  into  this  cause  as  the  attorneys  of  Mr. 
PeUegrifd;  and  the  order  to  change  will  be  served  upon 
you  to-morrow.  You  are  aware  that  it  is  stipulated 
in  the  charter  party  that,  if  any  difierence  of  opinion 
between  the  parties  should  arise,  either  in  principle  or 
detail,  the  same  shall  be  referred  to  arbitration  in 
the  usual  way.  Differences  have  arisen.  Your  client 
claims  to  be  paid  the  hire  of  the  vessel.  We  object  to  pay 
it  on  principle,  because  the  vessel  was  not  what  she  was 
represented  to  be,  and  was  not  maintained  in  an  efficient 
state;  we  claim  damages  firom  your  client  fiur  several 
breaches  of  the  charter  party.  Your  client  denies  those 
breaches.  It  seems  to  us  therefore  that  the  matter  in 
difference  ought  to  be  referred  according  to  the  stipuhi* 
tions  of  the  charter  party:  and  we  now  require  you 
to  name  an  arbitrator  on  the  part  of  Mr.  RuuelL  We 
are  prepared  to  name  one  on  the  part  of  Mr.  PeUegrim. 
If  you  shall  make  default  in  naming  your  arbitrator 
within  forty-eight  hours,  we  shall  apply  to  a  Judge  at 
Chambers  for  an  order  to  compel  the  reference  and  to 
stay  the  action  in  the  mean  time."    BuseeU  not  having 
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appointed  an  arbitrator,  a  summons  was  taken  out  to  1866. 

stay  the  proceedings,  which  was  heard  before  Crompton  Rvssbll 

J.,  who  made  no  order.     PeUegrim  deposed  that  he  pgiiJcaiNi. 
always  was  ready  to  refer  the  whole. 

Joseph  Brawn  now  shewed  cause.  The  Court  are 
called  upon,  for  the  first  time,  to  exercise  the  jurisdiction 
given  them  by  The  Common  Law  Procedure  Act,  1854 
(17  &  18  Viet  c.  125.),  sect  11.  By  that  section,  when- 
ever the  parties  to  an  instrument  in  writing  have  agreed 
<*  that  any  then  existing  or  future  differences  between 
them  shall  be  referred  to  arbitration,  and  any  one  or 
more  of  the  parties  so  agreeing**  **  shall  nevertheless 
commence  any  action  at  law  or  suit  in  equity  against 
the  other  party  or  parties,  or  any  of  them,"  **  in  respect 
of  the  matters  so  agreed  to  be  referred,  or  any  of  them, 
it  shall  be  lawful  for  the  Court  in  which  action  or  suit 
is  brought,  or  a  Judge  thereof,  on  application  by  the 
defendant  or  defendants,  or  any  of  them,  after  appearance 
and  before  plea  or  answer,  upon  being  satisfied  that  no 
sufficient  reason  exists  why  such  matters  cannot  be  or 
ought  not  to  be  referred  to  arbitration  according  to  such 
agreement  as  aforesaid,  and  that  the  defendant  was  at 
the  time  of  the  bringing  of  such  action  or  suit  and  still 
is  ready  and  willing  to  join  and  concur  in  all  acts 
necessary  and  proper  for  causing  such  matters  so  to  be 
decided  by  arbitration,  to  make  a  rule  or  order  staying 
all  proceedings  in  such  action  or  suit,  on  such  terms  as 
to  costs  and  otherwise  as  to  such  Court  or  Judge  may 
seem  fit**  Now  here  the  pliuntiflTs  claim  in  the  present 
action  is  not  one  of  the  matters  agreed  to  be  referred ; 
for,  as  to  it,  there  is  no  bona  fide  dispute  at  all.  Sup- 
posing that  there  is  an  implied  warranty  of  seaworthiness. 
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1856.  and  that  it  has  been  broken  (both  of  which  are  denied), 
Russell  Still  the  defendant  has  no  defence  to  this  action  for 
Pellegrinl  payment  of  the  monthly  hire  of  the  vessel  which  he 
has  had  in  his  service.  What  he  seeks  is,  by  this  pro- 
cess, to  obtain  time  for  paying  the  hire  now  overdue, 
or  perhaps  to  obtain  the  benefit  of  a  set-o£P  which  the 
law  does  not  give  him.  The  Court  of  Common  Pleas, 
in  the  exercise  of  their  discretion,  refused  to  order  a 
reference  where  the  effect  would  be  to  alter  the  dis- 
tribution of  assets  in  bankruptcy ;  Pennell  v.  Walker  (a). 
And,  even  supposing  that  the  Court  could  stay  this 
action,  in  which  there  is  no  matter  in  difference  on 
account  of  a  right  of  cross  action,  the  defendant  has, 
by  suing  in  that  other  action,  waived  his  right  to 
have  a  reference. 

Lush,  in  support  of  his  rule.  The  charter  party 
contains  a  stipulation  for  a  reference,  **  should  any 
difference  of  opinion  arise  between  the  parties  to  that 
contract,  either  in  principle  or  detail"  PeUegrinif  the 
charterer,  is  of  opinion  that  there  is  an  implied  warranty 
of  seaworthiness,  and  that  it  has  been  broken ;  and  he 
has  very  strong  grounds  for  so  thinking.  The  shipowner, 
Russell,  is  of  a  contrary  opinion ;  and  no  fairer  subject  for 
a  reference  could  possibly  arise.  Then  Russell  will  not 
refer ;  and  Pellegrini  is  obliged  to  sue  him :  but  PeUegrftii 
always  was  and  still  is  ready,  and  even  anxious,  to  refer  the 
whole ;  and  therefore  commencing  that  suit  is  no  waiver 
of  his  right  to  have  every  thing  referred.  Then  Russell 
brings  a  cross  action ;  and  it  is  quite  true  that  he  brings 
it  for  a  sum  actually  due,  and  that  the  existence  of  a  cross 

(a)  18  Com.  B.  651. 


XX.  VICTORIA.  1025 

claim  for  unliquidated  damages  is  no  legal  bar  to  the  i856. 
action ;  and  therefore  the  commissioner  in  bankruptcy  R^J^i^iir^ 
was  quite  right  in  requiring  Pellegrini  to  give  security.  p^j^j^^J^^^j^j^ 
But  the  very  object  of  a  mercantile  agreement  for  a 
reference  is  to  give  rights,  according  to  justice  and 
mercantile  usage,  though  not  according  to  technical  law. 
[Lord  Campbell  C.  J.  It  may  be  said  that  your  con- 
struction of  the  Act  gives  a  premium  on  getting  up 
cross  claims  for  the  purpose  of  enforcing  a  reference.] 
The  Court  has  a  very  great  latitude  of  discretion,  and 
would  never  make  absolute  such  a  rule  unless  it  were 
clearly  shewn  that  the  cross  claim  was  bona  fide,  and 
that  compelling  the  reference  would  effectuate  the 
original  object  of  the  parties  in  agreeing  to  a  reference 
of  prospective  disputes.  The  intention  of  the  I^egis- 
lature  was  to  give  effect  to  the  agreement  of  the  parties. 
No  mercantile  man  would  doubt  that  here  both  parties 
intended  every  thing  to  be  referred  together.  In  Pennell 
V.  Walker  (a)  the  rights  of  the  assignees  had  intervened, 
and  the  case  was  not  properly  within  stat  17  &  18  Vict 
e.  125.  5.  11.  The  Court  give  their  judgment  on  both 
grounds.     Neither  is  applicable  here. 

Lord  Cabipbell  C.  J.  I  am  of  opinion  that  this  rule 
should  be  made  absolute.  The  enactment  in  question 
is  a  most  salutary  one.  Somehow  the  Courts  of  law 
had  in  former  times  acquired  a  horror  of  arbitration ; 
and  it  was  even  doubted  if  a  clause  for  a  general 
reference  of  prospective  disputes  was  legal.  I  never 
could  imagine  for  what  reason  parties  should  not  be 

(a)   18  Com.  B.651. 
VOL.    VI.  3   U  E.    &   B. 
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1856.  permitted  to  bind  themselves  to  settle  their  disputes  in 
Russell  ^nj  manner  on  which  they  agreed.  The  decision  in 
PzLLEGRiNL  '^^^  ^*  AvcTy  (a\  that  an  agreement  that  there  should 
be  a  reference  before  the  party  should  be  at  liberty  to 
sue  might  be  so  made  as  to  be  binding,  was  a  veiy 
wholesome  decision.  The  enactment  in  The  Common 
Law  Procedure  Act,  1854,  sect  11,  had  for  its  object 
to  give  the  parties,  who  should  agree  that  their  difierenoes 
should  be  referred  to  arbitration,  the  full  benefit  of  such 
a  reference.  This  object  would  not  be  effected  if  the 
party  who  declined  to  refer  might  bring  an  action  for 
his  undisputed  demands,  though  there  were  cross  claims 
to  which  he  might  be  liable,  and  which  the  other  par^ 
wished  to  refer.  That  is  the  case  here:  though  there  is 
no  dispute  that  the  monthly  hire  is  due  at  law,  yet  it 
appears  that  there  is  a  bona  fide  cross  claim  for  damages; 
and,  though  these  could  not  be  set  off  against  the 
demand  for  monthly  hire,  it  must  have  been  in  the 
contemplation  of  the  parties  to  thb  agreement  that  in 
such  a  case  the  reference  should  include  every  thing. 
Now  it  appears  that  Mr.  Lushes  client  always  wished  for 
a  reference :  it  is  true  that,  when  the  other  side  refiised 
to  refer,  and  he  could  not  force  a  reference,  he  brought 
an  action;  but  that  is  not  at  all  inconsistent  with  his 
readiness  to  refer;  and  it  appears  to  me  that  he  really 
always  bona  fide  desired  a  reference,  and  was  willing 
to  refer  everything.  That  being  so,  it  appears  that  the 
case  provided  for  by  sect  1 1  has  arisen.  There  is  an 
agreement  in  uniting  that  **  should  any  difference  of 

(a)  6  ^.  X^  Go.  811,  in  Dom.  Proc.,  affirmiog  the  judgment  of  the 
Exch.  Ch.  in  Avery  t.  Seoit,  8  Bxch,  497,  which  rerentd  the  judgmeot 
of  Exch.  in  Seott  t.  Avtry,  8  Bxek.  487. 


T. 

Pellbgbini. 
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opinion  arise  between  the  parties  to  this  contract,  either        I866. 

in  principle  or  detail,  the  same  shall  be  referred  for      rubskll  ~ 

arbitration;^^    that  is  the  first  condition  in  sect  11. 

Then  has  one  of  the  parties  nevertheless  commenced 

an  action  at  law  against  the  other  in  respect  of  the 

matters  so  agreed  to  be  referred  ?  For  that  is  the  second 

condition.     Now,  I  think  that  both  the  demand  for  the 

monthly  hire,  and  the  cross  claim  for  damages,  arose 

out  of  the  contract,  and  are  matters  referrible  within 

thb  agreement;  and  therefore  we  have  power  to  stay 

the  action  if  satisfied  that  it  ought  to  be  stayed     There 

is  most  ample  power  given  to  the  Court  in  the  exercise 

of  its  discretion  to  prevent  abuse.     Unless  I  was  clearly 

satisfied  that  bona  fide  there  had  always  been  a  readiness 

on  the  part  of  the  applicant  to  refer,  and  that  there  was 

a  fair  dispute,  and  one  which  ought  to  be  referred,  I 

should  say  the  Court  ought  not  to  interfere.     But  when 

all  those  things  concur,  as  they  do  here,  I  think  we  should 

stay  the  action. 

Coleridge  J.  I  am  quite  satisfied  that  in  this  case 
the  application  is  bon&  fide,  and  that,  if  we  have  power 
to  enforce  a  reference,  this  is  a  proper  case  for  us,  in 
our  discretion,  to  do  so.  The  question  therefore  is, 
whether  this  case  is  within  the  meaning  of  the  enact- 
ment Now  the  enactment  is,  that,  if  there  be  an 
agreement  to  refer  disputes,  and  nevertheless  one  of  the 
parties  brings  an  action  **  in  respect  of  the  matters  so 
agreed  to  be  referred,  or  any  of  them,"  the  Court  may 
stay  the  action.  Now,  what  do  these  words  mean? 
I  apprehend  that  the  meaning  is  satisfied  if  an  action 
is  brought  on  any  of  the  matters  which  it  has  been 
3  u  2 


1028  MICHAELMAS  TERM. 

1856.  agreed  may  be  referred,  and  that  it  is  not  necessary,  in 
j^ugggLL  oJ^der  to.  give  the  Court  this  jurisdiction,  that  the  action 
PfiLLEGRi  should  be  in  respect  of  that  specific  matter  on  which  the 
dispute  really  arises.  Now  here,  on  reading  the  agree- 
ment, it  is  quite  clear  that,  if  any  dispute  had  arisen  as 
to  whether  the  hire  was  due  or  not,  that  would  have 
been  a  difference  of  opinion,  which  by  the  contract  was 
to  be  referred.  The  facts  are,  that  the  hire  is  admittedly 
due ;  and,  if  the  claim  for  it  stood  alone,  there  would  be 
no  difference  of  opinion  between  the  parties;  but  there 
is  a  very  serious  difference  between  the  parties  as  to 
another  point,  namely,  whether  the  now  defendant  is 
entitled,  under  the  contract,  to  damages  because  the 
ship  was  not  seaworthy.  I  think  the  very  thing  which 
the  Legislature  must  have  intended  was  to  avoid  the 
necessity  for  actions  and  cross  actions,  and  to  enable  the 
Court  to  say  that  in  such  a  case  one  reference  shall 
decide  them  all. 

WiQHTMAN  J.  This  enactment  should  receive  a 
liberal  construction,' for  the  purpose  of  effectuating  the 
beneficial  object  of  the  Legislature.  But,  though  this 
is  so,  I  have  come  to  the  same  conclusion  as  the  rest 
of  the  Court  with  great  hesitation,  on  account  of  the 
peculiar  language  of  the  Act.  Here  an  action  is  brought 
on  a  matter  arising  out  of  the  contract,  on  which  matter 
itself  there  is  no  dispute.  The  defendant,  it  is  admitted, 
has  no  defence  at  all  to  that  action.  But  he  has  a  bona 
fide  cross  claim,  which  he  had  made  before  the  plaintiff's 
claim  arose,  and  which  is  of  such  a  nature  that  it  cannot 
be  brought  into  the  present  suit  at  all.  The  words  of 
the  Act  give  us  jurisdiction  to  stay  the  action  if  it  be 
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brought  "in  respect  of  the  matters  so  agreed  to  be       \S5e. 

referred,  or  any  of  them."    The  question  is,  whether  ~r^^^^^]J7~ 

these  words  narrow  the  construction  of  the  Act  to  cases  _.     ^• 

Pellegrini. 

in  which  the  action  is  on  a  matter  as  to  which  there  is 
a  difference;  or  whether  it  is  enough  that  there  is  a 
cross  claim  on  which  there  is  a  difference,  which  by 
the  agreement  should  be  referred,  and  the  action  is  in 
respect  of  a  matter  which  might  be  included  in  that 
reference.  There  is  a  good  deal  of  difficulty  about  it; 
but,  on  the  whole,  the  spirit  of  the  enactment  is  in 
favour  of  the  application. 

Erle  J.  I  think  this  case  is  within  both  the  letter 
of  the  Act  and  the  intention  of  the  Legislature.  It  is 
agreed  that  the  intention  was  to  enable  the  Court  to 
carry  out  contracts  to  refer  disputes  as  far  as  might  be. 
Now  here  there  was  a  written  charter  party,  in  which 
I  assume  there  was  an  implied  agreement  by  the  one 
party  that  the  ship  was  seaworthy,  and  by  the  other  that 
he  should  pay  monthly  freight.  At  the  end  of  the  month 
both  those  engagements  have  been  broken.  The  ship- 
owner says,  pay  me  my  monthly  freight.  The  other 
says,  first  pay  me  my  damages.  "  Oh  no,"  says  the 
shipowner,  or  rather  his  lawyer :  "  these  are  unliquidated 
damages,  and  cannot  be  set  off.*'  The  charterer  says  in 
reply,  "  I  am  clearly  of  opinion  that  under  this  contract 
I  ought  not  to  pay  you  till  you  pay  me;  and,  if  you 
are  of  a  different  opinion,  I  claim  to  have  that  matter 
referred."  He  is  summoned  into  the  Bankruptcy 
Court ;  and  there  he  says,  "  That  is  my  defence." 
The  commissioner  says,  most  properly,  "  That  is  no 
defence  in  a  Court  of  law."    "  Well,"  says  the  merchant. 
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1 856.       ^^  ^^^^  is  the  precise  reason  why  I  want  a  reference  instead 

Russell      ^^  ^^  action  at  law.     li  it  not  an  honest  difference  of 

Pellegbini.   opi'^io^  within  the  meaning  of  our  agreement  ?"     Now, 

in  my  opinion  it  is,  and  the  case  is  within  the  letter  and 

spirit  of  the  Act ;  and,  therefore,  I  am  of  opinion  that 

the  rule  should  be  absolute. 

Rule  absolute. 


The  remaining  Cases  of  Michaelmas  Term  will  be 
reported  in  vol.  7. 


AN 


INDEX 


THE  PRINCIPAL  MATTERS. 


ACCEPTANCE. 

I.  Of  a  bill  of  exchange  on  account, 
when  evidence  of  a  fresh  promise, 
506.    Statute  of  Limiiations. 

II.  By  vendee  of  goods  above  the  value 
of  10/. 

1.  By  the  exercise  of  an  act  of  own- 
ership by  vendee,  726.  Statute  of 
Frauds^  II.  1. 

2.  Afler  bargain  disaffirmed  by  ven- 
dor, held  msufficienty  765.  Statute 
of  Frauds^  H.  2. 


ACCOUNT. 

Rendered  by  defendant  only, 
answerable  by  replication 
error  in  such  account. 


Plea  of, 
alleging 


Declaration  alleged  that  plaintiff 
let  mines  to  defendant,  for  twenty-one 
years,  at  a  clear  annual  rent  of  400/., 
and  a  tonnage  rent  on  the  ore  raised ; 
the  tonnage  rent,  if  it  amounted  to  or 
exceeded  400/.,  to  be  taken  instead  of 
the  400/. ;  and  if  it  fell  short  of  the 
400/.,  the  400/.  to  be  paid,  and  the 
deficiency  to  be  made  up  by  deduc- 


tions from  the  tonnage  rent  of  subse- 
quent years ;  and,  if  in  any  year  the 
tonnage  rent,  upon  ordinary  working, 
did  not  come  up  to  the  400/.,  the 
excess  of  payment  (if  any)  in  pre- 
vious years,  above  the  400/.,  might  be 
set  off  affainst  the  400/.  due  on  such 
year;  Uie  meaning  of  the  parties 
being  that  the  rent  of  400/.  should  at 
all  events  be  paid,  but,  if  more  than 
that  was  paid  in  any  one  year,  and 
afterwards  the  mines  should  not  pro- 
duce enough  to  pay  the  400/.,  de- 
fendant should  not,  throughout  the 
term,  be  liable  to  pay  more  than  the 
400/.  per  annum,  inclusive  of  the 
extra  rent  raised  by  tonnage  rent : 
covenant  by  defendant  to  pay  the 
rents :  breach,  non-payment  of  ton- 
ni^e  rent  upon  the  quantity  of  ore 
raised. 

Plea:  That  defendant  annually 
accounted  with  plaintiff  each  year 
conceminff  all  the  ore  raised  in  that 
year,  and  the  amount  of  tonnage 
rent ;  and,  on  each  accounting,  a  cer- 
tain sum  was  agreed  by  defendant 
and  plaintiff  to  be  the  balance  due, 
and  the  balances  were  paid  by  de- 
fendant to  plaintiff,  and  accepted  by 
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AGENT. 


plaintiff*,  in  full  satisfaction  and  dis- 
charge of  the  tonnage  rent  payable. 

Keplication :  That  the  accountings 
were  not  correct,  but  ore  was  omitted 
which  ought  to  have  been  included, 
hy  mistake,  and  through  ignorance  of 
facts  on  the  part  of  the  plaintiff;  and 
the  balances  stated  were  for*  less  ore 
than  was  raised;  and  the  balances 
were  paid  and  accepted  on  such  ac- 
countings. 

On  demurrer  to  plea  and  replica- 
tion, held : 

That  the  plea,  shewing  only  a  state- 
ment of  accounts  on  one  side,  did  not 
shew  a  statement  binding  plaintiff,  at 
any  rate  not  conclusively,  and  was  at 
any  rate  answered  by  the  replication 
shewing  error  in  the  account,  though 
not  fraud.    Perry  v.  AUwood^  691. 

ACKNOWLEDGMENT. 

Of  a  debt,  by  acceptance  of  bill  of  ex- 
change on  account,  506.  Statute  of 
Limitations. 

ACT  OF  BANKRUPTCY. 
Bankrupt  and  Inaolvent,  I. 

ACTION. 
I.  Right  of,  in  particular  cases. 

1.  By  assignee  of  insolvent  against  cre- 
ditor, for  seizure  under  judgment 
on  a  fraudulent  warrant  of  attorney, 
I.    Bankrupt  and  Insolvent^  I. 

2.  By  hirer  of  a  hackney  carriage 
against  the  proprietor,  207.  Agents 
I.  2. 

3.  By  owners  of  ship  against  shippers, 
for  shipping  dangerous  goods,  470. 
Ship,  n.  1. 

4.  For  malicious  prosecution.  What 
is  evidence  of  reasonable  and  pro- 
bable cause :  how  that  question  is 
to  be  lefl  to  the  jury,  511.  J^rt- 
dence.y  4. 

6.  For  taking  goods  of  plaintiff,  deli- 
vered to  defendant  by  a  third  party, 
plaintiff's  bailee,  wma  fide^  and 
with  intent  to  give  defendant  a  lien 


against    plaintiff,    which    did    not 
exist,  842.    Replevin,  I. 

6.  As^ainst  returning  officer,  for  wrong- 
fully rejecting  vote,  289.  Bate, 
11.  1. 

7.  By  allottee  of  surface,  against  the 
lord  of  the  manor,  for  injuring 
foundations  by  n^ligently  work- 
ing mines,  643.    Mine,  II. 

8.  On  policies  of  insurance.  See  /fi- 
surance. 

II.  Form  of.  See  Detinue,  Repietfin, 
Trover,  Use  and  Occupation, 

III.  Costs  of.    See  Costs. 

TV.  Limitation  of.    See  Statute  of  lami" 
tations. 

ADJUDICATION. 

Of  Insolvent  Court,  effect  of,  as  evi- 
dence against  insolvent,  1.  Bankrupt 
and  Insolveitt,  II.  1. 

ADMISSION. 

Of  debt,  by  accepting  bill  of  exchange 
on  account,  506.  Statute  of  lAmita-- 
tions. 


ADVANCE. 

To  consignors  of  cargo.  In  whom  the 
property  lies,  after  bankruptcv  of 
consignors,  in  an  unaccepted  cu-afl, 
drawn  by  consignee  on  consignors, 
at  their  reauest,  in  favour  of  the 
party  advancing,  742.  Bills  of  Ex- 
change  and  Promissory  Notes,  II. 

AFFILIATION. 
Order  of.     See  Bastardy. 

AGENT. 
I.  Liability  of  principal  for  acts  of. 

1.  Collection  and  delivery  of  goods  by 
agents  of  railway  Company;  how  far 
it  affects  the  right  of  the  Company 
as  to  charges,  under  their  special 
Act,  for  conveyance  of  goods  not  so 
collected,  77.     Carrier. 


AGREEMENT. 


APPEAL. 
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2.  Liability  of  proprietor  of  a  hack- 
ney carriage,  for  luggage  lost  by 
driver. 

A  cab  plying  in  the  streets  of 
London^  in  the  ordinary  way,  was 
hired  by  P.  to  carry  his*  luggage. 
The  luggage  was  lost  by  the  fault 
of  the  driver.  On  the  cab  was 
the  name  of  H,  as  proprietor  of  it, 
which  he  in  fact  was.  y.,  a  licensed 
driver,  was  actually  driving  at  the 
time.  P.  sued  H,  on  a  contract  to 
carry  his  luggage.  Plea:  denying 
the  liability.  On  the  trial  it  appeared 
that  Y.  each  day  pud  a  sum  ot  money 
to  H.  for  the  use  of  a  cab  &nd  two 
horses  for  the  day,  depositing  his 
licence  with  H,  before  he  took  the  cab 
out,  in  compliance  with  the  Metropo- 
litan Uackney  Carriage  Acts ;  and  Y. 
made  what  he  could  by  the  use  of  the 
cab  and  horses. 

Held,  that  taking  into  consideration 
the  provisions  of  those  Acts  (1  &  2 
W.  4.  c.  22.  and  6  &  7  Vict.  c.  86.), 
the  driver  must  be  taken  to  be  the 
agent  of  the  proprietor  with  authority 
to  make  contracts  for  the  employment 
of  the  cab  on  his  account;  and,  con- 
sequently,  that  the  action  was  rishtly 
brought  against  the  proprietor.  FoW' 
Us  V.  Hider,  207. 

3.  Liability  of  principal  arising  from 
ratification  of  agent's  w'eement, 
868.     Statute  of  Frauds^  L 

4.  Renunciation  of  contract  by  agent 
of  defendant,  when  not  a  dispensa- 
tion by  plaintiff,  and  therefore  not 
a  defence,  953.     Shipy  U.  3. 

II.  Rights  of  agent. 

Of  shipmaster,  having  signed  bills  of 
lading  as  agent  for  charterers,  232. 
Bill  of  Ladings  I, 

AGREEMENT. 

I.  For  a  lease. 

To  grant  "  a  lease"  for  *'  a  term  of" 
four  years.  Construction  of,  255, 
Condition  Precedent,  1. 

II.  Of  sale.    Admissibility  of  oral  evi- 
dence shewing  that  it  was  to  be  an 


agreement  only  on  a  certain  condition, 
370.     Contract,  IX.  1. 

III.  Evidence  of,  qualifying  the  delivery 
of  a  deed,  986.    Deed,  III.  2. 

IV.  To  refer.  Stay  of  proceedings  by 
Court,  1020.    Arbitration,  I. 

See,  generally.  Contract. 

ALLOTMENT. 

I.  Qualified  right  of  allottee  of  surface 
to  support,  as  against  allottee  of  mine, 
593.    Mine,!. 

II.  Right  of  allottee  of  surface  to  sup- 
port, as  against  lord  of  manor,  643. 
Mine,  II. 

ALTERATION. 

In  deed,  by  filling  up  blank,  795.  Deed, 
Ul.l. 

AMENDMENT. 

I.  Of  a  misdescription  in  a  voting  paper, 
at  an  election  of  councillors  under  the 
Municipal  Corporation  Reform  Act, 
when  allowable,  363.  Municipal  Cvr^ 
poration  Reform  Act,  I. 

II.  Of  the  copy  of  order  of  maintenance, 
and  grounds  of  settlement,  &c.,  of  a 
pauper  lunatic,  919.    Poor,  I.  2. 

APPEAL. 
I.  Right  of. 

1.  Against  conviction  under  Act  for 
prevention  of  cruelty  to  animals. 

Stat.  12  &  13  Vict.  c.  92.  enacts,  by 
sect.  14,  that  a  party  convicted  by  a 
justice  under  the  Act  shall  pay  such 
penalty,  damage  or  compensation  as 
the  justice  shall  adjudge,  order  or 
award,  together  with  the  costs  of  con- 
viction, to  be  settled  by  such  justice. 

Sect.  25  gives  an  api>eal  to  Quarter 
Sessions  in  all  cases  where  the  sum 
adjudged  to  be  paid  on  any  convic- 
tion shall  exceed  2/. 

Held :  that  this  gives  an  appeal 
only  in  cases  where  the  sum  adjudged 
to  be  paid  as  penalty,  damage,  or  com- 
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APPEAL. 


ARBITRATION. 


peDsation,  ezclnsiTe  of  the  costs,  ex- 
ceeds 2/. 

Therefore,  where  a  portj  was  con- 
victed and  adjudged  to  pay  2«.  6d, 
as  a  penalty,  and  2/.  7«.  6d,  for  costs, 
and  gave  notice  of  appeal,  which  he 
afterwards  abandoneo,  and  the  Ses- 
sions made  an  order  upon  him  to 
pay  a  certain  sum  to  the  respondent 
towards^  his  costs  in  the  appeal,  this 
Court  issued  a  certiorari  to  Isring 
up  the  last  mentioned  order,  to  be 

rished.  Thouffh  sect.  26  enacts 
t  no  order  shall  be  removed  by 
certiorari.  Hegina  v.  Justices  ofWoT' 
urickshire^  837. 

2.  Affainst  an  order  of  Commissicmers 
under  a  local  Act. 

A  town  improvement  Act  gave  a 
right  of  24ypeal  against  any  oraer  of 
the  Commissioners  to  any  person 
aggrieved  by  it. 

At  a  meeting  of  rate  payers  it  was 
resolved  that  Uie  Commissioners  be 
empowered  out  of  the  town  funds 
(raised  under  the  Act)  to  prosecute 
an  application  to  Parliament  for  a 
local  Act.  The  application  failed.  The 
Commissioners  made  an  order  for  the 
payment  of  the  ezpences  out  of  the 
town  funds.  The  mover  of  the  resolu- 
tion empowering  the  Commissioners 
to  promote  the  bill  appealed  as  a  rate 
payer  against  this  oraer. 

Held,  that  he  was  precluded  from 
ap{)ealing  as  aggrieved  by  an  act 
which  he  had  sanctioned.  Uarrvp  v. 
Bayleif^  218. 

II.  Notice  of,  under  stat.  41 G.  3.  c.  23. 

Sessions  bound  to  respite  for  want  of 
notice  to  all  the  proper  parties. 

On  an  appeal  against  a  poor  rate, 
the  respondents  at  the  next  Session 
required  the  appellant  to  prove  notice 
of  appeal  to  the  proper  parties,  under 
Stat.  41  G.  3.  c.  23. ;  the  appellant 
having  failed  to  do  so,  the  Sessions 
made  an  order  dismissing  the  appeal, 
with  costs. 

Held,  that  the  Sessions  had  no  dis- 
cretion, but  were  bound  to  enter  and 
respite  the  appeal.  The  order  dis- 
missing was  quashed,  as  made  with- 


out jurisdiction ;  and  a  rule  to  enter 
contmnances  and  hear  the  said  appeal 
upon  the  merits  was  made  absolute. 
Hegina  v.  Eyre^  992. 

m.  Costs  of,  against  decisions  of  Court 
below  in  granting,  discharging,  or 
making  absolute  a  rule,  675,  681. 
Common  Law  Procedure  ActSy  III. 


APPRENTICE. 

Order  by  justices,  for  binding  a  pani>er 
apprentice.  What  amount  of^juris- 
dictioii  the  order  must  shew  on  the 
face  of  it,  715.    JicrtM^icfitVm,  lY.  1. 


ARBITRATION. 

I.  Agreement  to  refer  to.    Stay  of  pro- 
ce^ngs  in  action. 

By  an  agreement  in  writing,  a  ship 
was  chartered  at  a  fixed  sum  per 
month.  It  was  provided,  that, 
« should  any  difference  of  opinion 
arise  between  the  parUes  to  this  con- 
tract, either  in  principle  or  detail, 
the  same"  should  be  referred.  The 
charterer  claimed  from  the  shipowner 
damages  for  an  alleged  breach  of  an 
impli^  warranty  of  seaworthiness, 
and  desired  to  have  this  claim  referred. 
The  shipowner  did  not  comply.  Then 
the  cluu*terer  commenced  an  action. 
The  monthly  hire  havins  become  due, 
the  shipowner  demanded  it  from  the 
charterer,  and,  on  his  refusal,  com- 
menced an  action  against  him.  The 
ground  of  refusal  was  that  the  char- 
terer desired  to  have  all  matters 
referred  together,  whereby  he  would 
have  the  Mnefit  of  a  set-off.  On  a 
rule  obtained  bv  the  charterer  to  stay 
proceedings  in  tne  shipowner*s  action : 
Held  (mghtman  J.  dubitante)  that, 
though  there  was  no  dispute  as  to  the 
subject  matter  of  the  action  itself,  viz. 
the  hire,  which  was  admittedly  due, 
the  circumstances  gave  the  Court 
jurisdiction  under  stat  17  &  18  Vict, 
c.  125.  «.  11.  And  the  Court,  being 
satisfied,  notwithstanding  the  pen- 
dency of  the  cross  action,  that  the 
charterer  had  always  been  desirous  to 
refer  all  matters,  and  tiiat  the  appli- 


APPOINTMENT. 


ASSURANCE. 
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cation  was  bonft  fide,  and  that  justice 
would  be  done  by  staying  the  action, 
made  the  rule  to  stay  proceedings 
absolute.    RusseU  ▼.  Pellegrini  1020. 

n.  Compulsory  reference,  under  Com- 
mon Law  Procedure  Act,  1854. 

1.  Constructive  consent  of  parties 
to  enlargement  of  time  by  arbi- 
trator. 

On  a  compulsory  reference  under 
the  Common  Law  Procedure  Act, 
1854  p7  &  18  Vict  c.  125.),  it  is  no 
objection  to  entering  up  judgment  on 
the  award,  under  sect.  3,  that  the  award 
was  made  more  than  three  months 
afler  the  arbitrator  entered  on  the 
reference,  though  the  order  of  re- 
ference names  no  time,  and  no  written 
consent  for  enlarging  the  time  has 
been  civen  by  the  parties,  if  it  appear 
that  the  parties  have,  within  a  month 
before  the  making  of  the  award,  acted 
upon  the  reference  as  still  subsisting, 
such  acting  estopping  them  from  say- 
ing that  the  circumstances  necessary 
to  give  jurisdiction  to  the  arbitrator 
did  not  exist.  Tyennan  v.  Smithy 
719. 

2.  Power  of  Judge  to  remit  to  arbi- 
trator. 

The  Common  Law  Procedure  Act, 
1854  (17  &  18  Viet  c.  125.),  *.  8.,givinjg 
the  Court  or  a  Judge  power  to  remit 
matters  referred  to  Uie  reconsideration 
of  the  arbitrator,  applies  to  references 
authorized  by  a  submission  containing 
a  clause  that  it  may  be  made  a  rule  of 
Court,  and  not  expressly  excluding 
such  power.  The  section  is  not  con- 
fined to  compulsory  references  ordered 
under  the  powers  of  the  Act. 

When  an  award  is  remitted  back  to 
the  arbitrator  only  to  set  it  right  on 
the  face  of  it,  he  is  not  bound  to 
rehear  the  parties.  Morris's  Arbi- 
tration^ 383. 
III.  Costs  of  action  ordered  to  abide 
event  of  award;  when  plaintiff  is 
entitled  to  them,  215.     Costs,  I.  2. 

APPOINTMENT. 

Of  inspector  of  weights  and  measures 
for  a  district,  in  whom,  830.  Juris- 
diction,  IIL  3. 


ARCHBISHOP. 

When  compulsory  on  him  to  proceed  to 
hear  ana  pronounce  sentence,  having 
issued  a  commission  under  the  Church 
Discipline  Act,  546.  See  Church 
Discipline  Act. 

ARTIFICER. 

Vf ithin  meaning  of  Truck  Act.  See 
Truck  Act 

ASSIGNEE. 
See  Bankrtqft  and  Insolvent^  III. 

ASSIGNMENT. 

I.  Of  shares. 

1.  What  is  a  transmission,  what  a 
transfer,  of  shares,  within  the  mean- 
ing of  the  Companies  Clauses  Con- 
solidation Act,  277.  Company,  11.  1 . 

2.  What  description  of  deed,  con- 
veying shares  m  a  joint  stock  Com- 
pany, the  Compan]^  are  bound  to 
register,  under  provisions  similar  to 
those  of  the  Companies  Clauses  Con- 
solidation Act,  415.  Company,  11. 2. 

II.  Of  personalty  generally. 

Equitable  assignment  by  wife  to  hus- 
band, of  money  bequeathed  to  her 
use,  and  previously  assigned  by  her 
to  trustees  in  trust  for  herself. 
When  such  equitable  assignment 
good  as  against  the  trustees,  in  an 
action  bv  the  husband,  497.  Hus- 
band  and  Wife. 

IIL  Fraudulent. 

What  is. 

1.  A  charge  by  warrant  of  attorney, 
void  wiOiin  stat.  1  &  2  Vict.  e.  110. 
s.  39.,  1.  Bankrupt  and  Insolvent, 
IIL  1. 

2.  Not  a  bill  of  sale  given  as  security 
for  fresh  advances  only,  296.  Bank- 
rupt and  Insolvent,  I. 

ASSURANCE. 
See  Insurance. 
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ASYLUM. 


BAILMENT. 


ASYLUM  (COUNTY  LUNATIC.) 

Expenses  of  conyeyance  of  pauper  lu- 
natic, 919.    Poor^  I.  2. 

ATTORNEY. 

I.  When  privileged  to  lav  venue  in  Mid- 
dlesex, 982.     Trialy  I. 

II.  When  liable  to  pay  costs  of  taxation, 
under  stat.  6  &  7  \ict  c.  63.,  285. 
Co9i»^  IL  1. 

ATTORNEY.    (WARRANT  OF.) 
WarrvnJL  of  Attorney. 

AUCTION. 

Purchaser  of  an  estate  precluded  from 
making  an  objection  to  title  exclud- 
ed by  the  conditions  of  sale,  659. 
Contract^  VII.  5. 


AUDITOR. 

L  Poor  law. 

His  disallowance  of  attorney's  bill  of 
costs  final,  408.     Certiorari  III. 

II.  Under  Metropolb  Local  Manage- 
ment Act. 

Action  for  malicious  rejection  of  vote 
at  election  of  auditor,  289.  Rate^ 
n.  1. 


AVERAGE. 
See  Insurance. 

AWARD. 

I.  Enlargement  of  time  by  arbitrator. 
Constructive  consent  of  parties,  719. 
ArUtration^  II.  1. 

II.  Rehearing  of  parties  by  arbitrator, 
on  award  being  remitted,  383.  Arbi- 
tration, II.  2. 

III.  Costs  of  action  ordered  to  abide 
event  of  award.  When  plaintifi*  is 
entitled  to  them  under  the  award, 
215.     CosU,  I.  2. 


BAILIFF. 
See  County  Court,  II. 

BAILMENT. 
I.  Liability  of  bailor  to  bailee. 

1.  Of  shippers  of  goods  of  a  dan- 
gerous nature  on  board  a  general 
ship,  whereby  cargo  dama^d,  with- 
out the  knowledge  of  shipowners, 
470.    Ship,  II.  1. 

2.  Of  vendee  of  a  horse,  afterwards 
permitting  it  to  remain  in  posses- 
sion of  vendor,  726.  Statute  of 
Frauds,  IL  I. 

IL  Liability  of  bailee  to  bailor. 

1 .  Of  innkeeper  for  goods  of  guest. 

Where  the  goods  of  a  guest  at  an 
inn  are  lost,  the  innkeeper  is  liable  as 
for  breach  of  duty  unless  the  negli- 
gence of  the  guest  occasions  the  loss 
m  such  a  way  as  that  the  loss  would 
not  have  happened  if  the  guest 
had  used  the  ordinary  care  that  a 
prudent  man  may  be  reasonably  ex- 
pected to  have  taken  under  the  cir- 
cumstances. Where  there  is  such 
negligence,  the  innkeeper  is  not  re- 
sponsible. 

Therefore,  where  an  innkeeper  set 
up  such  negligence,  in  answer  to  an 
action  by  tne  owner  for  the  loss  of 
goods,  and  the  Judge  told  the  jury 
that  the  innkeeper  was  responsible 
unless  there  had  been  gross  negligence 
on  the  part  of  the  owner,  but  did  not 
explain  what  would  constitute  gross 
negligence :  Held,  a  misdirection,  in- 
somuch as  the  jur^  might  have  under- 
stood that  the  plaintiff  was  entitled  to 
recover  unless  there  had  been  an  ab- 
sence, on  his  part,  of  even  the  loosest 
degree  of  care.  Cashill  v.  Wright, 
891. 

2.  Of  shipowner  to  shipper,  for  dam- 
age to  goods  of  the  latter,  caused 
by  leakage  from  goods  of  a  third 
party,  477,  note  (Q.     Ship,  IIL  1. 

3.  Of  tenant  agreeing  with  landlord 
to  purchase  goods  of  which  tenant 


BANK. 


BANKRUPT  AND  INSOLVENT.     103?* 


was  in  possession  as   such,    765. 
Statute  of  Frawdsy  11.  2. 

III.  Liability  of  third  parties  for  acts 
of  bailee. 

Liability  of  third  party  for  goods  of 
bailor  deliyered  to  nim  by  bailee 
with  intent  to  siye  such  third  party 
a  lien,  842.    &/>2emii,  I. 

BANK. 

Resolution  of  directors  of  joint  stock 
Company  to  borrow  money  from 
bank,  on  bond  ;  how  far  presumable, 
when  money  is  borrowed,  and  au» 
thority  so  to  borrow  exists,  327. 
Company^  I.  2. 

BANKRUPT  AND  INSOLVENT. 

I.  Act  of  bankruptcy.  * 

Bill  of  sale,  when  held  not. 

^.,  a  trader,  by  bill  of  sale,  conyeyed 
all  his  stock,  and  all  the  stock  that 
should  during  the  continuance  of  the 
security  become  his,  with  a  power  of 
sale,  to  C,  as  a  security  for  money  to 
be  advanced  by  C,  The  bill  of  sale 
was  drawn  up  as  a  security  for  an 
existing  debt,  as  well  as  for  fresh  ad- 
vances; but  this  was  a  mistake,  the 
whole  consideration  being  fresh  ad- 
vances not  to  exceed  a  certain  sum. 
C  made  the  advances  ;  the  property 
in  fact  was  of  about  three  times  the 
value  of  Uie  advances.  B.  was  at  this 
time  in  reality  insolvent:  but  the 
Court,  which  had  power  to  draw  in- 
ferences of  fact,  drew  the  inference 
that  the  advances  were  bonft  fide  asked 
for  and  made  with  a  view  to  keep  the 
business  going,  and  in  the  belief  that 
they  would  enable  B,  to  get  over  his 
difnculties.  Afterwards  C.  took  pos- 
session of  the  goods.  B.  being  declared 
a  bankrupt,  his  assignees  brought 
trover  against  C,  contending  that  the 
transaction  in  question  was  itself  an 
act  of  bankruptcy.  On  a  case  statins 
these  facts,  in  which  the  Court  had 
power  to  draw  inferences  of  fact : 

Held,  that  the  transaction  must  be 
viewed  as  if  the  bill  of  sale  had  been 
drawn  as  it  was  intended  to  be,  en- 
tirely as  a  security  for  fresh  advances. 


That  the  effect  of  pledging  the 
whole  of  the  trader's  property  for  such 
advances  was  not  necessarily  to  delay 
his  creditors,  as  the  advances,  even  if 
bearing  a  small  proportion  to  the 
value  of  the  property  pledged,  might 
be  of  more  advantage  to  the  trader 
and  his  creditors  than  the  property 
itself;  and,  consequently,  that  the  bill 
of  sale  In  diis  case,  being  in  fact  bonft 
fide,  was  not,  in  point  of  law,  frau- 
dulent, nor  an  act  of  bankruptcy. 
Bitilegtone  v.  Cooke,  296. 

11.  Discharge  by  Insolvency  Court. 

Terms  on  which  Court  of  Queen's 
Bench  will  set  aside  the  outlawry  of 
an  insolvent,  finally  dischatged  by 
Insolvency  Court. 

Defendant  was  outlawed  on  final 

?rocess  at  the  suit  of  the  plaintiff. 
>efendant  then  petitioned  Uie  county 
court,  under  the  Insolvent  Debtors' 
Act,  for  his  discharge,  inserting  the 
judgment  debt  in  his  schedule ;  and 
that  court  ordered  him  to  be  dis- 
charged forthwith.  Defendant  then 
moved  thb  Court  to  set  aside  the 
outlawry. 

This  Court  set  aside  the  outlawry 
on  the  terms  of  the  defendant  assign- 
ing to  the  provisional  assignee,  if  re- 
quired by  the  Court  for  relief  of 
Insolvent  Debtors,  all  goods  belonging 
to  him,  if  any,  up  to  his  final  discharge, 
which  did  not  vest  in  the  provisional 
assignee  by  the  vesting  order,  and 
paying  the  costs  of  the  outlawry,  if 
any,  not  included  in  the  •  schedule, 
the  costs  of  the  application  to  this 
Court,  and  the  costs  of  an  attendance 
on  the  same  matter  before  a  Judge  at 
Chambers.  Basterjield  v.  Sproye, 
376. 

no.  Assignees. 

Rights  of. 

1.  Against  a  creditor  having  issued 
execution  upon  a  judgment  on  a 
warrant  of  attorney,  void  within 
Stat.  I  &2  Vict.  c.  no.  e.  59. 

Trover  by  the  assignee  of  F.,  an 
insolvent  debtor,  for  a  conversion  in 
the    time    of  the    insolvent.    Pleas, 
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amongst  others,  Not  guilty,  and  a  plea 
justifying  the  conversion  as  being  a 
seizure  under  a  fi.  fa.  issued  before 
the  insolyencj  on  a  judment  against 
F.  in  favour  of  the  defendant.  Re- 
plication :  that  F^  within  three  months 
oefore  his  imprisonment,  being  in  in- 
solvent circumstances,  with  a  view  of 
petitioning  the  Court,  fraudulently 
charged  his  estate  in  favour  of  de- 
fendant, being  a  creditor,  bj  a  war- 
rant of  attorney  void  within  stat.  1  & 
2  Vict.  c.  110.  s.  59.,  and  that  the 
judgment  was  on  that  warrant  of  at- 
torney. Issue  was  taken  on  the  rep- 
lication. The  verdict  was  found  for 
the  plaintiff  on  all  the  issues;  and  he 
had  judgment.  Error  was  brought 
on  the  record,  and  also  on  a  bill  of  ex- 
ceptions, which  set  forth  the  evidence. 
By  this  it  appeared  that  the  judgment 
was  on  a  warrant  of  attorney,  volun- 
tarily given  with  a  view  of  petitioning 
the  Court,  and  the  defendant  had  dis- 
posed of  tiie  goods  seized  before  the 
insolvency.  The  Judge  ruled  that 
this  was  evidence  of  a  conversion,  to 
which  ruling  there  was  an  exception. 

Held,  by  Jervis  C.  J.,  Alderson  B., 
CreatweU  J.  and  Martin  B.,  with 
whom  Sir  W,  Mcade^  before  his  retire- 
ment from  the  Bench,  agreed,  that  the 
warrant  of  attorney  was,  under  stat. 
1  &  2  Vict.  c.  110.  $.  59.,  wholly  void, 
and  not  merely  voidable ;  that  the  as- 
signee mi^ht  sue ;  and  that  trover  for 
a  conversion  of  JP.*8  goods  before  the 
insolvency  was  a  proper  form  of  ac- 
tion; that  therefore  the  judgment 
was  right,  and  the  ruling  unexcep- 
tionable. 

Held,  by  WiUuum  J.  and  Crmoder 
J.,  wiUi  whom  Lord  Wentieydaie^ 
before  his  retirement  from  the  Bendi, 
agreed,  that  the  warrant  of  attorney 
was  not  absolutely  void,  but  valid  tifi 
the  assignee  elected  to  avoid  it. 
That  there  was  consequently  no 
wrongful  conversion  before  the  msol- 
vency ;  and  that  the  plaintiff  if  en- 
titled to  recover  at  all,  could  not  re- 
cover in  trover ;  and  ijiat  there  ought 
to  be  a  venire  de  novo  on  the  bUlof 
exceptions  on  the  ruling  as  to  Not 
guilty,  and  judgment  non  obstante 
veredicto  on  the  insufficiency  of  the 
replication  to  the  special  plea. 
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On  the  bill  of  exceptions,  it  i 
that  the  plaintiff  had  tendered  in  evi- 
dence an  adjudication  of  the  Insolvent 
Court,  discharging  F.  afW  he  had 
been  in  custody  for  one  year,  and  had 
•roved  that  immediately  afterwards 
le  was  allowed  to  so  free  by  the  de- 
fendant, who  was  his  only  detaining 
creditor.  The  defendant's  counsd 
offered  to  admit  that  such  an  order 
was  made,  but  objected  to  its  being 
read.  The  judge  ruled  that  it  might 
be  read ;  to  which  the  defendant  ex- 
cepted. It  was  read;  and  it  stated 
the  detainer  for  a  year  to  be  on  the 
ground  that  the  warrant  of  attorney 
was  a  fraudulent  preference. 

Held,  by  the  whole  Court,  that  the 
adjudication  was  admissible,  not  as 
evidence  of  the  truth  of  the  ground  on 
w^ch  it  purported  to  be  made,  but 
because  that  adjudication,  followed  by 
the  immediate  discharge  of  F.,  was 
evidence  of  defendant's  complicity 
with  F.  And  that  the  plaintiff  was 
not  bound  to  take  the  defendant's 
admission  of  its  effect. 

Judgment  affirmed.  BiUiter  v. 
Yowig,  1. 


2.  To  the  property  in  an  unaccepted 
draft,  drawn  by  the  consignees  of  a 
cargo  upon  the  bankrupts,  (the  con- 
signees) before  bankruptcpr  at  their 
request  in  favour  of  a  third  party 
who  had  made  advances  to  them  on 
the  cargo,  742.  Bills  of  Exchange 
and  PranttMory  Notes^  IL 

3.  To  unfixed  materials  of  an  un- 
finished ship,  in  the  course  of  build- 
ing by  the  bankrupt  for  a  third 
party. 

J.,  a  ship  builder,  agreed  to  buUd 
an  iron  steam-ship  for  plaintiff  on  the 
same  terms  as  other  vessels  which  he 
had  previously  built  for  him.  By 
reference  to  these  terms  it  appeared 
that  the  price  was  to  be  16,000/.,  pay- 
able by  mstalments,  the  first  instal- 
ment'tobe  1000/.  payable  immediately. 
The  second,  third  and  fourth,  of  10002. 
each,  to  be  payable  at  the  end  of  two, 
three  and  four  months  respectively 
from  the  date  of  the  order;  the  re- 
maining  12,000/.   to   be  payable  by 


BANlTkUPT  AND  INSOLVENT. 


1039 


instalments  of  3000Z.  each,  the  first 
3000^  at  the  end  of  six  months,  pro- 
Tided  the  vessel  was  plated  and  decks 
laid ;  the  second  30002.  at  the  end  of 
eif^ht  months,  provided  the  vessel  was 
readj  for  triid;  the  third  3000/.  at 
the  end  of  eleven  months,  provided 
the  vessel  was  according  to  contract 
and  perfectly  completed ;  the  last  in- 
stalment of  30002.  at  the  end  of  thir- 
teen months ;  the  vessel  to  be  biult 
under  the  superintendence  of  H^  ap- 
pointed for  toat  Durpose  by  plaintiff, 
and  according  to  nis  specifications. 

The  building  commenced  under  the 
superintendence  of  H.  Flaintifr  ad- 
vanced money  to  •/!  in  anticipation  of 
the  instalments.  In  the  tenth  month 
J.  became  bankrupt :  the  vessel  was 
at  that  time  unfinished  in  J.^s  yard  ; 
and  engines  and  parts  of  the  frame 
work  otthe  vessel,  adapted  for  th^  un- 
finished ship,  but  not  yet  fixed  into 
her  firame  work,  were  there  also. 
Plaintiff  claimed  the  unfinished  vessel 
and  these  engines  and  parts  of  the 
frame  work.  The  assignees  of  J,  kept 
them  as  part  of  the  estate  of  J, 
The  amount  paid  in  advance  by 
plaintiff  exceeded  the  value  of  this 
property. 

In  an  action  by  pliuntiff  aftainst  the 
assignees,  a  case  was  stated  for  the 
opinion  of  this  Court,  giving  power  to 
draw  inferences  of  fact,  ana  setting 
forth  the  above  facts,  and  also  that  the 
unfinished  ship  was  known  at  /.'s 
vard  as  plaintiff's  ship,  and  that  J7. 
had,  with  X's  consent,  before  the 
bankruptcv,  stamped  plaintiff's  name 
on  the  xeel  of  the  vessel,  for  the  ex- 
press purpose  of  indicating  that  she 
was  the  property  of  plaintiff.  The 
questions  were,  whether  the  property 
belonged  to  plaintiff  or  the  assignees. 
And  whether  plaintiff  could  recover 
special  damages  for  the  detention  of 
tne  ship,  beyond  its  value. 

The  Court  of  Queen's  Bench  decided 
that  tiie  phuntiff  was  entitled  to  re- 
cover in  respect  both  of  the  ship  and 
of  the  loose  engines  and  materials ; 
and  that  he  was  also  entitled  to  re- 
cover special  dam^es. 

On  error  to  the  (S>urt  of  Exchequer 
Chamber,  that  Court  concurred  with 
the  Court  of  Queen's  Bench  as  to  the 


ship,  but  held  that  the  plaintiff  was 
not  entitled  to  recover  in  respect  of 
the  loose  engines  and  materials,  and 
that  the  damaffes  were  to  be  assessed 
in  respect  of  we  ship  only.  Wood  v. 
BeUy  355. 

4.  To  machinery  assigned  by  bank- 
rupt before  bankruptcy,  the  inden- 
ture of  assignment  not  having  been 
registered  under  stat.  17  &  18  Vict. 
C.36. 

J.  mortgaged  to  M,  the  freehold  of 
a  mill,  wi&  machinery  thereon.  Af- 
terwards J.  assigned  to  defendant  the 
equity  of  redemption,  and  certain  ma- 
chinery which  had  been  fixed  in  the 
mill  since  the  first  mortgage.  After- 
wards, by  indenture,  in  consideration 
of  5002.  paid  to  J.  by  defendant,  J. 
did  bargiun,  sell,  assign  and  set  over 
to  defendant  machinery  erected  since 
the  conveyance  of  the  equity  of  re- 
demption, subject  to  redemption  on 
payment  of  the  500/.;  and,  by  the 
same  indenture,  J,  covenanted  that 
the  mill  and  machinery  specified  in 
the  previous  conveyance  of  the  equitv 
of  redemption  shoiud  be  charged  with 
the  500/.,  as  well  as  the  money  before 
secured  upon  it. 

The  machinery  comprised  in  the 
last  mentioned  indenture  was  erected 
for  the  purpNDse  of  carrying  on  the 
manufactory  in  the  mill :  and,  for  the 
more  conveniently  so  doing,  a  part  of 
it  was  screwed,  nailed  and  otherwise 
fixed  to  the  mill. 

J.  became  bankrupt :  in  anticipation 
of  whidi,  defendant  took  possession, 
and  entered  on  the  mill  and  the  ma- 
chinery, •/.  having  been  in  possession 
for  more  than  21  aays  after  the  making 
of  the  indenture,  up  to  the  time  of 
such  entry.  The  machinery  compri- 
sed in  the  last  mentioned  indenture 
still  remaining  on  the  premises,  /.'s 
assignees  claimed  it,  on  the  ground 
that  such  indenture  had  not  been  re- 
gistered under  the  stat.  l7  &  18  Vict, 
c.36. 

Held,  that  they  were  entitled  to 
the  machinery:  the  conveyance  thereof 
being  void  as  against  tnem  for  want 
of  registration;  for  that,  under  the 
interpretation   clause   (sect.  7),  the 
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machinery  was  personal  chattels,  as 
the  intention  of  the  parties  appeared 
to  be  that  the  machinery  should  pass, 
separately  from  the  realty,  and  so  it 
haid  not  become  parcel  of  the  freehold 
by  annexation  subsequent  to  the  con- 
veyance of  the  equity  of  redemption. 
WaierfaU  y.  Peuutane,  876. 

Action  by. 

5.  Administration  of  interrogatories 
under  Common  Law  Procedure  Act, 
1854,462.  Common  Law  Procedure 
AcU,  I.  6, 

IV.  Creditors. 

Release  by  composition  deed.  Effect, 
as  r^ards  the  rights  of  a  creditor, 
of  a  blank,  leH;  in  the  deed  for  the 
insertion  of  the  amount  of  his  debt, 
being  erroneously  filled  up,  without 
his  authority,  vSCst  execution  of  the 
deed  by  him,  795.    Deed^  III.  1. 


BASTARDY. 

What  is  sufficient  service  of  summons 
on  putative  father. 

A  summons  duly  issued  by  a  justice 
against  the  nutative  father  of  an  £n- 
^Uh  bastard  child  was  served  on  the 
putative  father  in  Scotland,  where  he 
nad  gone  to  reside.  He  did  not  attend 
before  the  justices  in  petty  sessions. 
On  proof  of  this  service  in  SeoUand, 
and  that  it  was  in  sufficient  time  to 
have  enabled  the  putative  father  to 
attend,  the  justices  heard  the  case  and 
made  the  filiation  and  maintenance 
order. 

The  order  having  been  brought  up 
by  certiorari. 

Held,  by  Coleridge,  Erie  and 
Crompim  Js.,  that  service  out  of 
England  and  Wales  was  not  due  ser- 
vice under  stat.  7  &  8  Vict,  c.  101.  m. 
2  and  3. ;  and  the  order  was  quashed. 
Lord  Campbell  C.  J.  dissentiente. 
Regina  v.  Lightfoot,  822. 


BENEFICIAL  OCCUPATION. 
See  Bate, 


BILL  OF  COSTS. 
See  CoeU. 

BILL  OF  EXCEPTIONS. 

What  is  the  meaning  of  "no  evidence** 
to  go  to  the  jurv,  when  that  question 
is  raised  by  bill  of  exceptions :  what, 
when  it  is  raised  before  the  Court 
upon  leave  reserved  at  the  trial, 
953.    Skip,  U.  3. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  What  is  a  promissory  note. 

Defendant  signed,  and  delivered  to 
plaintiff,  a  written  instrument,  in  the 
following  words :  "  Nine  months  afler 
date,  I  promise  to  pay  to  the  secretary 
for  the  time  being  or  The  Indian^*  &c. 
*'  Society,  or  order,  Company's  rupees, 
twenty  thousand,  with  interest  at  the 
rate"  &c. ;  "  and  I  hereby  deposit  in 
his  hands  twenty  two  Union  Bank 
shares,"  "  by  way  of  pledge  or  secu- 
rity for  the  due  payment  of  the  said 
sum  of  Company's  rupees,  twenty 
thousand,  as  aforesaid  ;^  and,  in  default 
thereof,  hereby  authorize  the  said  se- 
cretary for  the  time  beinp;,  forthwith, 
either  by  private  or  public  sale,  abso- 
lutely to  sell  or  dispose  of  the  said 
twenty  two  Union  Bank  shares,  so  de- 
posited with  him  ;  and  out  of  the  pro- 
ceeds of  sale  to  reimburse  himself  the 
said  loan  of  Company's  rupees,  twenty 
thousand,  and  interest  thereon,  aa 
aforesaid,  he  rendering  to  me  any 
surplus  which  may  be  forthcoming 
from  such  sale.  And  I  hereby  pro- 
mise and  undertake  to  make  good 
whatever,  if  anything,  may  be  wanting 
over  and  above  the  proceeds  of  such 
sale,  to  make  up  the  full  amount  of 
the  said  loan  of  Company's  rupees, 
twenty  thousand,  and  mterest  as 
aforesaid." 

Plaintiff,  at  the  time  of  the  making 
and  delivering  of  this  paper,  and 
thenceforward  continually  till  the  ex- 
piration of  the  nine  montns,  and  ever 
since,  had  been  secretary  of  the  Soci- 
ety.   An  action  having  been  brought 
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by  lilm  against  defendant,  afler  the 
expiration  of  the  nine  months,  as  upon 
a  promisiiorjr  note,  the  declaration 
averring  the  plaintiff  to  have  been 
and  to  be  secretary  as  aforesaid,  and 
the  defendant  having  denied  making 
**  the  alleged  promissory  note :" 

Held,  by  tlie  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Q.  B ,  that  the  instru- 
ment WHS  not  a  promissory  note,  the 
payee  being  uncertain  at  the  time  of 
the  making.     Cowie  v.  Stirling^  333. 

II.  Payee.    (Bill  of  exchange.) 

Right  of  property  in  an  unaccepted 
draft,  drawn  by  consignees  of  carofo 
upon  consignors,  afterwards  bank, 
rupt,  to  protect  an  advance  to  the 
latter,  before  their  bankruptcy,  by 
a  third  party. 

X.  ^  Co.,  a  London  firm,  agreed 
with  C  8r  Co.,  also  a  London  firm,  to 
make  advances  on  a  cargo  per  S., 
consigned  to  Jf.  ff  Co.,  at  Moulmein; 
on  the  terms  that  X.  ^  Co,  should 
have  a  lien  on  the  cai^o  and  its  pro- 
ceeds ;  aud  that  M,  ff  Co.  should  re- 
mit the  proceeds  as  soon  as  realized 
through  Z.  Sf  Co,  Z.  ^  Co,  accord- 
ingly advanced  to  C.  §f  Co.  6000/. 
M.  §f  Co,  were  informed  of  the  ar- 
rangement and  agreed  to  it.  After- 
wards Z.  Sf  Co,  requested  C,  Sf  Co,  to 
pay  off  their  advances.  C.  4'  Co,  in- 
formed M,  f(*  Co,  of  this,  and  re- 
quested them  to  draw  on  them  in 
favour  of  Z.  ff  Co,  in  anticipation. 
Z.  «5r  Co,  were  not  aware  of  tnis  ap- 
plication. M,  A*  Co,  wrote  to  C  ^  Co., 
expressing  dislike  to  the  style  of  draft, 
but  assenting  to  do  as  requested,  and 
adding,  in  a  letter  of  the  same  date, 
"  we  trust  you  will  take  care  we  are 
protected  in  this  matter.**  Inclosed 
wiis  a  letter,  addressed  to  Z.  ^  Co, 
unsealed,  advising  them  of  a  draft. 
The  draft  was  on  C.  Sf  Co,,  payable 
six  months  after  sight  to  L.  gp  Co. 
C,  ^  Co,  accepted  the  draft,  handed 
it  and  the  letter  to  Z.  4*  Co,,  and  af- 
terwards dul^  honoured  the  draft.  Af- 
terwards a  similar  draft  was  sent  in  a 
similar  letter,  stating  the  draft  to  be 
^*  in  anticipation  of  the  arrival  of  the 
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S,'*  addressed  to  Z. 3*  Co,,  but  open, 
and  in  a  letter  to  C.  {f  Co,  When 
it  arrived,  C.  ^  Co.- were  in  such  cir- 
cumstances as  to  be  aware  that  thej 
could  not  honour  it.  They  therefore 
suppressed  both  letter  and  draft; 
M,  4*  Co.  approved  of  their  conduct. 
Subsequently  C.  ^  Co,  became  bank- 
rupts; and  tne  unaccepted  draft  came 
into  the  hands  of  their  assignees.  Z. 
<5*  Co.,  whose  advances  had  not  been 
paid  off,  demanded  the  draft  from 
them,  and,  on  its  being  refused, 
brought  trover.  On  a  special  caae 
stating  the  above  facts : 

Held,  that  Z.  Sr  Co,  had  no  property 
in  the  draft,  which  had  not  been 
drawn  under  the  agreement  to  which 
they  were  a  party,  but  under  a  sepa- 
rate arrangement  between  C.  Sf  Co. 
and  M.  ff  Co, ;  and  that,  under  the 
arrangement  between  C.  Sf  Co,  and 
M,  Sf  Co.,  the  former  would  have 
done  wrong  if  they  had  handed  over 
the  draft  to  Z.  j*  Co.  when  aware 
that  they  could  not  protect  it.  De 
Lizardi  v.  Pennell,  742. 

III.  Indorsee. 

Admitting  his  indorsement  to  plaintiff, 
estopped  from  denying  previous 
indorsement  to  himself. 

Declai'ation  charged  that  P.  drew 
a  bill  of  exchange  payable  to  his  own 
order,  and  indorsed  it  to  defendant, 
who  indorsed  it  to  plaintiff  i  and  that 
the  bill  was  dishonoured,  and  defend- 
ant did  not  pay  it.  Plea  denying  the 
indorsement  to  the  defendant.  On 
demurrer : 

Held  by  Lord  CampbeU  C.  J. 
Wighiman  and  Erie  Js.,  that  the  plea 
was  bad,  the  defendant  being  estop- 
ped, by  his  admitted  indorsement, 
from  traversing  the  indorsement  to 
himself. 

Dubitante  Crompton  J.  Mac  Gre- 
gor  V.  Ehodesy  266. 

IV.  Payment  by. 

On  account :  when  evidence  of  a  fresh 
promise,  506.  Statute  of  Limxta' 
tions. 

E.  &B. 
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BILL   OP  LADING. 

L  Signed  bj  master  of  ship,  as  agent 
for  charterers.    Right  to  freight. 

By  memorandum  for  charter,  made 
at  Liverpool^  between  plaintiff,  as 
master  for  the  owners  of  the  ship  5., 
and  M,  ff  Co,^  it  was  agreed  that 
(excepting  the  cabin,  state  rooms  and 
room  for  stowage  of  cables,  &c.,  and 
crew)  the  vessel  should  be  immedi- 
ately made  ready,  and  take  on  board 
from  the  charterers  (who  were  to 
have  the  full  reach  of  the  hold  from 
bulkhead  to  bulkhead,  including  the 
half  deck)  a  full  cargo  of  m'erchandize 
and  specie,  the  owners  employing  suf- 
ficient hands  for  the  purpose,  and 
should  proceed  to  Buenos  Ayres,  and 
there  deliver  the  cargo  in  the  usual 
and  customary  manner  a^eeably  to 
bills  of  lading,  and  so  end  the  voyage : 
in  consideration  whereof  the  affreight- 
ers  to  deliver  the  cargo  alongside  to 
be  laden,  and  cause  it  to  be  received 
at  the  port  of  discharge  in  the  usual 
and  customary  manner ;  and  "  pay 
for  the  use  and  hire  of  the  said  vessel, 
in  respect  of  the  said  voyage,"  775/. 
"  lump  sum,  in  full,  charterers  paying 
for  landing  the  measurement  portion 
of  the  cargo,  or  850/.  in  full,  the  ship- 
owners paying  the  lighterage,  at  char- 
terers' option,  to  be  decided  before 
sailing  from  L,  :**  payment  to  be  made 
by  the  captain  receiving  *' such  freight 
as  the  charterers  may  have  payable 
abroad  as  per  bills  of  lading,  not  ex- 
.  ceeding  half,  or  by  an  order  handed 
over  to  him  by  the  charterers,  at  their 
option,  at  the  current  rate  of  exchange, 
which  order  is  to  be  payable  at  uie 
port  of  discharge ;  and  the  balance  to 
be  paid  by  the  charterers'  acceptance, 
payable  in  London,  at  three  months 
date  from  the  day  of  sailing."  The 
charterers  to  name  the  lumpers  and 
stevedores  for  taking  in  cargo  and 
stowage ;  the  ship  to  pay  the  lumpers, 
the  charterers  the  stevedores,  both  to 
be  under  the  direction  of  the  master, 
and  owners  to  be  responsible  for  im- 
proper stowage :  such  goods  only  as 


the  charterers  might  direct  to  be  re- 
ceived on  board.  "  That  the  master 
shall,  at  the  charterers'  request,  sign 
bills  of  lading  in  the  usual  and  cus- 
tomary manner,  and  at  any  rate  of 
freight  that  may  be  filled  up  and  made 
payable  in  any  manner  the  charterers 
may  choose,  without  prejudice  to  this 
charter."  The  vessel  to  be  consigned 
to  the  charterers*  agents  at  her  port 
of  discharge. 

The  charterers  put  up  the  S,  as 
a  general  ship :  plaintifi^,  as  master, 
signed  bills  of  lading  at  such  freight 
and  payable  in  such  manner  as  they 
requested.  They  elected  to  pay  the 
850/.  Fart  of  the  bills  of  lading  made 
244/.  5s.  2d,  payable  at  B,  A, :  and 
this  plaintiff  received  at  B.  A.  The 
rest  of  the  bills  of  lading,  made  the 
freight  payable  "  here"  (Liverpool)  as 
per  margin  ;  by  the  margin,  it  was  to 
be  paid  one  month  after  sailing,  ship 
lost  or  not  lost :  it  was  not  specified 
to  whom  the  payment  was  to  be  made. 
The  charterers  paid  a  small  part  of 
the  balance  of  the  850/.  in  caso,  and 
for  the  rest,  gave  their  acceptance  at 
three  months  payable  in  London.  Be- 
fore maturity,  they  suspended  pay- 
ment. Plaintiff  then  claimed  nrom 
the  shippers  the  portion  of  the  bill  of 
lading  freight  not  yet  paid ;  the  char- 
terers also  claimed  it.  The  plaintiff 
himself  was  one  of  the  owners. 

On  a  case  stated,  with  power  to 
the  Ck>urt  to  draw  inferences  of 
fact :  Held,  that  the  plaintiff  was 
not  entitled  to  claim  from  the  ship- 
pers the  freights  last  mentioned,  he 
Having  signed  the  bills  of  lading  in 
the  character  only  of  agent  for  the 
charterers,  and  there  bemg  no  con- 
tract between  the  ship  owners  and  the 
shippers.    Marqttanay,  Banner,  292. 

II.  Liability  of  ship  owner,  under  or* 
dinary  bill  of  lading,  for  damage 
done  to  the  goods  of  one  party  by 
those  of  another,  477,  note  (&). 
Ship,  IIL  1. 
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Given  as  security  for  fresh  advances 
only,  not  fraudulent,  nor  an  act  of 
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bankruptcy,  296.    Bankrtq)i  and  In- 
woltrent,  I. 

Of  machinery,  void  for  want  of  enrol- 
ment under  stat,  17  &  18  Vict  c.  36., 
876.     Bankrvpt  and  Insoiveni^  III.  4. 


BISHOP. 
See  Church  Ditdpline  Ad. 

BOARD  OF  HEALTH. 
See  PMic  Health  Act. 

BOND. 

I.  To  secui^  a  loan. 

1.  Bond  by  joint  stock  company  to  a 
bank.  Resolution  of  directors  au- 
thorizing it,  when  presumable,  327. 
Company,  I.  2. 

2.  Bond  by  churchwardens,  under 
Church  Building  Act.  What  is  a 
"  borrowing"  under  the  Act,  807. 
Bate,  U.  2. 

II.  To  secure  performance  of  an  agree- 
ment. 

By  mill-owners  agreeing  to  carry  on 
business  according  to  the  resolu- 
tion of  the  majority,  void  for  re- 
straint of  trade,  47.  Contract, 
VII.  1. 

III.  By  statute. 

1.  Replevin  bond,  under  County 
Court  Act,  when  forfeited  by  suit 
not  being  effectually  prosecuted, 
571.    Bepleuin^n. 

2.  Surety  bond  to  high  bailiff  of 
county  court,  to  indemnify  ajgainst 
misconduct  of  bailiff.  Sureties  not 
now  bound  to  indemnify,  902. 
County  Court,  II. 


BRIBERY. 

See  Corrupt  Praclicee  Prevention  Act, 

3x2 


BUILDING  ACT.  (7  &  8  Vict.  c.  84.) 

Order  of  justices,  under  sect.  79,  dis- 
missing surveyor.  When  bad  for 
want  of  jurisdiction. 

A  complaint  under  the  Metropolitan 
Buildinff  Act,  7  &  8  Viet.  c.  84.  s.  79., 
was  preferred  to  the  Quarter  Sessions 
by  TT.,  in  which  W.  stated  that  B.  was 
district  surveyor  of  Z.,  and  that  W. 
built  in  Z.  three  dwelling  houses  of 
the  fourth  rate,  and  that  three  privies, 
attached  to  the  back  of  and  beionginjg 
to  them,  one  to  each  house,  were  buiS 
and  carried  u^  at  the  same  time,  and 
covered  in  within  twenty-one  days 
after  the  dwelling  houses  had  been 
covered  in  :  and  that  B.  first  deli- 
vered an  account  claiming  21.  2s.  ^  in 
respect  of  each  of  the  said  dwelling 
houses,**  which  was  paid  to  him,  and 
afterwards  an  account  of  10«.  '*  in 
respect  of  each  of  the  said  privies," 
ana  did,  on  &Cn  **  in  his  capacity  of 
surveyor  as  aforesaid,  wilfully  re- 
ceive the  same  from  this  complainant 
he,"  B.,  "  not  being  entitled  thereto 
under  the  said  Act  And  so  Uie 
said"  W.  "complains"  that  B.  **  in 
his  capacity  of  surveyor  as  aforesaid, 
did,  on  the  day  and  year  last  aforesaid, 
in  manner  and  form  aforesaid,  unlaw- 
fully demand  and  receive  a  fee  to 
which  he  was  not  entitled  under  the 
said  Act :  contrary  to  the  provisions 
of  the  said  Act'*  The  Sessions  made  an 
order,  stating  that,  upon  hearine  a 
complaint  of  W.,  in  writing,  against 
B.,  setting  forth  the  nature  and  par- 
ticulars of  the  offence  charged,  and 
alleging  that  B.,  "  in  his  capacity  of 
surveyor  as  aforesaid,  had  demanded 
and  wilfully  received  a  fee  to  which 
he  was  not  entitled  under  the  said  Act, 
contrary  to  the  provisions  of  the  said 
Act,"  and  uoon  nearine  counsel  on  be- 
half of  complainant  and  J9.,  and  also  B., 
and  the  evidence  for  each,  "  it  appears 
unto  this  Court  that  the  said  com* 
plaint  is  well  founded  :**  and  the  Court 
dismissed  B.  from  the  office  of  sur- 
veyor. 

The  order  of  Sessions  was  removed 
by  certiorari ;  and  motion  was  made  to 
quash  it.  Sect.  104  enacts  that  it  shall 
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not  be  lawful  to  remove  any  order, 
made  under  the  Act,  by  certiorari. 

It  aTO)eared  by  affidavit  that  the 
second  fee  was  claimed  on  the  ground 
that,  within  the  meaning  of  the  Act, 
the  privies  had  not  been  covered  over 
witmn  the  twenty  one  days,  and  were 
distinctly  rated;  on  wnich  ground 
also  B.  had  insisted  at  Sessions,  but 
which  W,  had  disputed. 

Per  Coleridge^  Wightman  and  Erie 
Js.,  order  quashed  for  want  of  juris- 
diction. Per  Coleridge  J.,  because 
sect.  79  ^  gave  jurisdiction  to  the 
Sessions  in  cases  only  where,  sup- 
posing the  surveyor  to  have  done  all 
ne  asserted  himself  to  have  done,  he 
would  still  be  entitled  to  no  remu- 
neration. Per  Erie  J.,  because  the 
jurisdiction  was  given  only  in  cases 
where  the  offence  brought  before  the 
Sessions  was  that  of  ckiming  a  fee  to 
which  the  surveyor  knew  himself  not 
to  be  entitled,  whereas  there  was  here 
a  bon&  fide  dispute  as  to  the  law. 

Dissentiente  Lord  Campbell  C.  J., 
on  the  ground  that  the  complaint  in 
effect  charged  the  offence  of  inten- 
tionally, fraudulently  and  knowingly 
taking  a  fee  to  which  the  surveyor  was 
not  entitled ;  and  that  this  shewed  ju- 
risdiction ;  which  was  not  aflected  by 
the  affidavits.    Regvta  v.  Badger,  137. 

BURIAL  ACTS. 

(15  &  16  Vict.  c.  85.  and  16  &  17 
Vict.  c.  184.) 
What  is  a  vestry    "  elected  under    a 
local  Act"  &c.  within  the  meaning 
of  *.  52  of   the  former  Act,  225. 
Vestry,  I, 

BUTTY  COLLIER. 
See  Truck  Act, 

CALLS. 
Action    by  Company:    Plea  of  fVaud, 


761.     CoiRpon^,  II.  3. 

CANDIDATE. 

Parliamentary.  See  Corrupt  Practices 
Prevention  Act, 

CARGO. 

Liability  of  shipper  to  ship-owner, 
for  destruction  of  cargo  caused  by 
the  shipping  of  goods  of  a  destruc- 


CARRIER. 

tive  nature,  without  the  knowledge 
of  ship  owner,  470.     Ship^JI.  1. 

Liability  of  ship  owner  to  shipper,  for 
damage  to  the  latter*s  goods  by 
leakage  from  goods  shipped  by  a  third 
party,  477,  note  (b).    Ship,  Ul.  1. 

Contracts,  by  charjter  party,  to  load 
cargo.    See  Ship, 

CARRIER. 

Railway  Companv.  What  are  "smair 
and  " separate  "parcels,"  and  ••  ma- 
nufactured goods,  under  special  Act. 
Effect  of  contract  with  agents  to 
ooUect. 

By  special  Acts  a  railway  Company 
was  entitled  to  charge  for  goods  car- 
ried on  their  line  at  rates  not  ex- 
ceeding certain  rates  per  ton.  They 
were  permitted  to  charge  a  higher 
rate  for  small  parcels  not  exceeding 
500  lbs.  weijrht,  provided  that  **  ar- 
ticles sent  in  large  aggregate  quan- 
tities, although  made  up  of  separate 
parcels,  such  as  bags  of  suear,  coffee, 
meal,  and  the  like,  shall  not  be  deemed 
small  parcels,  but  such  term  shall 
apply  only  to  single  parcels  in  ser- 
rate packages.**  Plaintiff,  a  carrier 
sent  to  the  Company  at  once  many 
packages,  all  consigned  to  one  con- 
signee, each  less  than  500  lbs.,  of 
articles  of  similar  classes,  but  not 
being  separate  packages  of  one  article. 
The  Company  charged  for  them  as 
separate  parcels. 

Held,  tnat  the^  were  justified  in  ao 
doing ;  the  proviso  applying  only  to 
articles  that  were  of  such  a  nature 
that  a  large  quantity  was  generally 
made  up  in  separate  packages. 

The  plaintiff  also  sent  a  parcel  of 
coffee  less  than  500 lbs.  weight;  and 
afterwards,  on  the  same  day,  another 

Earcel  of  coffee,  both  consigned  to 
imself,  and  for  the  same  train.  When- 
the  first  was  left,  notice  was  given  that, 
plaintiff  probably  would  send  more; 
out  it  was  not  received  on  any  special 
terms.  The  Company 
these  as  separate  parcels. 

Held,  that  they  were  justified  in 

doinff  so. 
The   Company   were    entitled    to 
charge  a  certain  rate  **  for  all  cotton 
and  other  wools,  drugs,  and  manu- 


CERTIFICATE. 
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factured  goods.**  Held  that  this 
meant,  not  all  goods  on  which  human 
skill  was  employecl,  but  those  articles 
made  in  what  are  in  popular  language 
called  manufactories. 

The  Company  agreed  with  agents 
to  collect  and  deliver  goods  for  them 
charging  the  public  a  small  charge  for 
doing  so  in  addition  to  the  charge  for 
conveyance  on  the  railway ;  to  those 
agents  the  Company  allowed  in  addi- 
tion a  sum  out  of  the  receipts  of  the 
Company.  The  plaintiff,  who  col- 
lected and  delivered  his  own  parcels 
but  was  charged  as  highly  as  tne  rest 
of  the  ]^ubllc,  complained  that  in 
effect  this  arrangement  caused  his 
goods  to  be  charged  higher  than  those 
sent  through  the  agents,  and  that  the 
difference  was  an  overcharge.  By 
their  Act  the  Company  were  to  charge 
all  persons  equally  for  conveyance, 
but  there  was  a  proviso  that  they 
might  make  agreements  as  to  the 
collection  and  delivery  of  merchan- 
dize ;  and  there  was  an  appeal  given 
by  the  Act  to  the  Sessions  oy  any  one 
prejudiced  against  any  arrangement 
givms  special  facilities  to  others. 

Held  that,  under  these  enactments, 
the  agreement  with  the  agents,  against 
which  there  had  been  no  appeal,  did 
not  render  the  charges  to  the  plaintiff 
overcharges.  Parker  v.  Orent  Western 
Railway  Company,  77. 

CERTIFICATE. 

By  judge,  that  th^  was  sufficient  cause 
for  bringing  action  in  superior  Court: 
at  what  time  it  may  be  given  and  in- 
dorsed on  the  record,  683.  Sheriff,  I. 

CERTIORARI. 

Construction  of  clause  taking  away. 

L  Of  sect.  26  of  the  Act  for  Preven- 
tion of  Cruelty  to  Animab  (12  &  13 
Vict.  c.  92.),  837.  Appeal^  1. 1. 

n.  Of  sect.  104  of  the  Metropolitan 
Building  Act,  (7  &  8  Vict.  c.  84.), 
137.  Building  Act. 

III.  Of  sect.  39  of  Stat.  7  &  8  Vict 
c.  101. 

Stat.  7  &  8  VicL  c.  101.  «.  39.  makes 
the  decision  of  the  auditor  of  the  Poor 


Law  on  any  question  as  to  an  attorney's 
bill  final,  at  all  events  as  against  Uie 
overseers,  unless  the  bill  has  been 
taxed  before  it  is  presented  to  the 
auditor ;  and  therefore  the  Court  can- 
not grant,  at  the  instance  of  the  over- 
seers, a  certiorari  to  bring  up  such  a 
disallowance  of  such  a  bill  or  costs. 

Whether,  if  the  complaint  were  by 
a  ratepayer  that  the  bill  was  impro- 
perly allowed,  the  decision  of  the 
auditor  would  be  final  as  aeainst  the 
ratepayer,  because  the  biu  was  not 
taxed,  Quare.    Regina  v.  Huni^  408. 

CHAMBERS. 

Jurisdiction  of  Judge  at,  to  order  exe- 
cution against  a  shareholder  of  a 
Joint  Stock  Company,  1015.  Com- 
pany, m.  1. 


CHARTER  PARTY. 


See  Ship. 


CHATTEL. 


What  are  "  personal  chattels,*'  within 
Beets.  1,  7,  of  Stat.  17  &  18  Vict.  c.  36., 
876.    Bankrupt  and  Insolvent,  III.  4. 

CHURCH  BUILDING  ACTS. 

Bond  by  churchwardens,  under  stat. 
58  O.  3.  c.  45.  s,  59.,  to  secure  a  loan 
made  for  the  purposes  of  the  Act. 
What  is  a  ^  borrowing,"  within  the 
statute,  807.    Bate,  IL  2. 

CHURCH  DISCIPLINE  ACT. 

(3  &  4  Vict.  c.  86.) 

How  far  compulsory  on  Archbishop  to 
proceed  to  near  and  pronounce  sen- 
tence, the  commission  issued  by  him 
having  reported  a  prim&  facie  ground 
for  further  proceeaings. 

On  the  application  of  a  clerk  holding 
a  benefice  in  the  diocese  of  B.,  in  the 
province  of  Canterbury,  complaining 
that  a  clerk  holding  preferment  in  the 
same  diocese  had  published,  in  the 
same  diocese,  doctrines  contrary  to 
the  Articles  of  the  Established  Church, 
the  patronage  of  the  preferment  being 
in  the  Bishop  of  B,,  the  Archbishop 
of  Canterbury,  under  the  provisions 
of  Stat.  3  &  4  Vict.  c.  86.  ss.  3.,  24., 
issued  a  commission,  which  reported 
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CHURCH  RATE. 


COMMON  LAW  PROCEDURE  ACTS- 


that  there  was  sufficient  prim&  facie 
ground  for  instituting  further  pro- 
ceedings. 

Held  that,  the  complainant  thinking 
fit  to  proceed  against  the  party  ac- 
cused, the  Archbishop  was  bound, 
under  sects.  9,  11,  to  require  the  ap- 
pearance of  the  partj  complained 
against,  and  to  hear  the  cause  and 
pronounce  sentence,  and  had  no  dis- 
cretion in  the  matter. 

And  that  the  appearance  and  hear- 
ing ought  to  be  within  the  diocese 
of  B.<t  and  not  in  anj  place  without 
such  diocese,  though  within  the  pro  • 
Tince  of  Canterbury.  Regina  v.  Arch  • 
bishop  of  Canterhwry^  546. 

CHURCH  RATE. 
See  Bate,  II. 

CHURCHWARDENS. 

I.  Action  against,  for  maliciously  reject- 
ing plaintiff*s  vote  at  an  election  of 
yesti^men  and  auditors,  under  stat. 
18  &  19  Vkt.  c.  120.  Pleadin|fl  as  to 
▼alidity  of  a  rate  alleged  by  defendant 
to  be  due  from  plaintiff  at  the  time  of 
such  election,  289.    Rate,  II.  1. 

II.  Bond  by,  to  secure  a  loan  under 
Church  Building  Act.  What  is  a 
'*  borrowing"  within  the  statute,  807. 
Rate,  U.  2. 

COLLISION. 
See  Merchant  Shipping  Act, 

COMBINATION. 

By  mill  owners,  to  carry  on  business 
according  to  the  resolution  of  the 
majority.  Void  for  restraint  of  trade, 
47.     Contract,  VII.  1. 

COMMITTEE. 

Consent  of,  to  borrowing  by  church- 
wardens  for  church  repairs,  under 
Church  Building  Act,  when  presu- 
mable, 806.     Rate,  II.  2. 


COMMON    LAW   PROCEDURE 
ACTS. 

1852  (15  &  16  Vict.  c.  76.) ;  1854  (17  & 
18  Fic^c.  125.) 

I.  Proceedings  before  trial. 

1.  Stay  of  proceedings  by  Court,  on 
the  ground  of  a  prior  agreement  to 
refer  to  arbitration,  (1854,  «.  11.) 
1020.      Arbitration,  L 

2.  Claim  by  plaintiff  of  mandamus 
(1854,  «.  68.)  ;  to  what  obligations 
it  is  intended  to  apply. 

On  demurrer  to  a  declaration 
claiming  a  writ  of  mandamus  to  en- 
force the  execution  of  a  lease  from 
the  plaintiff  to  the  defendant,  in  ful- 
filment of  a  contract  between  them. 

Held,  that  the  declaration  was  bad, 
as  the  Common  Law  Procedure  Act, 
1854,  sect.  68,  applies  only  to  the 
fulfilment  of  such  duties  as  might  be 
enforced  by  the  prerogative  writ  of 
mandamus,  and  not  to  the  specific 
performance  of  contracts.  Benton  v. 
httd,  273. 

3.  Equitable  pleadings  (1854,  e.  83.), 
as  to  rights  and  liabilities  of  hus- 
band and  wife  under  a  marriage 
settlement, 497.  Huebandand  Wife. 

4.  Inspection    of  documents    (1854, 

8.  50.)  and  stat.  14  &  15  Vict.  c.  99. 

9.  6.)     Under  what  circumstances 
Court  will  make  an  order. 

The  powers  of  ordering  the  inspec- 
tion of  documents  given  by  statute  to 
the  Courts  of  common  law  will  not 
be  exercised  except  for  the  purposes 
of  assisting  a  bon&  fide  suit.  There- 
fore, where  an  action  was  commenced 
not  bon6  fide  for  the  purposes  of  ob . 
taining  redress  against  the  defendant, 
but  with  a  view  to  obtain  the  inspec- 
tion of  documents  in  the  possession 
of  the  defendant,  for  the  purposes  of 
obtaining  evidence  in  another  action 
to  which  the  defendant  was  not  a 
party,  the  Court  refused  to  order  an 
inspection.    Temperley  v.  Willett,  380. 
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5.  Administerbg    of   interrogatories 

(1854,  *.  51.)-      To  what  kind  of 

discovery  the  clause  giving  power 

to  interrogate  applies. ' 

In  an  action  of  trover  by  the  as- 

signees  of  an  alleced  bankrupt,  the 

defendant  obtained  a  rule    Nisi  to 

administer     interrogatories     to     the 

plaintiffs  to  discover  what  case  they 

intended  to  set  up  at  the  trial,  and  on 

what  acts  of  bankruptcy  they  intended 

to  rely. 

Held,  that  the  interrogatories  were 
inadmissible;  at  all  events  on  the 
ground  that  they  were  fishing  inter- 
rogatories, asking  for  a  disclosure  of 
the  evidence  in  support  of  the  plain- 
tiffs' case.  Semldet  that  the  power  to 
interrogate  under  the  Common  Law 
Procedure  Act,  1854,  is  confined  to 
such  discovery  as  might  be  obtained 
in  equity  on  evidence,  and  does  not 
extend  to  a  discovery  of  the  case 
itself,  as  distinguished  from  the  evi- 
dence.   Edwards  \.  Wakefieldj  4l62. 

6.  Interrogatories  and  inspection. 
Costs  of  orders  for  (1854,  #.  57.) 
Effect  of  clause  giving  Judge  dis- 
cretion, where  order  is  silent  as  to 
costs,  405,     Costa,  I.  4. 

7.  Notice  that  a  cause  will  be  tried 
by  a  special  jury  (1852,  *.  116.) 
Sheriff  not  entitled  to  fees  from 
party    giving    such    notice,    683. 


Sheriff, 

11.  Proceedings  at  trial. 

Power  of  Judge  to  try  question  of 
fact  by  consent  (1854,  s.  1.)  Writ- 
ten consent  not  necessary  where  the 
decision  of  the  issues  is  left  by  the 
parties  to  the  Judge  at  the  time  of 
triaL 

It  appeared  by  the  record  that 
plaintiir  and  defendant  pleaded  to 
issue,  and  a  jury  venire  went ;  and 
the  pofltea  stated  that  afterwards,  at 
&c.,  at  the  assizes  then  holden,  ^., 
before  Sir  W.  W,,  Justice  of  Q.  B., 
and  Sir  C.  C,  Justice  of C.  B.,  "and 
other  their  fellow  Justices  assigned  to 
take  the  assizes  in"  &c.,  "come  the 
parties"  &c.,  '*  for  the  trial  of  the  said 
issues.  And  thereupon,  the  said  par- 
ties  having,  by  consent  of  themselves, 


their  attorneys  and  counsel,  m  open 
Court  then  given,  left  the  decision  of 
the  said  issues  to  the  Court,  it  was 
ordered  by  Sir  W.  TT.,  knight,  one  of 
the  aforesaid  Justices,  that  such  trial 
should  be  allowed.  And  thereupon 
G.  W.  W.  -B.,  Esq.,  one  of  Her  Ma- 
jesty's  counsel,  and  one  other  of  the 
Justices  aforesaid,  did  proceed  to  hold 
such  trial,  and  did  decide"  certam  of 
the  issues,  going  to  the  whole  cause 
of  action,  "within  joined,  in  favour  of 
the  defendant,  and"  certain  others  "m 
favour  of  the  plaintiff."  Then  followed 
judgment  for  the  defendant,  to  go 
without  day  and  recover  his  costs,  and 
award  of  execution  for  such  costs. 

Held,  in  Exch.  Ch.,  on  error  from 
Q.  B.,  that  the  judgment  appeared  to 
be  right,  although  there  appeared  no 
written  consent  as  required  in  the 
case  of  a  proceeding  under  sect.  1  of 
The  Common  Law  Procedure  Act, 
1854  (17  &  18  Viet,  e.  125.)  Andrewes 
T.  EUwti,  338. 
III.  Proceedings  after  trial. 

Appeal  to  Exch.  Chamber  against  de- 
cision of  Court  below  as  to  granting, 
discharging  or  making  absolute  a 
rule  nisi  (1854,  #.41.)  Rule  as  to 
costs. 

Where  the  Court  of  Exchequer 
Chamber,  under  sect.  41  of  The  Com- 
mon Law  Procedure  Act,  1854  (17  & 
18  Vict.  c.  125.\  reverses  upon  appeal 
the  decision  or  the  Court  below  as  to 
granting,  discharging  or  making  ab- 
solute a  rule,  the  appellant  is,  as  a 
general  rule,  entitled  to  such  costs  as 
e  would  have  had  if  the  decision 
in  the  Court  below  had  been  in  his 
favour,  but  not  to  the  costs  of  the 
appeal.     Young  v.  MoeUer,  681 . 

See  also  675.     Ship,  II.  2. 

IV.  Proceedings  in  arbitration  under 
the  statute. 

1.  Stay  of  proceedings  by  Court,  on 
'  the  ground  of  a  prior  agreement  to 

refer  (1854,  s,  11.),  1020.     Svpra, 
LL 

2.  Enlargementof  time  by  arbitrator 
(1854,  *.  15.)  Constructive  con- 
sent  of  parties,  719.  Arbitration, 
11.  I. 
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3.  Remitter  to  arbitrator  bj  Judge, 
forrehearine(1854,«.8.)*  To  what 
references  die  power  to  remit  ap- 
plies, 383.    Arbitration^  XL  2. 

COMPANY. 

I.  Powers  of  directors  under  deed  of 
settlement,  &c. 

1.  Of  directors  of  a  cbartered  Com- 
pany to  ratify  verbal  contracts, 
where  the  deed  provides  that  all 
such  contracts  shall  be  signed  by 
their  directors,  or  sealed  with  the 
Company's  seal,  &c 

A  Company  were  incorporated  by 
Royal  charter  for  trading  purposes. 
By  the  deed  of  settlement,  tne  direc- 
tors were  to  manage  the  business  of 
the  Company ;  but  all  contracts,  above 
a  certain  value,  were  to  be  signed  by 
at  least  three  individual  directors,  or 
sealed  with  the  seal  of  the  Company 
under  the  authority  of  a  special 
meeting. 

Plaintiff  sued  the  Company  on  an 
agreement  above  the  prescribed  value. 
It  was  within  the  scope  of  the  Com- 
pany's business,  and  was  made  by 
parol  with  the  chairman,  who,  with  his 
own  hand,  entered  a  memoranduui  of 
it  in  the  minute  b(K)k  of  the  Company. 
It  was  recognised  in  correspondence 
with  the  secretary  ;  pluiutiffdid  work 
under  it,  and  received  payments  by 
cheques  for  it.  Thene  payments 
passed  into  the  accounts  of  the  Com- 
pany,  and  were  audited  and  allowed ; 
but  there  never  was  any  contract 
signed  by  three  directors,  or  under 
the  seal  of  the  Company.  On  a  case 
stating  these  facts,  with  power  to  draw 
inferences  of  fact. 

Held,  that  the  contract  was  ratified, 
if  not  authorized,  \ij  the  Company, 
and  binding.  Reuter  v.  Electric  Teie~ 
graph  Company^  341. 

2.  Of  directors  of  a  joint  stock  Com- 
pany, registered  under  stat.  7  &  8 
Vict  c.  1 10.,  to  borrow  money  upon 
bond,  under  a  general  resolution  of 
the  Company.  When  Ruch  resolu- 
tion may  be  presumed  as  against 
the  Company.  Whether  the  amount 


must  be  specified  by  such  refla- 
tion. 

Plaintifi'declared  against  defendants, 
a  joint  stock  Company  completely 
registered  under  stat.  7  &  8  Vici. 
c.  110.,  on  a  bond,  signed  by  two  di- 
rectors, under  the  seal  of  the  Coropany, 
whereby  the  Company  acknowledged 
themsefyes  to  be  bound  to  plaintiff  in 
20002. 

The  plea  set  out  the  conditioir, 
which  appeared  to  be  for  securing  to 
the  plamtiff,  who  was  a  banker,  such 
sum  as  the  Company  should,  to  the 
amount  of  1000/.,  owe  to  plaintiff*  on 
the  balance  of  the  account  current, 
from  time  to  time,  and  for  indemnifying 
pluntiff  to  that  amount  from  losses 
mcurred  by  reason  of  the  account  be* 
tween  plaintiff  and  defendants.  The 
plea  further  set  out  clauses  of  the 
registered  deed  of  settlement,  by 
which  it  appeared  that  the  directors 
were  authorized,  under  certain  cir- 
cumstances, to  give  bills,  notes,  bonds 
or  mortgages:  and  one  clause  pro- 
vided that  the  directors  might  borrow 
on  bond  such  sums  as  should,  from 
time  to  time,  by  a  general  resolution 
of  the  Company,  be  authorized  to  be 
borrowed.  The  plea  averred  that 
there  had  been  no  such  resolution 
authorizing  the  making  of  the  bond, 
and  that  it  was  given  without  the 
authority  of  the  shareholders. 

The  replication  set  out  the  deed  of 
settlement  further,  by  whidi  it  ap- 
peared that  the  Compuny  was  formed 
for  the  purpose  of  carrying  on  mining 
0|)eratiun8  and  forming  a  railway. 

On  demurrers  to  the  plea  and  repli- 
cation, held,  by  the  Court  of  Exche- 
quer Chamber,  affirming  the  judgment 
of  Q.  B.,  that  plaintiff  was  entitled  to 
judgment,  the  obligee  having,  on  the 
facts  alleged,  a  right  to  presume  that 
there  had  been  a  resolution  at  a 
general  meeting,  authorizing  the  bor- 
rowing the  money  on  bond. 

Semble,  per  Jervis  C.  J.,  that  such 
resolution  would  confer  sufficient 
authority  if  it  authorized  the  bor- 
rowing on  bond  of  such  sums  as  the 
directors  mi^ht  deem  expedient,  in 
accordance  with  the  statute  and  deed, 
without  otherwise  defining  the  amount. 
Royal  British  Bank  v.  Turqwuid,  327 . 
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II.  Rights  and  liabilities  of  Companies 
as  regards  the  shareholders. 

1.  What  is  a  transfer,  what  a  trans- 
mission of  shares,  within  the  Com- 

jpnnies  Clauses  Consolidation  Act, 
1845. 

The  holder  of  shares  in  a  railway 
ConipanjT,  whose  Act  incorporated  the 
Companies  Clauses  Consolidation  Act, 
1 845,  conveyed  the  shares,  along  with 
much  other  property,  by  de^,  in 
consideration  of  10«.  and  the  natural 
love  and  aflfection  which  he  bore  to 
his  sister  C,  to  a  trustee  in  trust  for 
her. 

Held  that  this  conveyance,  though 
not  a  sale,  was  a  transfer  within  the 
meaning  of  The  Companies  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict. 
c.  16.),  sects.  14,  15,  16,  and  not  a 
transmission  within  sects.  18, 19;  and, 
consequently,  that  the  trustee  was  not 
entitled  to  be  registered  as  holder  of 
the  shares  without  delivering  the  deed 
to  the  secretary  to  be  kept  by  him,  as 
provided  by  sect.  15.  Copeland  v. 
JNorth  Eastern  Railway  Company ,  277. 

2.  Joint  stock  Company  justified  in 
refusing  to  register  a  memorial  of 
a  deed  transferring  shares,  where 
the  deed  differed  from  the  ordinary 
statutable  form  of  conveyance. 

A  Company  incorporated  under  an 
Act  containing  clauses  to  the  same 
eflcct  as  the  Companies  Clauses  Con- 
solidation Act,  1 845  (8  &  9  Vid,  c.  16.), 
were  called  upon  to  register  a  memo- 
rial of  a  deed  conveying  much  other 
property,  and  also  some  shares  in  the 
Company,  by  way  of  mortgage.  They 
refused  to  do  so,  on  the  ground  that 
the  deed  was  not  to  the  like  eflfect 
with  the  statutable  form  of  transfer 
given  by  the  Act.  A  rule  Nisi  for  a 
mandamus  having  been  obtained. 

Held,  that  they  were  justified  in 
refusing  to  register  the  deed,  as  it 
differed  from  the  simple  statutable 
iorm  of  conveyance.  Rule  discharged. 
Regina  v.  Ueneral  Cemetery  Com- 
paiiy,  415. 

3.  Action  by  joint  stock  Company 
for  calls  under  the  statute.  What 
is  a  good  plea  of  fraud. 


Count  by  a  ioint  stock  Company 
against  a  shareholder,  in  the  statu- 
table form  (7  &  8  Vict,  c,  1 10.  «.  55,), 
for  calls,  rlea:  that  defendant  was 
induced  to  become  shareholder  by  the 
fraud  of  plaintiffs. 

Held  a  bad  plea,  as  it  did  not  shew 
that  defendant  had  ceased  to  be  a 
shareholder,  or,  discovering  the  fraud, 
renounced  the  shares,  and  all  benefit 
to  be  derived  from  them ;  and,  there- 
fore, admitted  that  he  was  still  a 
shareholder.  Depotit  Life  Assurance 
V.  Ayscaugh,  761. 

III.  Rights  and  liabilities  of  Company 
as  regards  strangers. 

1.  Judgment  against  a  Joint  Stock 
Company.  Jurisdiction  of  Judge 
at  cnambers  to  order  execution. 
Effect  of  Winding-up  Acts  as  to 
suspension  of  execution  against  an 
individual  shareholder. 

Where  judgment  has  been  reco- 
vered against  a  joint  stock  company, 
a  Judge  of  any  Court  sitting  at  Cnam- 
bers has  the  same  jurisdiction,  under 
Stat.  7  &  8  Viet,  c.  110.  *.  68.,  to  order 
execution  to  issue  against  a  share- 
holder as  a  Judge  of  the  Court  in 
which  judgment  was  obtained. 

Qiuere,  whether  the  Court  have  a 
discretion,  under  any  circumstances, 
to  suspend  execution  against  an  indi- 
vidual shareholder  on  account  of  the 
pending  of  proceedings  under  the 
Winding-up  Acts  ?  F^mer  v.  Justice 
Assurance  Society,  1015. 

2.  Railway  Company.  Carriage  of 
goods.  What  are  "small"  and 
"  separate  *'  "  parcels,"  and  "  ma- 
nufactured goods,"  under  special 
Act.  Effect  of  contract  with  agents 
to  collect,  77.     Carrier. 

IV.  Rateability  of  Companies.  Sea  Rate. 

COMPANIES    CLAUSES   CONSO- 
LIDATION ACT. 

(8  &  9  Vict.  c.  16.) 

Company f  II.,  1,2. 

COMPOSITION. 
I.  With  creditors,  and  releases  by  thcoi, 
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under  seal.  Efiect,  as  regards  the 
right  of  a  particular  creditor,  of  the 
erroneous,  filling  up,  without  his  au- 
thority, and  aiter  execution  of  the 
deed  bj  him,  of  a  blank  left  in  the 
deed  for  the  insertion  of  the  amount 
of  his  debt,  795.    Deed,  HI.  1. 

II.  Resolution  authorizing  a  compo- 
sition for  an  annual  rate  imposed 
under  The  Nuisances  Removal  Act, 
how  far  illegal,  395.    BxUe,  V. 

CONDITION  PRECEDENT. 

I.  Agreement  bj  defendant  to  grant  to 
plaintiffs  a  lease  of  certain  land  :  de- 
fendant to  repay  to  plaintiffs  at  the 
end  of  the  term  their  expences.  in- 
curred in  making  roads  and  buildings 
on  the  said  land.  The  granting  the 
lease  not  a  condition  precedent  to 
such  repayment. 

Declaration  stated  that,  by  contract 
between  plaintiffs  and  defendant, 
defendant  agreed  to  procure,  as  soon 
as  possible  and  withm  four  months 
from  the  making  of  the  contract, 
sufficient  land  for  a  communication 
between  a  certain  railway  and  certain 
gas  works,  and  stowing  a  certain 
quantity  of  coals,  **  and  to  grant  a 
lease  of  the  same  land  to  plaintiffs  for 
a  term  of  five  years  from  the  date  of 
the  said  contract,"  determinable  at 
the  end  of  three  years  '*  of  the  said 
term  "  by  notice  from  plaintiffs,  which 
notice  never  was  given ;  that  plaintiffs 
should  pay  to  defendant  for  the  land 
half  yearly  an  annual  rent  equivalent 
to  4  per  cent,  on  the  money  paid  by 
defendant  for  the  purchase,  the  first 
payment  to  be  made  six  months  afler 
possession  of  the  land  should  be  given 
to  plaintiffs,  from  which  time  only 
the  rent  was  to  run  :  and  that,  ^*  upon 
the  termination  of  the  said  term  of 
five  years,  by  effluxion  of  time  or  by 
notice,"  defendant  should  pay  to 
plaintiffs  all  the  moneys  expended  by 
them  for  la^^ing  down  siding  for  the 
communication,  and  build mg  sheds 
and  erections  on  the  land  for  the 
purposes  mentioned  in  the  contract 
(less  5  per  cent,  for  deterioration.) 
Allegation  :  that,  in  part  performance 
of  the  contract,  defendant  procured 


the  land  and  put  plaintiflls  into  pos- 
session ;  and  that  plaintiffs  occupied 
and  enjoyed  the  land  from  that  time 
'^  until  the  termination  of  the  said 
term  of  five  years  as  hereinafter 
mentioned;"  and,  during  the  term 
they  so  occupied,  &c.,  did,  pursuant 
to  the  contract,  expend  money  for 
lading  down  sidings,  &c. ;  **  that  the 
said  term  of  five  years  has  expired 
and  terminated,  to  wit  by  effluxion  of 
time  ;'*  that  all  things  necessary  had 
happened  to  entitle  plaintiff's  to  receive 
from  defendant,  and  render  defendant 
liable  to  pay,  the  money  expended 
*"  (less,  &c.) :  but  defendant  had  not 
paid. 

Plea :  "  That  no  lease  of  the  said 
land  was  ever  granted  to  the  plaintiffs 
hj  the  defendant,  pursuant  to  the 
said  agreement;  nor  did  the  said 
term  of  ^yq  years  in  the  said  asree- 
ment  mentioned  and  contemplated 
ever  come  into,  or  have,  any  ex- 
istence. 

On  damurrer :  Held  a  bad  plea. 
For  that  the  granting  of  the  lease  by 
defendant  was  not  a  condition  pre- 
cedent to  his  liability  to  repay  the 
money ;  and  the  meanmg  of  the  word 
**  term "  was  not,  in  the  agreement, 
restricted  to  a  term  created  by  lease, 
but  included  a  period  of  five  years 
during  which  the  plaintiffs  should 
occupy,  afler  being  put  into  possession 
under  the  contract.  Bowes  v.  CroU, 
255. 

II.  Order  by  a  third  party,  on  defendant, 
to  pay  to  plaintiff*  a  sum  of  money,  on 
a  snip,  chartered  by  defendant  from 
such  third  party^  **  being  load  and 
sailed,  out  of  the  advance."  The 
sailing  held  a  condition  precedent  to 
the  payment,  565.    Skip,  V. 

CONDITIONS  OF  SALE. 

Purchaser  of  an  estate  at  a  public 
auction  precluded  from  repudiating 
the  purchase  on  an  objection  excludeS 
by  conditions  of  sale,  659.  ContnMCty 
VII.  5. 

CONSENT. 

I.  Trial  by  Judge,  without  juiy,  by 
consent.  Such  consent,  if  given  at  the 
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time  of  trial,  need  not  be  in  writing, 
338.  Common  Law  Procedure  Acts,  II. 

II.  Consent  of  parties  to  an  enlargement 
of  time  by  arbitrator,  when  presum- 
able, 719.     Arbitration,  II.  1. 

III.  Appeal  bj  rate  pajrer  against  a 
proceeding  of  Commissioners  under  a 
local  Act  precluded,  where  he  had 
given  a  general  sanction  to  their  pro- 
ceedings, 218.    Appeal,  1. 2. 

IV.  Consent  of  committee,  &c.,  to  a 
borrowing  by  churchwarden  for  the 
purpose  of  church  repairs,  under 
church  buildine  Act,  when  pre- 
sumable, 807.     Mate,  IL  2.  ^ 

v.  Contracts  qualified  by  contempo- 
raneous, or  ratified  by  subsequent, 
consent  of  parties.  See  Contract, 
VII.  IX. 


CONTRACT. 
(Of  Insurance.     See  Insurance,) 
(By  Charterparty.    See  Ship,) 
FixsT.    Contracts  by  corporations. 

I.  By  Railway  Company,  as  carriers, 
with  agents  for  the  purpose  of  col- 
lecting goods.  How  far  it  affects  the 
Company's  powers  of  charging  persons 
whose  goods  are  not  so  collected,  77. 
Carrier, 

II.  By  directors  of  a  chartered  Com- 
pany, in  the  course  of  the  ordinary 
busmess  of  the  Company.  When 
ratification  by  the  du*ectors  of  a 
contract  not  according  to  the  provision 
of  the  deed  of  settlement  may  be 
presumed,  341.     Company,!,  \. 

III.  By  directors  of  a  joint  stock  Com- 
pany, under  seal,  securing  a  loan 
from,  and  the  banking  account  with, 
the  obligee.  When  a  resolution  of 
the  directors,  authorizing  such  secu- 
rity, may  be  presumed,  327.  Company, 
1.2. 

IV.  By  a  joint  stock  Company  with  a 
shareholder.  When  fraud  may  be 
pleaded  by  the  latter  to  an  action  for 
calls,  761.     Company,  II.  3. 


V.  By  a  borough,  with  the  county,  under 
a  local  Act,  for  the  maintenance  of 
borough  prisoners  in  the  county  ^aol. 
What  is  a  "  special  contract "  within 
Stat.  5  &  6  Vict,  e,  98.  *.  18.,  246. 
Gaol, 

VI.  By  churchwardens,  to  secure  a  loan 
under  Church  Building  Act.  What 
is  a  "  borrowing"  wiuiin  the  Act ; 
liability  of  rate  payers,  807.  Bate, 
11.  2. 

Secondly.  Contracts  by  private  indivi- 
duals. 

VII.  Void  and  voidable  contracts. 

I.  Between  mill  owners,  void  for  re- 
straint of  trade. 

A  bond  was  made  by  eighteen  per- 
sons, in  which  each  obligor  was  des- 
cribed as  a  cotton  spinner  of  W,  or  of 
H,,  and  by  which  each  was  bound  to 
pUintiff  in  a  separate  sum  of  500/. 
The  condition  recited  that  the  obligors 
were  respectively  owners  of  spinning 
mills  in  W,  and  It.,  and  employed  in 
them  man^  work  people;  tnat  there 
were  societies  and  combinations  among 
divers  persons,  whereby  persons,  other- 
wise  willing  to  be  employed,  were  de- 
terred by  fear  of  social  persecution 
and  other  injuries  from  hiring  them- 
selves to  work,  and  whereby  Uie  legal 
controul  of  the  obligors  of  their  pro- 
perty was  injuriously  interfered  with ; 
that  these  combinations  were  sustain- 
ed by  funds  arbitrarily  levied  and 
extorted  by  way  of  tax  or  rate  on  the 
persons  employed  by  and  receiving 
wages  from  the  obligors ;  and,  in  the 
opinion  of  the  obligors,  it  had  become 
necessary  to  take  measures  for  vindi- 
cating their  legal  rights  to  the  con- 
troul of  their  property,  which  would 
also  best  sustain  the  rights  of  the 
labourer  to  the  free  disposal  of  his 
skill  and  industry :  therefore,  the 
oblicors  had  agreed  to  carry  on  their 
works,  in  regard  to  the  amount  of 
wages,  the  times  of  the  engagement 
of  workpeople,  the  hour  of  work,  the 
suspending  of  work,  and  the  general 
,  discipline  and  management  of  their 
works,  in  conformity  to  law,  for  twelve 
calendar  months,  in  conformity  with 
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the  resolutions  of  a  majority  of  the 
obligors  present  at  any  meeting  to  be 
convened :  that,  for  the  purpose  of 
carrying  the  agreement  mto  effect, 
the  obligors  entered  into  the  bond: 
and  the  condition  wp.s  that,  if  the 
obligors,  for  twelve  calendar  months, 
should  carry  on,  or  wholly  or  partially 
suspend  carrying  on,  their  works,  in 
regard  to  the  matters  aforesaid,  in 
conformity  with  the  resolutions  of  a 
majority  of  the  obligors  present  at  a 
meeting  to  be  held  as  mentioned,  then 
the  bond,  as  to  each  person  so  per- 
forming, to  be  void;  and  the  days, 
place  and  other  circumstances  of  the 
proposed  meeting  were  set  out;  the 
obligor  to  hold  the  mtmey  recovered 
in  trust  for  all  the  obligors;  with 
power  for  a  majority  of  the  obligors 
present  to  release  the  obligors  from 
performance. 

An  action  being  brought  on  this 
bond  against  one  of  the  obligors,  he, 
hj  plea,  set  out  the  bond  and  condi- 
tion, and  alleged  that  there  was  no 
consideration  except  as  appeared  by 
the  condition. 

On  demurrer  to  the  plea : 

Held,  by  Lord  Campbell  C.  J.  and 
Cromj^ion  J.,  dissentiente  Erie  J., 
that  the  bond  was  void  as  being  in  re- 
straint of  trade ;  and  judgment  was 
given  in  Q.  B.  for  defendant. 

Judgment  affirmed  in  Exch.  Cham- 
ber.    HiUon  v.  EckersUy^  47. 

2.  Contract  for  payment  in  respect  of 
a  licence  to  use  a  patent.  Plea, 
that  the  letters  patent  were  void. 
Held  bad. 

Action  for  a  sum  agreed  to  be  paid 
t()  the  plaintiff  for  each  ton  of  an  ar- 
ticle manufactured  and  sold  by  the 
defendants  by  the  permission,  of  the 
plaintiff  to  them  ^ivcn  at  tlieir  re- 
quest, the  plaintiff  having  letters 
patent  for  the  sole  manufacture  and 
sale  of  that  article. 

Plea :  that  the  letters  patent  were 
void,  and  the  defendants  had  a  right 
to  make  and  sell  the  article  without 
plaintiff^s  permission.    On  demurrer : 

Held,  a  oad  plea ;  for,  the  invention 
having  actuallv  been  used  by  the  i)er- 
mission    of  the  plaintiff,  and  there 


beinff  no  allegation  of  fraud,  or  of 
anything  equivalent  to  eviction,  the 
defendants  were  not  at  liberty  to  set 
up  as  a  defence  that  the  patent  was 
void.    Laxoes  v.  Purser^  930. 

3.  Contract  to  proceed  to  and  load  a 
cargo  at  a  foreign  port :  under  what 
circumstances  the  breaking  out  of 
war  between  England  and  that 
foreign  country,  within  the  time 
allowed  for  loading,  avoids  the  con- 
tract, 953.    <$Ai>,  IL  3. 

4.  Contract  between  a  Joint  Stock 
Company  and  a  shareholder.  When 
fraua  may  be  pleaded  by  the  latter 
to  an  action  for  calls,  761.  Com- 
panyy  11.  3. 

5.  Repudiation  of  contract  by  pur- 
chaser at  a  public  auction :  estoppel 
by  conditions  of  sale. 

Defendant  became  purchaser  at 
public  auction  of  a  lot  comprehending 
a  freehold  messuage  and  a  fee  farm 
rent  of  2  U.  By  the  conditions  of  sale, 
no  evidence  was  to  be  required  of  the 
receipt  or  payment  or  existence  of  the 
fee  farm  rent,  other  than  that  disclosed 
by  a  certain  conveyance ;  "nor  should 
any  objection  be  taken  to  the  title  in 
consequence  of  the  non-payment  or 
non-receipt**  of  the  fee  farm  rent.  It 
was  discovered  that  in  fact  die  rent 
had  not  been  paid  or  received  for 
twenty  years  berore  the  sale :  and  the 
purchaser  contended  that  it  was  there- 
fore extinguished  under  stat.  3  &  4 
W.  4.  c.  27.  B.  34.,  and  had  ceased  to 
exist  at  the  time  of  the  sale. 

Held,  that  he  was  not  entitled  to  re- 
pudiate the  contract  on  this  ground, 
but  must  be  considered  to  have  pur- 
chased, under  the  conditions  of  sale, 
the  chance  of  the  rent  being  obtain- 
able.   Hanks  V.  PalUng^  659. 

6.  Ratification,  by  directors  of  a  joint 
stock  Company,  of  a  contract  not 
made  according  to  the  regulations 
of  the  deed  of  settlement,  341. 
Company^  I.  1 . 

7.  Ratification  by  principal  of  unau- 
thorized contract  by  agent»  863. 
Statute  (ifFrmidt,  I. 
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8.  Acceptance  of  goods  sold,  within 
sect.  17  of  the  Statute  of  Frauds, 
by  the  exercise  of  an  act  implying 
ownership  on  the  part  of  the  vendee, 
726.    StaitUe  of  Frauds,  II.  1. 

9.  Acceptance  of  goods  sold,  held  not 
within  the  Statute  of  Frauds,  and 
invalid  as  against  vendor,  where 
contract  previously  disaffirmed  by 
him,  765.    Statute  of  Frauds,  II.  2. 

VIII.  Implied  contracts. 

1.  By  shippers  of  goods  on  board  a 
general  ship,  not  to  ship  goods  of  a 
dangerous  nature,  without  notice  to 
ship  owner,  470.    Skip,  II.  1. 

2.  Between  proprietor  of  a  hackney 
carriage  and  the  party  hiring  it, 
207.    Agetit,  I.  2. 

3.  By  drawer  of  bill  with  drawee,  that 
drawee  would  not  accept  and  hand 
over  to  payee,  unless  drawee  were 
able  to  honour  on  maturity,  742. 
BUls  of  Exchange  and  Promissory 
Notes,  IL 

IX.  Quali6ed  contracts. 

1.  Memorandum  of  agreement  for 
sale.  Evidence  admissible  to  shew 
that  it  was  to  be  an  agreement  only 
upon  a  certain  condition. 

Action  on  an  agreement  for  sale. 
Plea,  Kon  assumpsit.  On  the  trial 
plaintiff  produced  an  agreement  signed 
Dy  defendant.  Defendant  gave  evi- 
dence that  plaintiff  and  defendant, 
having  negotiated  as  to  the  purchase, 
agreed  on  the  terms,  and  it  was  ar- 
ranged that  they  and  a  third  person, 
A.,  should  meet,  when,  if  A.  approved 
of  the  property,  they  would  make  a 
bargain  on  these  terms.  At  the  meet- 
ing plaintiff  did  not  attend  till  A,  had 
gone.  It  was  then  arranged  that 
plaintiff  and  defendant  should  draw 
up  and  sign  a  memorandum  of  an 
agreement  of  sale,  but  that  it  should 
not  be  a  bargain  until  A^  on  being 
consulted,  approved.  A.  did  not  ap- 
prove. The  Judge  directed  the  jury 
to  find  for  defendant  if  satisfied  that 
it  was  arranged  that  the  writine 
should  be  no  agreement  until  A, 
approved. 


Held,  a  right  direction.     Pym  v. 
Campbell,  370. 

2.  Implied  contract  at  time  of  delivery 
of  a  deed,  qualifying  the  character 
of  such  debvery,  986.  Deed,  III.  2. 

X.  Rights  and  liabilities  on  particular 
contracts. 

1 .  Agreement  to  grant  a  lease  of  land, 
and  repay  to  lessees  at  the  end  of 
the  term  their  expenses  incurred  in 
making  roads,  &c.  on  such  land. 
The  granting  of  the  lease  not  a  con- 
dition precedent  to  such  repayment, 
256.     Condition  Precedent,  1. 

2.  Right  of  assignees  of  a  ship  builder, 
who  had  contracted,  before  his 
bankruptcy,  to  build  a  ship  for  a 
third  party,  to  the  unfixed  materials 
of  the  ship,  and  of  such  third  party 
to  the  unnnished  body  of  the  ship, 
365.      Bankrupt     and     Insolvent, 

m.  3. 

3.  Agreement  by  tenant  not  to  carry 
on  public  busmess,  &c.  Construc- 
tion of  such  covenant,  387.  Land- 
lord and  Tenant,  VII. 

4.  Covenant  by  husband,  under  mar- 
riage  settlement,  to  settle  upon  wife 
any  personal  estate  afterwards  ac- 
quired by  him  in  right  of  her. 
How  far  a  defence  to  an  action  by 
the  husband  against  the  wife's  trus- 
tees for  money  had  and  received, 
497.    Husband  and  Wife. 

6.  Contract  by  surety  of  County 
Court  bailiff  to  indemnify^  high 
bailiff,  902.     County  Court,  IL 

XI.  Proceedings  to  enforce  contracts. 

1.  Contract  to  refer  to  arbitration. 
When  Court  will  stay  proceedings 
in  an  action,  upon  tne  ground  of 
such  contract,  1020.    Arbitration,  I. 

2  Mandamus  to  compel  specific  per- 
formance of  contract.  To  what 
description  of  contracts  this  form  of 
procecdinffis applicable, 273.  Com- 
man  Law  Procedure  Acts,  I.  2. 
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CONVERSION. 


COSTS. 


3.  Liquidated  damages  for  breach  of 
contract,  when  recoverable,  528. 
Damages,  II. 

CONVERSION. 

I.  What  amounts  to  a  wrongful  conver- 
sion by  a  creditor  of  an  insolvent's 
goods  before  the  insolvency,  1. 
Bankrupt  and  Insolvent^  HI.  1. 

II.  Trover  or  detinue  lies,  though  not 
replevin,  to  recover  plaintiff's  j|:oods, 
delivered  to  defendant  bj  plaintiff's 
bailee,  bon&  fide,  with  intent  to  give 
a  lien  against  plaintiff  which  did  not 
exist,  842.    Replevin,  I. 

CONVICTION. 

By  justices,  under  Act  for  Prevention  of 
Cruelty  to  Animals,  (12  &  13  Vict 
c.  92).  In  what  cases  an  appeal  lies, 
under  sect.  25,  837.    Appeal^  I.  1. 

CORPORATION. 

I.  What  are  acts  within  the  scope  of 
corporate  business;  ratification  by 
corporation  of  parol  contracts  for 
business  not  within  such  scope,  341. 
Company,  I.  1. 

See,  generally,  Company,  I. 


CORRUPT  PRACTICES  PREVEN- 
TION  ACT.  (17  &  18  Vict.  c.  102). 

When  a  promise  bv  a  candidate  to  pay, 
or  a  payment  by  him  of,  the  travelling 
expences  of  a  voter  is,  and  when  it 
is  not,  illegal. 

Two  counts  for  penalties  under  The 
Corrupt  Practices  Prevention  Act, 
1864  (17  &  18  Vict,  c.  102.) :  one  for 
promising  money  to  an  elector  to  in- 
duce him  to  vote  at  an  election  ;  and 
the  other  for  corruptly  giving  him 
money  on  account  of  haying  voted  at 
the  election.  Plea:  Not  guilty,  by 
statute.  Verdict  for  plaintiff,  subject 
to  an  exception  that  there  was  no 
evidence  to  go  to  the  jury.  On  the 
bill  of  exceptions  the  evidence  was 
set  out:  by  which  it  appeared  that 
defendant,  S.,  was  a  candidate  at  a 


contested    election    for   a    borough^ 
standing  with  M.     A  witness,    T.^ 
fi^ave  evidence  that  he  was  in  S,  and 
Sf.'s  committee  room  when  there  was 
a  discussion  about  travelling  expences; 
that  defendant's  ^ent    for  election 
expences  asked  derendant  whether  it 
would  be  legal  to  pay  travelling  ex- 
pences to  bring  up  the  outvoters; 
defendant  answered  it  would  be  legal 
to  pay  what  the  voters  paid  out  of 
pocket.    Thereupon  T,  wrote  to  C, 
an  outvoter,  asking  him  to  come  up 
and  vote  for  S,  and  3f.,  adding,  ^  your 
railway  expences  will  be  paid."     C. 
came,  and  voted  for  S,  and  M. ;  and 
his  expences  were  paid  by  the  election 
auditor,  on  the  voucher  of  defendant's 
election  agent,  written  on  T.'s  letter. 
Held,  by  the  Exchequer  Chamber, 
that  a  promise  to  pay  travelling  ex« 
peaces,  conditioned  on  the  voter  voting 
in  a  particular  manner,  was  an  offence 
within  the  Act,  and  that  actual  pay- 
ment in  pursuance  of  such  a  promise 
to  pay  was  corrupt  and  an  ofience 
within  the  Act ;  but  that  payment  of 
such  expences,  without  any  such  con- 
dition, was  not  illegal :  and  that  there 
was  in  this  case  no  evidence  to  go  to 
the  jury  that  the  defendant  author- 
ized a  promise  to  pay  the  expences  of 
those  outvoters  omy  who  should  vote 
for  him.     Venire  de  novo  awarded. 
Williams   J.    dissentiente,    on    the 
ground  that  there  was  some  evidence 
of  a  promise  conditioned  on  the  voter 
voting    in    the    particular    manner. 
Cooper  V.  S^ade,  447. 


COSTS. 


I.  Riglit  to  costs. 

1 .  Interpleader  issue,  decided  partly 
for  plaintiff,  partly  for  defendant. 
How  costs  are  to  be  taxed. 

C  claimed  property  seized  under  a 
fi.  fa.  in  an  action  of  D.  against  A. 
The  sheriff  having  applied  under  stat. 
1  &  2  TT.  4.  c.  58.  *.  6.,  a  Judge  order- 
ed an  issue  to  try  C's  right,  C  to  be 
plaintiff,  D.  defendant.  By  the  veiu 
dict,  C's  claim  was  affirmed  for  more 
than  five  sixths,  but  negatived  as  to 
the  residue.    Tlie  Court  directed  the 


COSTS. 


COUNTY  COURT. 
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costs  to  be  taxed  upon  the  principle 
of  each  party  having  succeeaed  as  to 
a  part,  without  reference  to  the  fact 
which  was  plaintiff  and  which  de- 
fendant.    CU/ton  V.  DavU^  392. 

2.  Costs  of  action  ordered  to  abide 
the  event  of  the  awurd.  When 
plaintiff  entitled  to  them  under  the 
award. 

By  order  of  Nisi  priils,  a  cause  and 
all  matters  in  difference  were  referred 
to  an  arbitrator,  who  was  empow- 
ered to  direct  a  verdict  for  plaintiff  or 
defendant,  or  a  nonsuit;  the  costs  of 
the  action  to  abide  the  event  of  the 
award. 

The  arbitrator  directed  that  a  ver- 
dict should  stand  for  plaintiff,  for 
substantial  damages  which  he  ad- 
judged to  be  due  from  defendant  to 
plaintiff,  and  that  certain  lamps,  in 
respect  of  which  plaintiff  made  a  claim 
for  damages  in  the  declaration,  should 
be  delivered  up  to  defendant. 

Held,  that  plaintiff  was  entitled  to 
the  costs  of  the  action.  Matlock  Oas 
Company  v.  Peters^  215. 

3.  Confirmation  by  Excheauer  Chun- 
ber,  upon  appeal,  of  the  decision 
of  the  Court  below  as  to  granting, 
discharging,  or  making  absolute  a 
rule  (under  Common  Law  Proce- 
dure Act).  Who  is  liable  for  costs 
of  the  appeal  and  the  proceedings 
below,  681.  Common  Law  PrO' 
eedure  Acts,  HE.  See  also  675. 
Skip,  II.  2. 

4.  Costs  of  orders  for  interrogatories 
and  inspection  of  documents,(under 
Common  Law  Procedure  Act,  1 854) ; 
when  costs  in  the  cause. 

The  costs  of  orders  for  interroga- 
ting the  opposite  party,  and  for  the 
inspection  of  documents  under  The 
Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125.),  are,  by  sect. 
57,  in  the  discretion  of  the  Judge 
making  the  order.  If  the  order  is 
silent,  they  will  not  be  allowed  as 
costs  in  the  cause  for  the  interroga> 
ting  party,  thouj^h  he  is  successful. 
SmitkY.  Great  Western  Railway  Com- 
pany, 405. 

II.  Taxation  of  costs. 


1.  Attomey*s  bill.  Deduction  of  ad- 
ditions allowed  by  master  from 
amount  taxed  off.  When  the  at- 
torney is  Liable  to  pay  costs  of  tax- 
ation. 

A  client  of  an  attorney  having  ap- 
plied to  have  the  attorney's  bill  taxed, 
the  Master  taxed  off  a  certain  amount, 
but  deducted  from  this  amount  cer- 
tain additions  which  he  allowed  to 
the  bill.  Afler  this  deduction,  the 
sum  taxed  off  was  reduced  to  less 
than  a  sixth  of  the  bill  delivered. 
But,  if  the  sum  at  first  taxed  off  had 
been  compared  with  the  amount  in 
the  bill  delivered  (even  augmented 
by  the  additions  allowed),  the  deduc- 
tion would  have  been  more  than  one 
sixth. 

Held :  that  the  sum  taxed  off  ought 
not  to  have  been  reduced  by  the  addi- 
tion allowed;  and  that  the  costs  of 
the  taxation  were  to  be  paid  by  the 
attorney,  under  stat.  6&  7  Vict,  c.73. 
s.  37.    Regina  v.  Eastwood,  285. 

2.  Disallowance  by  Poor  Law  auditor 
of  an  untaxed  attorney's  bill,  under 
Stat.  7  &  8  Vict,  c,  101.  s.  39.,  final 
as  against  the  overseers,  408.  Cer- 
tiorari,  III. 

in.  Costs  of  conviction  by  justices. 

Act  for  Prevention  of  Cruelty  to 
Animals  (12  &  13  Vict.  c.  92.) 
What  amount  of  penalty,  exclu- 
sive of  costs,  entitles  the  party 
convicted  to  an  appeal,  837.  Ap' 
peal,  I.  1. 

COUNTY. 

Contract  between  a  borough  and  the 
county,  under  a  local  act,  for  the 
maintenance  of  the  borough  prisoners 
in  the  county  gaol.  What  is  a  **  spe- 
cial contract"  within  stat.  5  &  6  Vict, 
c.  98.  s.  18.,  246.     Gaol. 

COUNTY  COURT. 

I.  Replevin  bond,  under  stat.  9  &  10 
Vict.  c.  95.  When  forfeited  by  suit 
not  being  prosecuted  with  effect,  571. 
Replevin,  11. 

II.  Bond  by  sureties  of  county  court 
bailiff,  to  mdemnify  high  bailiff.    £f- 
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COVENANT. 


DAMAGES. 


fef;t  of  the  recent  County  Court  Acts 
as  to  liability  of  sureties. 

A  bond  was  executed  by  O.  and 
two  sureties  conditioned  for  indemni- 
fyincr  the  high  bailiff  of  a  county 
court  against  liabilities  from  the  mis- 
conduct in  his  office  of  G.,  who  was 
by  the  high  bailiff  one  of 


the  bailiffs.  At  the  time  the  bond 
was  executed,  the  jurisdiction  of  the 
county  court  was  regulated  by  stat. 
9  &  10  Vict.  c.  95.  After  the  execu- 
tion of  the  bond,  the  jurisdiction  of 
the  county  court  was  extended,  and 
increa8ed  by  stat.  lO&ll  Vict.  c.  102., 
Stat.  12  &  13  Vict,  c  101.,  stat.  13  &  14 
Vict.  c.  61.,  and  stat.  14  &  15  Vict. 
c.  52. 

Held,  that  these  statutes  had  so 
materially  altered  the  nature  of  the 
office  of  bailiff  that  the  sureties  were 
no  longer  liable  to  indemnify  the  high 
bailiff,  even  though  the  misconduct  of 
G.  was  in  respect  of  a  matter  within 
the  jurisdiction  conferred  by  stat.  9 
&  10  Vict.  c.  95.,  in  respect  of  which 
the  duty  of  the  bailiff  was  not  altered 
by  the'  subsequent  Acts.  Pyhut  ▼. 
Qibb,  902. 

COVENANT. 

I.  By  millowners,  to  carrjr  on  business 
according  to  the  resolution  of  a  ma- 
jority ;  rad  for  restraint  of  trade,  47. 
Contract,  VII.  1. 

II.  Bv  tenant,  not  to  carry  on  any  pub- 
lic Dusiness,  &c.  What  is  a  breach, 
387.    Landlord  and  Tenant,  VII. 

III.  By  husband,  under  marriage  set- 
tlement', to  settle  on  wife  any  personal 
estate  acquired  afterwards  in  her  right. 
How  far  a  defence  to  an  action  by 
husband  against  wife*s  trustees,  for 
money  had  and  received,  497.  Htu- 
hand  and  Wife. 

IV.  Liquidated  damages  for  breach  of 
covenant,  when  recoverable,  528. 
Damoges,  II. 

CROSS  ACTIONS. 

Stay  of,  by  Court,  on  the  ground  of 
previous  agreement  to  refer,  1020. 
Arbitration,  I.  1. 


CROSS  DEMANDS. 
See  Setoff. 

DAMAGES. 

I.  Agreement  by  a  shipbuilder,  before  his 
bankruptcy,  to  build  a  ship  for  plain- 
tiff, which  was  unfinished  at  the  time 
of  the  bankruptcy.  For  what  matters 
plaintiff  entitled  to  recover  damages, 
in  an  action  against  the  assi^znees,  355. 
Bankrupt  and  Imohent,  III.  3. 

II.  Liquidated  damages  for  breach  of 
covenant,  when  recoverable. 

Deed  between  plaintiff  and  de- 
fendant recited  that  plaintiff  and 
defendant  had  carried  on  the  busi- 
ness of  surgeons  and  apothecaries  in 
partnership  in  W.:  and  each  cove- 
nanted that  the  business  should  there- 
after be  carried  on  under  the  style 
of  the  old  firm  for  three  years,  nut 
should  be  the  exclusive  business  of 
plaintiff:  then  followed  other  co- 
venants to  be  performed  by  plaintiff 
and  defendant  respectively:  and  then 
a  covenant  that,  after  the  determina- 
tion of  the  three  years,  and  so  long  as 
plaintiff  should  reside  in  W.  or  wiuiin 
twelve  miles  thereof,  defendant  should 
not  practise  the  business  of  a  surgeon 
or  apothecary,  or  see  any  patients, 
except  as  thereafter  mentioned,  nor 
assist  nor  introduce  any  other  me- 
dical man  in  W.  or  within  twelve 
miles  thereof,  but  should,  before  the 
expiration  of  the  three  vears,  intro- 
duce plaintiff  to  all  such  persons  as 
misht  be  the  exclusive  patients  of 
defendant,  and,  during  the  term  of 
three  years,  use  his  best  endeavours 
to  secure  the  same  for  plaintiff  lUter 
the  expiration  of  the  three  years ;  pro- 
vided that,  in  case  defendant  should 
make  default  in  the  observance  and 
performance  of  the  covenant  lastly 
mentioned,  defendant  should  forth- 
with pay  to  plaintiff  2000/.,  but  not 
in  the  nature  of  a  Denalty,  but  as 
ascertained  liquidated  damages,  but 
that  defendant  might,  after  the  de- 
termination of  the  three  years,  act  in 
consultation  with  other  medical  gen- 


DEBT. 

tlemen  in  W.  and  elsewhere,  and 
might  also,  if  he  thought  fit,  after  the 
determination  &c.,  attend  midwifery 
cases  in  W.,  the  fees  for  which  should 
be  equal  to  or  exceed  1/.  1*. ;  but  he 
should  paj  one  half  of  the  fees  he 
should  receive  for  each  of  such  mid- 
wifer^r  cases  to  plaintiff,  so  long  aa 
plaintiff  should  continue  to  practise 
at  W,  That,  in  case  either  party 
should  make  default  in  performance 
of  any  covenant,  he  should  pay  to  the 
other  500/.,  as  and  for  liquidated  da- 
mages, and  not  in  the  nature  of  a 
penalty.  Defendant  committed  a 
breach  by  practbing  contrary  to  the 
covenant. 

Held,  that  the  2000/.  was  recover- 
able as  liquidated  damages,  no  one 
of  the  provisions  of  the  covenant  to 
which  it  applied  being  such  that  the 
damage  for  the  breach  of  it  was  capa- 
ble of  precise  estimation ;  the  provi- 
sion as  to  the  payment  of  the  half  fee 
not  beinff  a  pwrt  of  such  covenant,  but 
collateral  to  it.  Reynolds  v.  Bridee, 
628.  ^ 

DEBT. 

I.  Release  b^  A,  to  ^.  of  ^.'s  debt  to 
A. ;  A.  owmg  at  the  time  a  lesser  sum 
to  B.  What  is  the  ''  debt**  released. 
795.    Deed,  m.  I. 

II.  What  are  "mutual  debts'*  within 
Stat.  2  O.  2.  c.  22.  *.  13.,  976.  Set-qf, 
II.  -^^ 

DEBTOR  (INSOLVENT). 
See  Bankn^  and  Insolvent, 

DECLARATION. 
See  Pleading,  I. 

DECLARATION  OF  WAR. 

Contract  to  proceed  to  and  load  a 
cargo  at  a  foreign  port.  Under 
what  circumstances  the  breaking 
out  of  war  avoids  the  contract,  953. 
Ship,  II.  3. 

DEEDS. 
FnsT,  Statutory  deeds. 
I.  Deed  of  settlement. 

VOL,  TI.  3  Y 
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1 .  Deed  of  settlement  of  a  chartered 
Company,  empowering  directors  to 
borrow  such  sums  as  should  be  au- 
thorized by  a  general  resolution  of 
the  Company.  What  is  the  proper 
form  of  such  resolution,  327.  Com- 
pany, I.  2. 

2.  Ratification  bv  directors  of  con- 
tracts not  made  according  to  the 
provisions  of  deed  of  settlement, 
341.     Company,  I.  1. 

II.  Deed  of  transfer. 

1.  What  is  a  transfer,  what  a  trans- . 
mission,     within     the     Companies 
Clauses    Consolidation    Act,    277. 
Company,  II.  1. 

2.  What  description  of  deed,  assign- 
ing shares  in  a  joint  stock  company, 
the  Company  are  bound  to  register 
under  provisions  similar  to  those  of 
the  Companies  Clauses  Consolidation 
Act,  415.      Company,  II.  2. 

Secondjlt,  Ordinary  deeds. 

ni.  Execution  and  delivery. 

1 .  Effect  of  a  blank  being  filled  up 
after  execution,  erroneously  and 
without  the  authority  of  the  obligor. 

To  action  against  the  acceptor  of  a 
bill  of  exchange  for  337/.,  defendant 
pleaded  a  release  by  deed.  Plaintiff 
replied:  1.  Non  est  factum;  2.  That 
a  blank  was  left  in  the  deed  for  plain- 
tiff's  debt,  which,  after  execution  of 
the  deed  by  plaintiff,  was  [filled  up 
erroneously,  without  plaintiff's  au- 
thority. 

The  evidence  was  that,  after  the 
acceptance,  plaintifi  became  indebted 
to  defendant  in  142/.  for  goods  sold. 
That  afterwards  plaintiff  signed  the 
deed,  which  recited  that  defendant 
was  indebted  to  certain  persons  par- 
ties thereto,  in  the  sums  set  opposite 
to  their  names  in  the  schedule ;  and 
in  consideration  of  a  guarantee  of  10«. 
in  the  pound  by  a  third  party,  the 
creditors  parties  thereto  released  the 
debts  then  owing  to  them.  Plaintiff 
executed  the  deed ;  but  a  blank  was 
left  opposite  to  his  name,  which  after- 
wards, without  his  authority,  was 
filled  up  with  the  mm  of  337/.  The 
jury  found  that  the  debt  which  the 

I.  &B. 
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parties  meant  to  be  released  was  the 
balance  after  deducting  the  142/.  from 
the  337/. 

Held  that,  on  these  facts,  plaintiff 
was  entitled  to  a  verdict  on  the  issues 
on  both  replications.  Fazakerly  v. 
M'Knight,  795. 

2.  When  evidence  admissible  that 
deed  was  delivered  as  an  escrow. 

O,  having  agreed  to  let  premises  to 
P.  for  a  term  of  years,  P.-  paying  100/. 
for  the  fixtures,  a  lease  by  deed  was 
prepared,  and  engrossed  on  parch- 
ment. B,  paid  down  only  50/.:  it 
was  agreed  oetween  O.  and  P.  that 
P.  should  be  let  into  possession  as 
tenant  from  year  to  year  on  the  terms 
of  the  intended  lease  until  he  paid  the 
balance  of  the  100/.  At  the  sUme 
time  Q.  signed,  sealed  and  delivered 
the  deed,  which  however  he  retained 
in  his  own  possession.  No  third  per- 
son was  present.  No  words  qualifying 
the  delivery,  or  expressly  stating  that 
it  was  as  ^n  escrow  till  the  payment 
of  the  balance,  appeared  to  have  been 
used.  G,  brought  use  and  occupation 
against  the  assignee  of  P.'s  interest : 
and,  on  those  facts  appearing  at  the 
trial,  an  objection  was  taken  that  the 
action  ought  to  have  been  on  the  co- 
venants in  the  deed. 

Held :  that  the  circumstances  war- 
ranted an  inference  in  fact  that  it  was 
agreed  by  both  O.  and  P.,  at  the  time 
of  the  execution  of  the  instrument, 
that  it  should  not  operate  as  a  lease 
until  the  payment ;  and  that,  if  there 
was  such  an  agreement  by  both, 
though  no  express  words  of  delivery 
as  an  escrow  were  used,  it  would 
not  operate  as  a  deed  till  then ;  and, 
consequently,  P.  was  tenant  from 
year  to  year  under  the  terms  in  the 
instrument,  and  not  tenant  under  a 
deed ;  and  that  the  action  for  use  and 
occupation  would  lie  against  him  or 
the  assignee  of  his  interest.  Gudgen 
V.  Besset^  986. 

IV.  Registration.  What  is  a  bill  of  sale 
of  "  personal  chattels,"  so  as  to  require 
registration  under  stat.  17&  18  Vict, 
c.  36.,  876.    Bankrupt  and  Insolvent^ 

m.  4. 
See  also,  generally,  Covenant. 


DEED  OF  SETTLEMENT. 
See  Company,  I. 

DELIVERY. 

I.  Of  deed  as  an  escrow :  when  [>arol 
evidence  to  that  effect  is  admissible, 
986.    needy  III.  2. 

II.  Delivery  and  acceptance  of  part  of 
goods,  within  sect  17  of  the  Statute 
of  Frauds.     See  Statute  ofFraudgy  II. 

DEMURRER. 
See  Pleading. 

DESCRIPTION. 

I.  Of  property  in  a  voting  i>aper,  under 
the  Municipal  Corporation  Reform 
Act.  What  is  a  suBicient  description: 
what  misdescription  is  curable  under 
sect.  142,  363.  Afumcipal  Corpora- 
tion Reform  Act^  I. 

IE.  Of  the  tonnage  of  a  ship  in  a  charter- 
party  ;  when  not  a  warranty  of  such 
tonnage,  675.     Skip,  II.  2. 

DETINU^. 

Lies  to  recover  plaintiff's  goods,  de- 

.  livered    to  defendant    by  plaintiflTs 

bailee,  bon&  fide,  with  intent  to  give 

a  lien  against  plaintiff,  which  did  not 

exist,  842.    Replemn,  I. 

DEVISE. 
I.  Estate  of  trustees.  Outstanding  term. 

Testator,  in  1794,  devised  lands  at 
H.  to  trustees  and  their  heirs,  in  trust 
for  the  use  of  his  daughter  for  life, 
and  after  her  decease  upon  trust  and 
to  the  use  of  the  heirs  of  her  body, 
remainders  over;  and  that,  if  hi^ 
daughter  should  marry,  her  husband 
should  not  meddle,  and  her  receipts 
should  be  sufficient  dischai^es  to  the 
trustees.  After  bequeathing  certain 
legacies,  to*  be  paid  twelve  months 
after  his  decease,  testator  beque^^ii^ 


DEVISE, 


DISCHARGE. 
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all  his  personal  estate  to  the  said  trus- 
tees, in  trust  to  sell  and  apply  the 
I>roceeds  to  the  payment  of  the  said 
egacies  and  of  his  debts,  so  far  as  the 
same  would  extend.  He  then  devised 
as  follows ;  "  I  do  hereby  order  and 
direct,  that  the  surplus  of  the  rents 
and  profits  of  my  real  estates  by  me 
heremabove  devised,  over  and  above 
what  shall  be  laid  out"  by  the  said 
trustees  in  maintenance  of  my  said 
daughter  during  her  minority,  shall 
be  applied  during  her  minority  "in 
and  towards  further  payment  of  the 
said"  several  legacies  and  debts; 
"and,  in  case  the  provisions  by  me 
above  made"  for  the  payment  of  the 
legacies  and  debts  "  be  insufficient  for 
that  purpose,"  "I  do  hereby  charge 
all  and  singular  the  said  lands"  &c. 
"  at  H,  aforesaid  with  and  to  the  pay- 
ment of  such  deficiency."  "  And  also 
that  it  shall  and  may  be  lawful  for" 
the  trustees,  "  by  and  out  of  the  ^ame 
premises  hereby  devised  to  them  re- 
spectively, to  deduct  and  reimburse 
him  and  themselves  respectively  all 
such  loss,  costs,  charges  and  exnences 
as  he  or  they  or  any  of  them  shall  pay, 
sustain,  expend  or  be  put  unto  for  or  by 
reason  of  the  performance  of  this  my 
will,  or  the  trusts  hereby  in  them  re- 
pK>sed,  or  the  mana^ment  and  execu- 
tion thereof  respectively,  or  any  other 
thin?  in  anjrwise  relating  thereto." 

The  trustees,  finding  300/.  due  to 
them  on  their  trust  account,  borrowed 
that  sum,  and,  in  1802,  mortgaged  the 
lands  at  H,  for  the  term  of  one  thou- 
sand years,  by  way  of  security.  This 
was  paid  off  in  1803,  but  the  term 
was  never  surrendered. 

In  1842,  the  daughter  and  her 
husband  mortgaged  the  premises ;  and 
the  term  of  1 802  was  assigned  in  trust 
for  the  mortgagee.  The  daughter 
faavinff  died,  her  son  and  heir  at  law 
brought  ejectment. 

Held,  by  the  Queen's  Bench,  that 
the  legal  estate  was  in  the  trustees 
under  the  wUl,  and,  conseauently,  that 
the  plaintiff's  action  failed. 

Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's 
Bench,  that  the  legal  estate  was  not 
in  the  plaintiff;  WuUams  J.  grounding 
his  judgment,  not  specially  on  the 
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estate  being  in  the  trustees,  but  gene- 
rally on  the  existence  of  the  term. 
Pood  V.  Watson,  606. 

11.  Devise  ttfil.,  and  "the  heir  male  of 
his  body"  &c.,  "and  the  heirs  and 
assigns  of  such  heir  male  for  ever" 

Devise  of  freeholds  to  -A.,  "to  hold 
to  him  and  the  heir  male  of  his  body 
lawfully  begotten,  and  the  hsirs  and 
assigns  of  such  heir  male  for  ever ;" 
"but,  in  case"  A.  "shall  happen  to 
die  without  leaving  any  son  of  his 
body  lawfully  begotten, '  then  to  B, 
"  his  heirs  and  assigns  for  ever,"  sub- 
ject to  the  payment  by  JB.  of  300/.  to 
the  daughters  of  A^  or  such  of  thepi 
as  should  be  living  at  his  decease." 

Held,  in  the  Exch.  Ch.,  affirming 
the  judgment  of  Q.  B.,  that  A,  took  an 
estate  tor  life,  with  contingent  re- 
mainder in  fee  to  such  heir  male  of  ^4. 
as  should  be  living  at  the  time  of  his 
decease  ;  and,  failing  such  heir,  to  B. 
in  fee.  Chamherlayne  v.  Chixmher- 
layne^  625. 

DIOCESE. 

Commission  issued  by  Archbishop  of 
Canterbury,  under  the  Church  Dis- 
cipline Act,  against  an  incumbent  of 
a  living  in  the  gift  of  the  Bishop  of 
B.  Held,  that  the  appearance  and 
hearing  must  be  within  the  diocese  of 
B.,  546.     Church  Discipline  Act, 

DIRECTORS. 
See  Company^  I. 

DISCOVERY. 

To  what  kind  of  discovery  «.  51  of  the 
Common  Law  Procedure  Act,  1854, 
giving  power  to  administer  interro- 
gatories, applies,  462.  Common  Law 
Procedure  ActSy  1.  5. 

DISCHARGE. 

By  Insolvency  Court.  On  what  terms 
the  Court  of  Queen's  Bench  will  set 
aside  the  outlawry  of  an  insolvent, 
finally  dischai^ed,  376.  Bankrupt 
and  Insolvent^  II. 
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DISTANCES. 


ESCROW. 


DISTANCES. 

How  to  be  measuredf  under  Tnrnpike 
Acts,  350.     Turnpike^  I. 

EASEMENT. 

Qaalified  easement  for  snpport  in  the 
allottee  of  the  surface,  593,    Minet  I. 


ELECTION. 

I.  Parliamentary.    When  a  promise  by 
a  candidate  to  pay,  or  payment  by 
him  of,  a  voter's  travelling  expenses 
amounts  to  bribery,  within  the  Cor- 
rupt Practices  Prevention  Act,  447. 

Corrupt  Practices  P^^tventian  Act. 

II.  Of  vestrymen,  under  stat.  18  &  19 
Vict.  c.  120.  Action  for  rejection  of 
plaintifiTs  vote;  plea  that  a 'rate 
was  then  unpaid  by  plaintiff:  repli- 
cation that  vote  was  void  &c.,  289. 
Rate,  ILL 

III.  Of  councillors,  under  Municipal 
Corporation  Reform  Act.  What 
misdescription  in  the  voting  paper  is 
curuble  under  sect.  142 :  what  is  a 
sufficient  description,  363.  Municipal 
Corporation  Rejform  Act,  I. 

IV.  Of  a  local  board  of  health,  under 
the  Public  Health  Act,  1848. 

1.  Discretion  of  board  as  to  what  is  a 
reasonable  remuneration  to  the  per- 
son conducting  the  first  eIection,287. 
Public  Heaith  Act,  II.  1. 

2.  What  is  a  proper  election  of 
new  members,  under  sects.  13, 18  ; 
736.    Public  HeaUh  Act,  U.  2. 

V.  Of  surveyors  of  highways,  under  the 
Greneral  Highway  Act.  Who  are 
entitled  to  vote,  999.    Highway,  I. 

EMPLOYER. 

I.  Within  the  meaning:  of  the  Truck 
Act,  what  is,  684.     Truck  Act. 

II.  Combination  by  employers  to  carry 
on  trade  according  to  the  resolution 
of  a  majority,  when  illegal,  47.  Con- 
tract, Vll.  1. 

See  also,  generally,  Agint. 


ENCLOSURE. 

I.  Qualified  right  of  support  in  allottee 
of  surface  under  an  enclosure  Act, 
as  against  allottee  of  minerals,  593. 
Mine,!. 

n.  Right  of  support  in  allottee  of  sur- 
face, under  an  enclosure  Act,  at 
against  lord  of  the  manor,  643. 
Mine,  II. 

ENLARGEMENT  OF  TIME. 

By  arbitrator,  in  a  compulsory  re- 
ference under  the  Common  Law 
Procedure  Act,  1854.  Consent  of 
parties,  when  presumable,  719.  AM' 
tration,  II.  1. 


Deviie,  U. 


ENTAIL. 


EQUITABLE  ASSIGNMENT." 
Augment,  II. 

EQUITABLE  PLEA. 

By  trustees  of  wife,  in  an  action  bj 
husband  for  money  had  and  received ; 
that  by  marriage  settlement  Uie  hna- 
band  covenanted  to  settle  personal 
estate  subsequently  siKquired  in  right 
of  wife  in  trustees  to  her  use.  Meld 
not  to  apply  to  money  bequeathed  to 
wife's  separate  use,  497.  Huiband 
and  Wife. 

ERROR. 

Confirmation  by  Exchequer  Chamber 
of  decision  of  Court  below  (on  appeal 
under  Common  Law  Procedure  Act« 
1854),  as  to  cranting,  discharging  or 
making  absolute  a  rule.  Right  to 
costs,  681.  Common  Law  /VocMfiire 
Acts,  1854,  HL  See  also,  675,  Ship, 
II.  2. 

ESCROW. 

When  evidence  admissible  to  shew  that 
deed  delivered  as  escrow,  966.    Deml^ 

m.  2. 


ESTATE. 


EVIDENCE. 
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ESTATE. 
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ESTOPPEL. 

I.  Indorsee  of  bill  of  exchuige,  admit- 
ting his  indorsement  to  plaintiff, 
estopped  from  denying  previous  in- 
dorsement to  himself,  266.  Bilis  of 
Exchange  and  Praminary  Noteiy  III. 

II.  Action  for  money  agreed  to  be  paid 
by  defendants  in  respect  of  goods 
manufactured  and  sold  by  them  under 
plain tiflTs  patent.  The  patent  having 
been  actually  so  used  by  them,  de- 
fendants estopped  from  denyiuff  vali- 
dity of  patent,  930.     Contract,  VII.  2. 

III.  Rate  payer,  precluded  from  ap- 
pealing as  **  aggrieved,**  within  the 
section  of  a  local  Act  giving  appeal  in 
such  case,  against  a  proceeding  under 
the  Act  which  he  had  impliedly 
sanctioned,  218.    Appeal,  I.  2. 

IV.  Compulsory  reference  under  Com- 
mon Law  Procedure  Act,  1854. 
Parties  estopped  from  denying  their 
consent  to  an  enlarsement  of  time  by 
the  arbitrator,  where  they  have, 
after  the  expiration  of  the  original 
time,  acted  upon  the  reference  as  still 
subsisting,  719.    ArbUratian,  II.  1. 

V.  Purchaser^  an  auction  precluded 
from  repudiating  purchase  on  aground 
of  objection  excluded  by  the  con- 
ditions of  sale,  659,    Contract,  VII.  5. 

EVIDENCE. 

I.  Grenerally.  What  is  the  meaning  of 
there  being  ^^no  evidence"  to  go  to 
the  jury,  953,  973.     Ship,  11.  3. 

II.  When  oral  evidence  admissible  to 
qualify  the  effect  of  a  written  docu- 
ment. 

1.  Evidence  to  shew  that  a  memo- 
randum of  an  agreement  of  sale  was, 
by  the  consent  of  both  parties  to  it, 
to  be  no  complete  barsain  until  ap- 
proved of  by  a  third  party,  870. 
Contract,  IX.  1. 


2.  Evidence  to  shew  that  a  deed  was 
delivered  as  an  escrow,  986.  Deed, 
III.  2. 

III.  When  not  so  admissible. 

Evidence  of  an  intention  to  insure  in 
a  manner  different  from  that  ap- 
pearing on  the  face  of  the  policy, 
312.    Jnmrance,  II. 

IV.  Documentary  evidence;  its  effect 
in  particular  cases. 

1.  Affidavits.  When  admissible  as 
shewing  the  true  meaning  of  a  com- 

?1aint  before  justices,  137, 155.  See 
IviUUng  Act 

2.  Adjudication  of  Insolvency  Court, 
discharging  debtor,  and  stating  tne 
cause  of  his  detainer  to  have  been 
a  warrant  of  attorney  given  by  him 
by  way  of  fraudulent  preference ;  for 
what  purpose  admissible,  1 .  Baxik' 
rupt  and  insolvetU,  III.  1 . 

V.  Evidence  in  particular  actions. 

1.  Contract,  by  charter  party,  that 
defendant  should  load  a  cargo  on 
board  a  ship  of  plaintiff's  at  a  foreign 
port.  What  renunciation  on  be- 
nalf  of  defendant  amounts  to  a  dis- 
pensation by  him,  953.    Ship,  II.  3. 

2.  Acceptance  of  a  bill  of  exchange 
on  account,  held  evidence  of  a  fresh 

Sromise,^  so  as  to  take  the  whole 
ebt  out  of  the  Statute  of  Limi- 
tations, 506.      Statute  of  Limita- 

tiOM. 

3.  Action  for  briberv  at  a  parliamen- 
tary election.  What  is  evidence 
for  the  jury  of  a  promise  by  the 
candidate  to  pay  the  travelling  ex- 
penses of  voters,  447.  Corrupt 
jPracticee  Prevention  Act. 

4.  Action  for  malicious  prosecution. 
What  is  evidence  of  reasonable  and 
probable  cause :  how  that  question 
IS  to  be  left  to  the  jury. 

In  an  action  for  a  malicious  prose- 
cution for  sheep  stealing,  it  appeared 
at  the  trisl  that  plaintiff  was  possessed 
of  a  sheep  which  defendant  claimed  as 
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EXECUTION. 


FREEHOLD. 


one  of  a  lot  stolen  from  him.  Plain- 
tiff gave  an  account  of  the  way  he 
became  possessed  of  it,  which,  if  the 
sheep  was  defendant's,  mast  have  been 
wilfully  false.  Defendant  took  away 
the  sheep.  Plaintiff  sued  him  for  so 
doing  in  the  county  court.  To  stop 
the  action  defendant  indicted  plaintiff, 
who  was  acquitted.  There  was  evi- 
dence both  ways;  but  it  appeared 
that  the  sheep  really  never  was  de- 
fendant*8,  though  defendant  bond  fide 
believed  it  was.  The  Judge,  assuming 
these  facts  to  be  true,  asked  the  jury 
if  the  defendant  had  reasonable 
grounds  for  his  belief.  On  their  find- 
ing that  he  had,  he  ruled  that  there 
was  reasonable  and  probable  cause 
for  the  indictment. 

Held,  by  Coleridge  and  Crompton 
Js.,  that,  under  these  circumstances, 
the  finding  of  the  jury  on  that  one 
point,  in  addition  to  the  facts  beyond 
dispute,  made  out  a  complete  case  of 
reasonable  and  probable  cause,  and, 
therefore,  that  tne  Judge  was  right. 

JSrle  J.  dissentiente.  Doughs  y. 
Corhett,5\\, 

5.  Action  for  running  down  plaintifiTs 
ship.  How  far  the  question  whether 
she  was  '*  close  hauled"  is  for  the 
jury,  77 1 .    Merchant  Shipping  Act 

6.  Colourable  action,  brought  for  the 
purpose  of  obtaining  inspection  of 
documents  necessary  for  plaintifiTs 
case  in  an  action  against  another 
party.  Rule  for  inspection  refused, 
380.  Common  Law  Procedure  ActSy 
15. 

EXECUTION. 

I.  Of  a  deed.    See  Deed,  III. 

U.  Offi.  fa.  Liability  of  sherifiTsofiicer 
for  an  overcharge  ;  not  destroyed 
by  custom  in  particular  county,  718. 
Shenf,  XL 

EXECUTOR. 

What  claims  can  be  set  off  by  an  ex- 
ecutor, sued  as  such,  against  a  debt 
due  to  plaintiff  from  testator  in  his 
lifetime,  976.    Set-off,  IL 


EXPENSES. 

Travelling  expenses  of  voters.  When 
a  promise  by 'the  candidate  to  pay 
them,  or  an  actual  payment  by  him,  is, 
and  when  it  is  not,  illegal,  447.  Cor- 
rapt  Practice's  Prevention  Act, 

FORFEITURE. 

Of  replevin  bond,  under  stat.  9  &  10 
Vict,  c,  95.,  1.  What  is  prosecuting 
"  with  effect,"  571.    RepUvin,  II. 


FRAUD. 

I.  Allegation  of,  not  necessary,  in  an 
action  by  ship  owner  against  shipper 
for  shipping  goods  of  a  dangerous 
nature,  without  the  knowledge  of  the 
plaintifffs  470.     Ship,  II.  1. 

II.  Plea  of,  to  an  action  for  calls,  when 
bad,  761 .     Company ^  II.  3. 

FRAUDS,  STATUTE  OF. 
Statute  of  Frauds. 

FRAUDULENT  ASSIGNMENT. 

I.  What  is. 

Warrant  of  attorney  void  within  stat. 
1  &  2  Vict.  c.  110.  4.59.,  1.  .8^111^ 
rupt  and  Insolveni,  Ifl.  IT 

II.  What  is  not. 

A  bill  of  sale  given  as  security  for 
f^h  advances  only,  296.  bank- 
rupt and  Insolvent,  I. 

FRAUDULENT  PREFERENCE. 
See  Assignment,  III. 

FREEHOLD. 

What  fixtures,  though  to  some  extent 
attached  to  the  sod,  are  still  ^*  per- 
sonal chattels"  within  stat.  17  &  18 
Vict.  c.  36,  s.  7.,  and  do  not  therefore 
pass  with  the  freehold,  876.  JBankmpt 
and  Insolvent,  III.  4. 


FREIGHT. 


HIGHWAY. 
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FREIGHT. 

Right  to,  the  bill  of  lading  having  been 
signed  bj  the  master  "as  i^ent  for 
the  charterers,  232.  Bin  of  Ladings  I. 

See,  generally.  Ship. 


GAOL. 

Local  Act,  proyiding  for  maintenance  of 
borough  prisoners  in  County  Gaol. 
What  IS  a  '* special  contract"  within 
Stat.  5  &  6   Vict,  c,  98.  «.  18. 

By  a  local  Act  passed  prior  to  stat. 
5  &  6  Vict,  c,  98.,  in  furtherance  of 
arrangements  made  between  the  jus- 
tices of  a  county  and  the  council  of  a 
borough,  having  a  separate  Court  of 
Quarter  Sessions,  it  was  provided  that 
the  prisoners  of  the  borough  should  be 
maintained  in  the  county  gaol  on 
certain  terms. 

Held,  that  this  Act  was  not  a  spe- 
cial contract  within  the  meaning  of 
Stat.  5  &  6  Viet.  c.  98.  «.  18. ;  and  that 
the  local  Act,  being  inconsistent  with 
the  general  enactment,  was  repealed 
by  it,  though  not  expressly  mentioned. 
Branuton  v.  Mayor  of  Colchester^  246. 


GENERAL  WGHTING  ACT. 

Sect.  165  of  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120.,  pro- 
yides  a  certain  scale  of  liffhtins  rjites 
for  parishes  in  which  the  Ueneral 
Liffhting  Act  should  be  then  in  force. 
What  is  the  meaning  of  **  owners  and 
occupiers  of  houses,  buildines,  and 
property,  other  than  land,"  m  that 
section,  1008.    Rate,  IV. 


GOODS. 

I.  Carriage  of,  by  Railway  Company. 
What  are  **  manufactured  |[oods,** 
within  the  meaning  of  the  Special  Act. 
Right  of  Company  as  to  rates  of 
charge,  77.     Carrier. 


II.  Shipment  of  dangerous  goods  on 
boara  a  general  ship.  Liability  of 
shipper  to  shipowner,  470.  Ship,  II.  I . 

III.  Liability  of  shipowner,  for  damage 
caused  by  goods  of  one  part^  to  goods 
of  another,    477,     note     (b).    Ship, 

m.  1. 

HACKNEY  CARRIAGE. 

Liability  of  proprietor  for  loss  of  luggage 
through  negligence  of  driver,  207. 
Agent,  I.  2. 

HEIR. 

Effect  of  a  devise  to  A.  *^and  the  heir 
male  of  his  body,**  ^*  and  the  heirs  and 
assigns  of  such  heir  male  for  ever/^ 
&c.,  625.     Devise,  II. 

HIGH  BAILIFF. 

Indemnity  bond  to,  by  sureties  of 
bailiff.  Liability  of  sureties,  902. 
County  Court,  IL 

HIGHWAY. 

I.  General  Highway  Act,  5  &  6  Vict.  e. 
50.  Election  of  surveyors.  Who  are 
entitled  to  vote. 

The  occupiers  of  property  in  a 
parish  in  respect  of  which  they  are 
liable  to  be  rated  to  the  highway  rate 
are  entitled,  under  stat.  5  &  6  W.  4. 
c.  50.  s.  6.,  to  vote  at  the  election  of 
surveyors;  though  they  are  not  ac- 
tually rated  to  the  last  highway  rate. 
Regina  y.  Kershaw,  999. 

II.  Maintenance  of  highways,  under 
Public  Health  Act.  What  form  of 
rate  is  to  be  imposed  upon  a  statutory 
district,  comprising  parishes  sepa- 
rately maintaining  their  own  highways. 

Where  several  parishes  or  places 
separately  maintaining  their  own 
highways  are  comprised  in  the  district 
assigned  to  a  Local  Board  of  Health, 
the  highways  throughout  the  district 
are,  under  the  Public  Health  Act, 
1848  (11  &  12  Vict.  G.  63.),  sect.  87, 
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to  be  maintained  by  a  general  district 
rate,  and  not  by  separate  highway 
rates  on  tbe  ancient  divisions.  Moselv 
V.  Sly  Local  Board  of  HeaUh,  618. 

^^|[v  ^i"^^"*^"*^  ^^^^^  ^^  Bowd  of 
Health,  incorporating  clause  in  Towns 
Improvement  Act,  abolishing  tolls  on 
aU  highways  in  a  district,  how  far  in- 
valid, 114.    Public  Health  Act,  I. 

IV.  How  distances  are  to  be  measured, 
under  Turnpike  Acts,  350.  Tum- 
pike,  I. 

HIRING. 

Of  a  hackney  carriage.    The  registered 
proprietor  liable  for  loss  of  luggage 
,     through  the  negligence  of  driver,  207. 
Agent,  1.2. 

HUSBAND  AND  YTIFE. 

Action  by  husband,  for  money  had  and 
received,  against  trustee  of  wife. 
Equitable  pleadings. 

Count  for  money  had  and  received, 
nea,  by  way  of  defence  on  equitable 
grounds :  that  the  money  had  been 
bequeathed  by  will  to  the  separate  use 
of  plaintirs  late  wife,  who,  during 
the  coverture,  assigned  the  money  to 
the  defendant,  on  trusts  in  which 
plaintiff  took  no  interest.  Replica- 
^^^'  ^°®q»»>^We grounds  to  this  plea: 
that,  before  the  assignment,  plaintiff's 
wife  had  assigned  the  money  to  plain- 
tiff,  and  that  the  receipt  by  defendant 
was  as  agent  for  the  wife,  in  order  to 
K*\«  a  discharge  to  the  executors. 

Held,  that  the  plea  was  good,  ad- 
mitting a  receipt  of  the  money,  primfi 
facie  to  the  use  of  the  husband,  and 
avoidmg  It  by  shewmg  that  in  equity 
the  receipt  was  on  trusts  in  which  the 
husband  took  no  interest;  thereby 
sufficientlpr  negativing  any  marital 
right  arising  on  her  death. 

Held,  also,  that  the  replication  was 
good,  as  shewing  a  previous  equitable 
assignment  for  the  plaintiff's  l^enefit. 

Ihere  was  also  a  plea,  bv  way  of 
defence  on  equitable  grounds :   that 
by  marriage  settlement  the  plaintiff  I 
covenanted    to    settle    any  personal 


INSPECTION. 

estate  he  might  acquire  in  hia  wife'i 
right :  and  that  this  money  was  be- 
queathed to  her  separate  use. 

Held,  that  this  plea  was  bad :  such 
a  covenant  not  applying  to  money 
beaueathed  to  the  separate  use  of  the 
wife.    Sloper  v.  Cottrell,  497. 

ILLEGALITY. 

I.  Bond  by  millowners,  agreeing  to  carry 
on  business  according  to  the  resolution 
of  the  majority,  void  for  illegalitv.  47. 
Contract,  VII.  ^      ^ 

II.  Promise  by  candidate  at  a  Parlia- 
mentary election  to  pay  the  travelling 
expenses  of  a  voter ;  when  illegal  and 
when  not,  447.  Corrupt  Practicei 
Prevention  Act, 

INDEMNITY. 

Bond  of,  to  high  bailiff,  by  sureties  of 
county  court  bailiff.  Their  liability, 
how  affected  by  the  recent  County 
Court  Acts,  902.     Counfy  Court,  U. 

INDORSEMENT. 

Of  bill  of  exchange.  Indorsee,  admitting 
his  indorsement  to  plaintiff,  estopped 
from  denying  previous  indorsement  to 
himself,  266.  Bills  of  Exchange  and 
Promissory  Notes,  III. 

INNKEEPER. 

When  liable  for  loss  of  the  goods  of 
guest,  891.    BaUment^n. 

•  INSOLVENT. 

See  Bankrupt  and  Insolvent, 

INSPECTION. 

Of  documents,  &c.  under  Common  Law 
Procedure  Act,  1864. 

I.  Under  what  circumstances  Court  will 
make  an  order,  880.  Commtm  Law 
Procedure  Acts,  I.  4. 

II.  Costs  of  orders  for  interrogatoriea 
and  inspection ;  effect  of  cbuse  giving 
judge  discretion,  405.     Costs,  1/4 
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Of  weiffhts  and  measures  for  a  district ; 
in  whom  the  appointment  lies,  830. 
JurUdktion^  III.  3. 

INSURANCE. 
(Masinb.) 

I.  Time  Policy. 

1.  No  implied  warranty  of  seaworthi- 
ness in  general.  When  the  negli- 
gence ofplaintiff  in  sending  out  the 
ship  in  an  unseaworthy  state  is  a 
defence. 

There  is  not  in  general  an  implied 
warranty  of  seaworthiness  in  a  time 
policy  of  insurance. 

Per  Lord  Campbell  C.  J.,  CoU- 
ridge  and  Wightnum  Js.,  dissentiente 
JSrle  J. :  There  is  not  an  implied 
warranty  of  seaworthiness  in  a  time 
policy  of  assurance,  though,  at  the 
time  of  the  making  of  the  policy,  the 
ship,  being  an  outward  bound  ship, 
ana  chartered  for  a  foreign  port,  is 
lying  in  a  British  port  where  the 
owner  resides. 

Per  Lord  Campbell  C.  J.,  Cole- 
ridge  and  Wightman  Js.,  dissentiente 
Ene  J. :  In  such  a  case,  it  constitutes 
no  defence,  to  a  declaration  alleging 
loss  by  perils  of  the  sea,  that  the 
plaintiff,  the  shipowner,  knowingly, 
wilfully,  wronfffculy  and  improperly 
sent  the  ship  loaded  out  to  sea  m  an 
unseaworthy  state,  and  when  she  was 
not  in  a  fit  and  proper  condition  safely 
to  go  to  sea. 

ret  Curiam:  A  good  defence  is 
shewn  by  a  i^lea  alWtng  that  the 
plaintiff,  knowingly,  wufuriy,  wrong- 
fully and  improperly  sent  the  ship  to 
sea  at  a  time  when  it  was  dangerous 
to  go  to  sea  in  the  state  and  condition 
in  which  she  then  was,  and  wrongfully 
and  improperly  caused  and  permitted 
the  ship  to  be  and  remain  on  the  high 
seas  near  to  the  sea  shore,  for  a  great 
lenjB^th  of  time,  in  the  state  and  con- 
dition  aforesaid,  and  without  a  master, 
and  without  a  proper  crew  to  manage 
and  navigate  her  on  her  said  voyage  ; 


during  which  time  the  ship,  by  reaam 
of  the  premises,  was  wrecked.  Thomp^ 
son  y.  Hopper,  172. 

2.  Action  on  time  policy,  for  total 
loss.  How  far  evidence  admissible 
that  misconduct  of  plaintiff  was 
indirect  cause  of  loss. 

Action  on  a  time  policy  on  a  ship 
for  a  total  loss,  rlea :  that  the 
plaintiffs  knowingly,  wilfully,  wrong- 
fully and  improperly  sent  the  ship  to 
sea  in  a  condition  in  which  it  was 
dangerous  to  ^  to  sea,  and  suffered 
her  to  remain  m  that  state  near  the 
shore,  during  which  time,  by  reason 
of  the  premises,  the  loss  occurred. 
Issue  thereon.  On  the  trial,  it  ap- 
peared that  the  plaintiff  personally 
sent  the  ship  out  to  sea  in  an  unsea- 
worthy state,  and  caused  her  to  anchor 
in  the  offing  in  that  state.  Whilst 
there  she  was  caught  in  a  storm  from 
seaward,  and  driven  ashore.  There 
was  evidence  justifying  the  jury  in 
finding  that  the  unseaworthiness  had 
been  made  good  before  the  loss,  and 
that  the  immediate  cause  of  the  loss 
was  not  occasioned  in  any  way  by  the 
unseaworthiness ;  and,  the  jury  having 
found  that  such  was  the  fact,  a  verdict 
was  entered  for  the  plaintiffs.  There 
was  evidence  from  which  the  jury 
might  have  drawn  the  conclusion  that, 
though  the  unseaworthiness  was  not 
the  immediate  cause  of  the  loss,  the 
loss  would  not  have  occurred  if  the 
ship  had  been  seaworthy  when  she 
went  to  sea.  No  question  on  this  was 
left  to  the  jury. 

Held,  that  the  plea  was  proved,  if 
that  misconduct  or  the  plaintiff  occa- 
sioned the  loss,  though  it  was  not  its 
immediate  cause ;  and  a  new  trial 
was  granted  on  this  ground.  Thomp- 
son  V.  Hopper,  937. 

3.  Expenses  of  repairs  for  dama^ 
through  ordinary  risk,  where  ship 
is  sent  out  in  an  unseaworthy  state. 
No  implied  warranty  of  seaworthi- 
ness, in  general,  in  a  time  policy. 

Where  a  vessel  is  sent  to  sea  in  a 
state  not  fit  for  the  particular  voyage, 
and,  without  encountering  any  more 
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than  ordinary  risk,  is  obliged,  owing 
to  the  defective  state  in  which  she 
sailed,  to  put  into  a  port  for  repair, 
the  ship  owner,  though  the  defects 
were  not  known  to  him  and  he  has 
acted  without  fraud,  cannot  recover 
against  the  insurer  the  expenses  of 
such  repairs  as  were  rendered  neces- 
sary in  consequence  of  the  unsea- 
worthy  state  of  the  vessely  though 
there  oe  no  warranty  of  seaworthiness. 
Per  Lord  Campbell  C.  J.,  Cole- 
ridge and  Wighimcm  Js.,  dissentiente 
£rle  J.  There  is  in  general  no  im- 
plied warranty  of  seaworthiness  in  a 
time  policy.  Nor  is  such  Implication 
raised  by  the  facts  that  the  policy  was 
effected  in  Liverpool^  and  that  the 
ship  was  in  that  port  when  the  risk 
was  to  commence,  and  remained  there 
till  she  sailed  on  the  voyage  in  which 
she  was  lost,  and  that  there  were 
means  of  making  her  seaworthy  at 
Liverpool;  it  not  appearing  that  the 
insurmg  owner  knew  of  the  unsea- 
worthiness, or  resided  in  Liverpool  or 
(except  from  the  words  West  Hart- 
lepool being  added  to  his  name  at  the 
commencement  of  the  policy)  in  the 
.  United  Kingdom.  Fatvcus  v.  Sar$field^ 
192. 

II.  Insurance  on  profits  of  cargo.  When 
oUcy  attaches.    Evidence.    Right  to 


Declaration  alleged  that  plaintiff 
had  chartered  a  ship,  then  on  her  way 
to  New  York,  to  proceed  to  Quebec 
after  discharginff  at  New  York,  and 
to  load  at  Quebec  from  plaintiff's 
factor  a  cargo  of  timber,  and  there- 
with proceed  to  Liverpool,  That,  at 
the  time  of  such  chartering,  the  ^hip 
was  on  her  voyage  to  Jvew  York. 
That  plaintiff  contracted  with  A.  of 
Quebec  for  the  purchase  of  a  cargo 
of  timber.  That  the  ship  proceeded 
from  New  York  to  Quebec^  for  the 
purpose  of  loading  the  cargo,  and,  if 
she  had  not  been  lost,  would  have 
arrive<f  at  Quebec  and  loaded  the 
carzo.  That  plaintiff  directed  his 
broker  to  effect  a  policy  of  insurance 
on  the  profits  on  such  cargo.  That 
the  broker  effected  a  policy,  which 
defendant  underwrote,  "  lost  or  not 


lost,  at  and  from,"  then  followed  the 
written  words  **  New  York  to  Quebec, 
during  the  ship's  stay  there  for  any 
purpose,  and  back  to  Liverpool;**  and 
then,  in  print,  '*  beginning  the  ad- 
venture upon  the  said  goods  and 
merchandizes  from  the  loadrng  thereof 
on  board  the  said  ship;*^  &e  ship, 
goods  and  merchandizes  **  shall  be 
valued,**  then,  in  written  words, 
"  1000/.,  on  profit  on  cargo."  That 
the  ship,  on  her  voyaf(e  from  New 
York,  and  before  reaching  Quebec, 
was  lost  by  the  perils  of  the  seas; 
that  the  cargo  was  awaiting  her 
arival  at  Quebic,  and,  in  consequence 
of  her  loss,  could  not  be  shipped 
during  the  shipping  season ;  and  the 
profits  were  lost  by  the  perils  of  the 
seas.    On  demurrer : 

Held :  that,  the  cargo  never  having 
been  on  board  the  ship,  the  policy 
never  attached,  and  plaintiff  could 
not  recover  from  defendant  in  an 
action  thereon. 

The  declaration  set  forth  a  corres- 
pondence between  plaintiff  and  his 
broker,  which  was  alleged  to  have 
been  made  known  to  the  defendant  at 
the  time  of  the  effecting  the  polic;^, 
and  from  which  (it  was  contenaed)  it 
appeared  that  the  intention  had  been 
to  msure  against  the  profits  being  lost 
by  reason  of  a  loss  of  the  ship  be- 
tween New  York  and  Quebec,  It  was 
further  alleged  that  the  premium  was 
larger  than  the  premium  would  have 
been  for  an  insurance  not  covering 
such  loss. 

Held :  that  these  circumstances 
could  not  be  taken  into  consideration 
in  interpreting  the  policy. 

Where  defendant  demurs  to  the 
declaration  and  also  pleads  over,  and 
plaintiff  demurs  to  the  plea,  plaintiff 
nas  the  right  to  begin.  Haihead  v. 
Young,  312. 

III.  Total  loss. 

1.  Under  what  circumstances  the 
ordinary  memorandum  as  to  ave- 
rage exempts  underwriters  fVom 
liability  for  total  loss. 

Held,  by  the  Exchequer  Chamber, 
reversing   the    judgment    of  Q.  B., 
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that  where  memorandum  goods  of 
the  same  species,  shipped  in  packages, 
are  insured,  and  it  is  not  expressed 
hj  distinct  yaluation  or  otherwise,  in 
the  policy,  that  the  packages  are 
separately  insured,  the  ordinary  me- 
morandum exempts  the  underwriters 
from  liability  for  a  total  loss  or  de- 
struction of  part  only  (not  being 
general  ayerage),  if  there  be  no 
stranding,  though  one  or  more  entire 
package  or  packages  be  entirely  de- 
stroy^ or  otherwise  totally  lost,  by 
the  specified  perils.  BalU  v.  Janson^ 
422. 


2.  How  far  eyidence  admissible 
that  plaintiflTs  misconduct,  in  sending 
ship  out  in  an  unseaworthy  state,  was 
the  indirect  cause  of  the  loss,  937. 
Siqm^  I.  2. 


IV.  Average. 


Expenses  incurred  in  getting  ship  off 
shore,  and  towing  her  to  port  for 
repair,  after  cargo  in  safety,  how 
chargeable. 


By  a  case  stated  between  as- 
sured and  underwriters  on  ship,  it 
appeared  that  the  ship,  having  sailed 
from  Liverpool  vrith  a  cargo  on  board, 
ran  on  shore,  accidentally,  on  the  coast 
of  Ireland.  In  order  to  get  her  off,  it 
became  necessary  to  discharge  the 
whole  of  the  cargo,  which  was  accord- 
ingly taken  out  and  placed  in  store 
at  Dublin,  The  shin  was  then  got  off 
by  digging  a  channel  for  her,  and  em- 
ploying a  steam  tug,  and  was  towed 
to  Liverpool  to  be  repaired.  The 
cargo  was  shipped  in  another  vessel, 
and  forwarded  to  its  destination ;  but, 
for  the  purposes  of  the  case,  was  to  be 
considered  as  having  been  carried  on 
by  the  original  ship  after  she  had  been 
repaired. 

Held,  that  the  expences  incurred, 
after  the  careo  was  in  safety,  in  get- 
ting off  the  ship  and  towing  her  to 
Liverpool  for  repair  were  not  charge- 
able to  general  average,  but  to  ship 
alone.    Job  v.  Langtanf  779. 


INTERPLEADER. 

Interpleader  issue,  decided  partly  for 
plaintiff,  partly  for  defendant.  How 
costs  to  be  taxed,  392.     Costs^  1. 1. 


INTERROGATORIES. 

Under  Common  Law  Procedure  Act, 
1854. 

I.  To  what  kind  of  discovery  the  cause 
giving  power  to  interrogate  applies, 
462.  Common  Law  Procedure  ActSfL  5. 

II.  Costs  of  orders  for.  Effect  of  clause 
giving  Judge  discretion,  405 .  CosU,  1.4. 


JOINT  STOCK  COMPANY. 
See  Company, 

JOINT  STOCK  COMPANIES'  RE- 
GISTRATION ACT. 

(7&8  Vict.  c.  110.) 
See  Company, 

JUDGE. 

I.  Trial  before,  without  a  Jury.  When 
written  consent  of  parties  necessary, 
338.  Commofi  Law  Procedure  Acts^TL, 

II.  At  chambers.  Jurisdiction  to  order 
execution  against  a  shareholder  of  a 
joint  stock  company,  1015.     Company, 

9* 

III.  Certificate  by  Judee,  that  there  was 
sufficient  reason  for  bringing  action  in 
superior  court.  At  what  time  it  may 
be  given  and  indorsed  on  the  record, 
683.    Sheriff,!, 

JUDGMENT. 

I.  Upon  a  warrant  of  attorney,  pleaded 
to  an  action  of  trover  by  assignee 
against  creditor  of  bankrupt.  When 
the  issuing  of  execution  upon  a  judg. 
ment  on  a  warrant  of  attoraey  frau- 
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dulently  given  amounts  to  a  conver- 
sion before  the  insolvency,  1.  Bank- 
rupt and  Inaolventy  III.  I . 

II.  Signed  on  an  award.  Cannot  be  set 
aside  on  the  ^ound  that  arbitrator 
enlarged  the  time  without  consent  of 
parties,  where  parties  have,  since  such 
enlargement,  acted  on  the  reference  as 
still  subsisting,  719.  Arbitration^  U.  1. 

JURISDICTION. 

I.  Of  the  Superior  Courts. 

1.  Claim  of  mandamus,  under  Com- 
mon Law  Procedure  Act,  1854. 
What  kind  of  obligations  can  be 
enforced  by  that  remedy,  273. 
CatanumLaxD  Procedure  Acts,  I.  2. 

2.  A  mandamus  cannot  issue  to  com* 
pel  a  local  board  of  health  to  pay  a 
reasonable  remuneration  to  the  per- 
son conducting  the  first  election  of 
the  board*  287.  PubUc  HeaUh  Act, 
11.1. 

3.  Judgment  against  a  shareholder  o£ 
a  joint  stock  Company.  Jurisdic- 
tion of  a  Judge  at  (Cambers  to  issue 
execution,  1015.     Company,  III.  I. 

4.  Trial  of  issue  by  Judffe,  without  a 
jury,  under  Common  JLaw  Proce- 
dure Act,  1854.  When  written 
consent  of  parties  necessary,  338. 
Common  Law  Procedure  Acts,  II. 

5.  Certificate  of  Judge  that  there  was 
sufficient  reason  for  trying  the 
action  in  a  superior  Court ;  at  what 
time  it  may  be  endorsed  on  the 
record,  683.    Sheriff,  I. 

II.  Of  the  County  Courts. 

Liability  of  sureties  of  a  County  Court 
bailiff,  under  an  indemnity  oond  to 
the  high  bailiff;  how  anected  by 
the  recent  increase  of  the  jurisdic- 
tion of  the  Courts,  902.  County 
Court,  n. 

III.  Of  Quarter  Sessions. 

1 .  Sessions  bound  to  enter  and  respite 
an  appeal  against  a  poor  rate,  for 
want  of  notice  to  the  proper  parties, 
992.    Appeal,  II. 


2.  Power  of  Sessions,  under  stat.  16  & 
17  Ftef.  c,  97.  s.  112.,  to  amend 
copy  of  order  and  particulars  of 
settlement  of  a  pauper  lunatic,  by 
adding  description  and  address  of 
guardians,  919.    Poor,  I.  2. 

3.  Appointmentof  inspector  of  weights 
and  measures  for  a  district ;  under 
what  circumstances  the  right  to 
appoint  is  in  the  Quarter  Sessions. 

Plaintiff  was  appointed,  by  the  jus- 
tices of  the  county  of  S.  in  Quarter 
Sessions,  inspector  of  weights  ^  and 
measures,  for  a  district  comprising 
the  town  of  B,  Subsequently  the 
town  of  B.  was  incorporated,  and  ob- 
tained a  grant  of  a  separate  court  of 
Quarter  sessions.  The  recorder  of 
B,,  in  Quarter  Sessions  for  B.,^ap- 
pointed]defendant  inspector  of  weights 
and  measures.  The  justices  for  the 
borough  of  j9.  in  petty  sessions  ap- 
pointed the  plaintiff  inspector. 

On  a  case  stated  without  pleadings, 
in  which  the  question  was  whether 
the  appointment  was  in  the  Recorder 
in  Quarter  Sessions,  or  the  justices  of 
the  borough  in  pett^  sessions : 

Held,  that  it  was  in  neither,  but  in 
the  Quarter  Sessions  for  the  county 
of  S^  in  virtue  of  whose  appointment 
the  plaintiff  recovered.  Duty  v.  Shar^ 
wood,  S^O, 

4.  In  what  cases  Quarter  Sessions 
have  jurisdiction  to  fine  or  discharge 
a  surveyor  under  the  Building  Act, 
137.    Building  Act, 

IV.  Of  justices. 

1.  Order  by  justices  of  Middlesex 
for  binding  a  pauper  apprentice. 
What  amount  of  Jurisdiction  must 
appear  upon  the  race  of  the  order, 
when  maae  within  the  limits  of  the 
Metropolitan  Police  District 

An  order  for  binding  a  pauper  child 
apprentice,  under  stat.  56  G.  8.  c. 
139.,  purported  to  be  made  bv  "  two 
justices  for  the  county  of  MuuUeeex^^ 
and  to  be  signed  and  sealed  by  them 
at  '<the  Police  Office,  Hatton  OardthT 

In  the  Metropolitan  Police  Act 
(10  G,  4.  e.  44.)  "  Hatton  Garden^  is 
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mentioned  m  one  of  the  plaees  in 
MukUesex  forming  the  Hoioom  divi- 
sion of  the  Metropolitan  Police  Dis- 
trict. 

Held,  that  jurisdiction  sufficiently 
appeared  on  the  face  of  the  order,  as 
toe  Court  would  take  judicial  notice 
from  the  Act  that  Hation  Oarden  was 
in  Middlesex,  R^^ina  t.  Ouardiatu  of 
Holbom  Union,  715. 

2.  What  is  a  proper  service  of  a  sum- 
mons of  affiliation,  so  as  to  give  the 
justices  in  pettv  sessions  jurisdiction 
to  make  an  order,  822.    Badardy. 

y.  Of  Local  Boards  of  Health. 

Discretion  of  board  as  to  what  is  a 
reasonable  remuneration  to  the  per- 
son conducting  the  first  election, 
287.    PubUc  Health  Act. 

VI.  Of  arbitrators. 

Enlargement  of  time  bj  arbitrator 
appointed  under  a  compulsory  re- 
ference. When  parties  estopped 
from  disputing  award  on  the  around 
that  no  written  consent  had  been 
given  bj  them  to  such  enlarge- 
ment, 719.    Arbitratiani  IL  1. 

yn.  Of  Poor  Law  auditors. 

Finality  of  auditor's  decision,  in  dis- 
allowing items  in  an  attorney's  bill, 
408.     Certiorari,  m. 

JURY. 

I.  Trial  by  Judge,  without  a  jury,  under 
Common  Law  Procedure  Act,  1854. 
When  written  consent  of  parties 
necessary,  338.  Common  Law  PrO' 
eedure  Act,  III. 

II.  Notice,  under  Common  Law  Proce- 
dure Act,  1852,  that  a  cause  is  to  be 
tried  by  special  jury.  Sheriff  not 
entitled  to  fees,  683.    Sheriff,  I. 

III.  Action  for  malicious  prosecution. 
What  is  evidence  of  reasonable  and 
probable  cause;  how  that  question  is 
to  be  left  to  the  jury,  511.  Evidence, 
V.4. 


lY.  What  is  the  meaning  of  there  being 
"  no  evidence'*  to  go  to  the  jury,  953, 
973.    Ship,  II.  3. 

JUSTICES. 

I.  Jurisdiction  of,  generally ;  see  t/krit- 
dicHon,  III.  IV. 

II.  Orders  of. 

1.  Order  of  two  justices  for  Middleeex, 
purportmg  to  be  signed  and  sealed 
m  "  the  Police-office,  Hation  Gar- 
den ;**  held  to  shew  sufficient  juris- 
diction on  the  face  of  it,  715. 
Jurisdiction,  IV.  1. 

2.  Order  of  justices  dismissing  a  sur- 
veyor appointed  under  the  Building 
Act  for  wilfully  demanding  a  fee  to 
which  he  was  not  entitled;  when 
bad  for  want  of  jurisdiction,  137. 
Building  Act, 

3.  Order  of  justices  on  a  union  for 
payment  of  the  expenses  of  convey- 
ance to  county  asylum,  and  main- 
tenance there,  of  a  pauper  lunatic ; 
when  good,  under  stat.  16  &  17 
Vict,  c.  97.  *.  99. ;  how  far  the  copy 
of  such  order  and  of  the  powers  of 
settlement  are  amendable  under  sect. 
112.,  919.    Poor,  1.2, 

4.  Order  of  affiliation.  What  is  a 
proper  service  of  the  summons,  822. 
Bastardy, 

KNOWLEDGE. 

I.  Of  ship  owner,  that  vessel  was 
sent  out  by  him  in  an  unseaworthy 
state ;  when  a  defence  to  an  action  by 
him  for  loss  by  perils  of  the  sea,  172. 
Insurance,  I.  1. 

n.  Even  though  such  misconduct  of  the 
plaintiff  caused  such  loss  only  indi- 
rectly, 937.    Insurance,  I.  2. 

III.  Absence  of  knowledge,  on  the  part 
of  ship  owner,  as  to  vessel  being 
sent  out  in  an  unseaworthy  state; 
does  not  entitle  him  to  recover  against 
insurer  the  expenses  of  repairs  made 
necessary  by  such  unseaworthiness, 
192.    Inturanee,  1. 3. 


loro  LANDLORD  AND  TENANT. 


LIMITATIONS,  STATUTE  OF. 


IV.  Implied  undertaking  bj  shipper  of 
goods  on  board  a  general  ship,  not  to 
ship  dangerous  goods  without  the 
knowledge  of  ship  owners,  470.  Ship, 
IL  1. 

LANDLORD  AND  TENANT. 

I.  Ajcreement  by  defendant  to  grant  to 
plaintiffs  a  lease  of  certain  land  *'  for 
a  term  of  five  years ;"  defendant  to 
repay  to  plaintiffs,  at  the  end  of  the 
term,  their  expenses  incurred  in  mak- 
ing roads  and  buildings  on  the  land. 
The  granting  the  lease  not  a  condition 
precedent  to  such  repayment ;  mean- 
ing of  "  term,"  255.  Condition  Pre^ 
cedent^  L 

U.  Action  claiming  a  writ  of  mandamus 
(under  Common  Law  Procedure  Act, 
1854)  to  compel  performance  of  an 
agreement  to  grant  a  lease.  Manda- 
damus  not  applicable,  273.  Common 
Law  Procedure  Acts,  I.  2. 

III.  Lease  by  deed.  When  evidence 
admissible  to  shew  that  it  was  deli- 
vered as  an  escrow,  the  interest  in 
the  term  to  vest  upon  the  occurrence 
of  a  particular  event,  986.  Deed. 
III.  2. 

rV.  Deed  of  demise,  delivered  as  an 
escrow.  Liability  of  tenant  for  use 
and  occupation,  982.    Deed,  III.  2. 

y.  Lease  of  mines.  Action  by  lessor 
against  lessee  for  non-payment  of 
tonna^  rent.  Plea,  an  annual  ac- 
counting by  lessee,  and  acceptance  by 
lessor  of  the  sum  then  agreed  to  be 
due.  When  such  a  plea  is  answerable 
by  a  replication  alleging  error  in  such 
account*  691.    Account, 

YI.  Agreement,  between  landlord  and 
tenant,  that  tenant  should  purchase 
certain  goods  at  the  end  of  nis  term. 
Acceptance  by  him,  held  not  within 
the  Statute  or  Frauds,  and  invalid  as 
against  the  vendor,  where  the  bargain 
had  been  previously  disaffirmed  by 
the  latter,  765.     Statute  of  Frauds. 

VII.  Covenant  by  lessee  not  to  carry  on 
any  public  busmeas  on  the  premises. 
What  amounts  to  a  breach. 


A  lease  of  a  house  contained  a 
covenant  that  the  lessee,  or  his  assies, 
**  shall  not,  nor  will,  at  any  time  during 
the  said  term,**  '*  convert  the  said  de* 
mised  premises,  or  any  part  thereof, 
into  a  shop  or  public  house,  or  use, 
exercise,  follow  or  carry  on,"  "within 
or  upon  the  said  messuage,**  &c.,  *'any 
public  trade  or  business  whatsoever, 
without  the  consent  in  writing  of* 
the  lessor;  "and  also  that  the  said 
messuage  and  dwelling  house  and  pre- 
mises, during  the  said  term  hereby 
granted,  shau  be  occupied,  and  used 
as  a  private  dwelling  house  only.** 

The  lessee  used  the  house  as  a 
day  school,  for  girls  under  thirteen, 
for  music  &nd  dancing:  and  a  brass 
plate  with  the  words  "Ladies*  School** 
was  placed  on  the  outer  gate.  A 
placard  was  also  circulated,  announc- 
ing that  the  lessee*s  Academy  was 
open,  at  the  premises,  for  the  practice 
of  dancing,  for  two  evenings  in  the 
week ;  that  private  instruction  would, 
if  required,  be  given  there;  and  that 
a  select  class  for  singing  was  open  on 
one  evening  in  the  week.  No  meet- 
ings took  place  in  consequence  of  this 
glacard ;  and  the  instruction  was  con- 
ned to  the  day-scholars. 

field  to  be  a  breach  of  the  cove- 
nant.    Wickenden  v.  Webster,  387. 


LETTERS  PATENT. 

Action  for  a  sum  payable  under  a 
licence  to  manufacture  under  plain- 
tiff*s  patent.  Plea,  that  letters  patent 
were  void,  held  bad,  the  patent  having 
been  used  by  defendants,  930.  Con- 
tract, vn.  2. 

LIFE  ESTATE. 
See  Devise,  II. 

LIGHTING  ACT. 
See  Rate,  TV. 

LIMITATIONS,  STATUTE  OF. 
Statute  of  Limitations. 


LOAN. 


MAXIMS. 
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LOAN. 

L  Bond  by  a  public  company,  to  secure 
a  loan  from,  and  tbeir  banking  account 
with,  a  banker.  Under  what  circum- 
stances a  resolution  of  the  directors, 
authorizing  such  loan,  may  be  pre- 
sumed: whether  it  need  specify  the 
amount,  327.     Company^  I.  2. 

II.  Bond  by  churchwardens,  to  secure  a 
loan  under  Church  Buildine  Act. 
What  is  a  borrowing  within  the  sta- 
tute, 807.     BcOe,  II.  2. 

LOCAL  BOARD  OF  HEALTH. 
See  Puhlic  Health  AcL 


LUNATIC. 

Expenses  of  conveyance  of  pauper  lu- 
natic to  county  asylum,  and  of  his 
maintenance  there,  by  whom  payable, 
under  stat.  16  &  17  Vict:  c.  97.  919. 
Poor,  I.  2. 

MAINTENANCE,  ORDER  OF. 

I.  Of  illegitimate  child.  What  is  a 
sufficient  service  of  a  summons  in 
bastardy  to  give  the  justices  in  petty 
sessions  jurisdiction  to  make  an  order 
of  affiliation  and  maintenance,  822. 
Bastardy, 

II.  Of  pauper  lunatics  in  county  asylum. 
By  whom  the  expenses  are  pnvable, 
under  stat.  16  &  17  Vict,  c.  97.  i  99., 
919.    Poor,  L  2. 

MALICIOUS  PROSECUTION. 

Action  for.  What  is  evidence  of  reason- 
able and  probable  cause;  how  that 
question  is  to  be  left  to  the  jury,  511. 
Evidence,  Y.  4. 

MANDAMUS. 

I.  Claim  of,  by  plaintiff,  under  Common 
Law  Procedure  Act,  1854.  To  what 
kind  of  obligations  it  is  applicable, 
273.  Common  Law  Procedure  Acts,  I-  2. 


IL  A  mandamus  cannot  issue  to  compel 
.   a  local  board  of  health  to  pay  a  rea- 
sonable remuneration  to   the  person 
conducting  the  first  election  of  the 
board,  287.    PubUc  Health  Act,  II.  1 . 

MARINE  INSURANCE. 
See  Insurance. 

MARRIAGE  SETTLEMENT. 
See  Husband  and  Wife, 

MASTER  (OF  SHIP.) 

I.  Who  is  entitled  to  freight,  the  bills  of 
lading  being  signed  by  the  master  as 
agent  for  the  charterers,  232.  Bill  of 
Lading,  L 

II.  Under  what  circumstances  the  master 
is  justified,  in  the  absence  of  orders, 
in  not  sending  for  orders  to  the  char- 
terers, and  in  taking  the  ship  to  a  port 
named  in  the  charter  party,  670. 
Ship,  VI. 

See,  generally,  Ship, 

'    MASTER  AND  SERVANT. 

I.  What  is  an  *^  artificer,**  within  the 
meaning  of  the  Truck  Act,  584.  Truck 
Ad, 

II.  Liability  of  the  proprietor  of  a 
hackney  carriage  for  loss  of  goods 
through  the  negligence  of  the  driver, 
207.    Agent,l,1. 

in.  Bond  by  mill  owners,  agreeing  to 
carry  on  business  and  remunerate 
their  workmen  according  to  the  reso- 
lution of  a  majority,  held  illegal,  47. 
Contract,  VIL  1. 

MAXIMS. 

I.  Consensus  toUit  errorem,  340.  Com^ 
mon  Law  Procedure  Actt,  II. 

n.  Dolus  circuitu  non  purgatur,  948. 
Insurance,  1. 2. 

III.  In  jure  non  remota  causa,  sed 
proxima,spectatur,947.  Insurance,l,2, 
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MEASUREMENT. 


METROPOLIS,  &c. 


IV.  Injuria  non  excusat  injuriam,  76. 
Contract,  VII.  1. 

V.  Ut  res  magjs  valeat  quam  pereat, 
336.  BilU  of  Exchange  ana  I^miasory 
Notes,  I. 

VI.  Volenti  non  fit  Injuria,  224.  Ap- 
peal,  I.  2. 

MEASUREMENT. 

I.  When  the  statement,  in  the  charter 
party,  of  the  ship's  tonnage,  is  matter 
of  description  only,  and  not  a  war- 
ranty, 675.    Ship,  11.  2. 

II.  Measurement  of  distances  under 
Turnpike  Acts,  350.     Turnpike,  I. 

MEMORANDA. 
Hilary  Vacation,  206. 
Trinity  Term,  794. 
Michaelmas  Term,  901. 

MEMORANDUM. 

I.  Of  an  agreement ;  when  oral  evidence 
admissible  to  shew  that  it  was  intended 
that  it  should  not  operate  as  an  agree- 
ment until  approved  of  by  a  third 
party,  370.     Contract,  IX.  1. 

II.  In  a  marine  policy.  Under  what 
circumstances  the  ordinary  memo- 
randum as  to  average  exempts  the 
underwriters  from  liability  for  total 
loss,  422.    Insurance,  HI.  1. 

III.  Within  the  Statute  of  Frauds, 
sect.  4.  What  is  a  sufficient  ratifi- 
cation by  the  principal  of  the  a^nt*s 
agreement,  to  constitute  a  signed 
memorandum  within  the  statute,  868. 
Statute  of  Fronds,  I. 

MERCHANT  SHIPPING  ACT,  I854. 
(17  &  18  Vict.  c.  104.) 

Action  for  running  down  plaintiff  *8  ship. 
How  the  question  whether  she  was 
*«  close  hauled"  is  to  be  left  to  the 
jury. 

A  sailing  vessel  sailing  on  the  star- 
board tack  very  near  the  wind,  met  a 


steamer.  The  vessel  did  not  put  her 
helm  to  port,  and  a  collision  ensued. 
In  an  action  by  the  owners  of  the  ves- 
sel against  the  owners  of  the  steamer, 
evidence  was  given  of  negligence  on 
the  part  of  the  crew  of  the  steamer ; 
it  was  contended  that  the jplaintiffi 
could  not  recover,  as,  by  Tne  Mer- 
chant Shipping  Act,  1854,  sect.  29^ 
their  vessel  should  have  put  her  helm 
to  port.  The  Judge  left  it  to  the 
jury  to  say  whether  the  vessel  was 
close  hauled  on  the  starboard  tack, 
and  whether  she  would  have  lost  com- 
mand by  putting  her  helm  to  port ; 
intimating  his  own  opinion  as  to  the 
facts  to  be  that  a  vessel  may  be  close- 
hauled,  though  not  quite  so  near  the 
wind  as  she  could  lie ;  and  that  a  ves- 
sel going  about  was  not  under  com- 
mand. The  verdict  was  for  the 
plaintiff. 

Held,  on  a  rule  for  a  new  trial  on 
the  ground  of  misdirection,  that  the 
direction  was  unexceptionable.  Chad* 
wick  V.  City  of  Dublin  Steam  Packet 
Company,  771. 

METROPOLIS  LOCAL  MANAGE- 
MENT ACT. 

(18&19VICT.  C.120.) 

I.  Action  for  maliciousljr  rejecting  plain- 
tiff's vote  at  an  election  of  vestrymen 
and  auditors.  Plea,  that  a  rate  was 
then  unpaid  by  plaintiff;  replication 
that  rate  was  void,  &c.,  289.  Bate,  II.l. 

II.  What  is  an  occupation  of  **  hooses, 
buildings,  and  property,  other  than 
land,**  within  sect.  165 ;  and  what  an 
occupancy  of  land,  1008.    Bate,  IV. 

METROPOLITAN  BUILDING 
ACT. 
Building  Act 

METROPOLITAN  HACKNEY 
CARRIAGE  ACTS. 

(1  &  2  W.  4.  c.  22.  and  6  &  7  Vict. 
c.  86.) 


Liability  of  registered 
of  goods  through 
207.    Agent,  I,  % 


forloss 
of  goods  through  negligence  of  driver, 


M   ETROPOLITAN  POLICB  ACT. 


MINE. 
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METROPOLITAN  POLICE  ACT. 
(10  Gso.  4.  c.  44.) 

Order  of  justices,  purportingr  to  be  sign- 
ed and  sealed  at  '*  the  Police  Office, 
Hafton  Garden^  Court  will  take  iu- 
dicial  notice,  looking  at  sect.  4.,  tnat 
HatUm  Chrden  is  in  Middlesex j  715. 
JttrUdietUm^  IV.  1. 

MIDDLESEX. 

Right  of  practising  attorney  to  lay  venue 
in,  982.     Trials  I. 

MINE. 

I.  Qualified  right  of  owner  of  surface 
to  support  as  against  owner  of  mine. 

Action  for  injuring  the  plaintiff's 
reversion,  by  removing  the  minerals 
without  leaving  support  to  the  sur- 
face, on  which  were  nouses  more  than 
twenty  years  old ;  whereby  the  houses 
were  mjured.  On  a  special  case  it  ap- 
peared that,  ninety  years  before  the 
action,  the  locus  in  quo  was  inclosed 
by  an  award  made  tinder  an  inclo- 
sure  Act:  that  the  surface  was  allotted 
to  P.,  whose  estate  plaintiff  had ;  and 
the  minerals  to  IT.,  whose  estate  de- 
fendant had :  that  on  the  face  of  the 
award  it  was  stipulated  that  the  allot- 
tees of  the  mines  should  have  liberty 
to  work  the  mines,  and  the  allottees 
of  the  surface  should  have  no  claim  to 
compensation  for  any  consequent  sink- 
ing of  the  surface.  P.  executed  the 
award  as  a  deed.  /f.  did  not  execute 
it,  but  accepted  the  allotment  under 
it.  The  houses  were  afterwards  built. 
By  defendant's  mining,  without  neg- 
ligence, the  surface  unavoidably  sunk. 

Held,  that  it  sufficiently  appeared 
that,  upon  the  severance  of  the  mine- 
rals and  surface,  the  owner  of  the 
sui^ace  took  it  as  a  separate  tenement 
with  only  a  qualified  right  of  support : 
that  no  rurther  right  of  support  whs 
gained  by  llie  erection  of  tne  houses, 
though  tney  had  stood  for  more  than 
twenty  years;  and  that  the  subse- 
quent owners  of  the  surface  took  it 
with  only  the  qualified  right  of  sup- 

vol..    VI.  3   35 


port  originally  created:  and  that 
therefore  the  plaintiffwas  not  entitled 
to  maintain  tne  action.  Rowhotham 
▼.  WUam,  593. 

II.  Liclosure  Act,  ffiving  power  to  Lord 
of  Manor  to  work  mines,  &c.  Right 
of  owner  of  surface  to  support,  as 
against  the  lord. 

An  indosure  Act  gave  power  to 
allot  commons  and  waste  lands  in  the 
manor  of  W.  It  recited  that  «/.  was 
lord  of  the  manor,  and  entitled  to  the 
soil  of  the  commons  and  waste  lands, 
and  enacted  that  it  should  be  lawful 
for  J.,  and  the  lord  of  the  manor  for 
the  time  beinp,  and  his  agents,  &c.,  to 
come  upon  the  commons  and  waste 
lands,  to  search  for  and  get  coal,  erect 
works,  and  make  bricks,  making  com- 
pensation to  any  person  whose  allot- 
ment should  be  damaged. 

Agreed:  that  this  conferred  no 
power  on  the  lord  so  to  work  the 
mines  as  to  destroy  the  support  of  the 
surface. 

It  was  also  enacted  that  the  lord 
should  not  open  any  work  on  the  sur- 
face within  forty  yards  of  any  dwell- 
ling  house,  now  or  hereafler  to  be 
erected,  nor  get  any  coal  or  ironstone 
under  such  dwelling  house  within  the 
perpendicular  distance  of  forty  yards 
from  the  foundation ;  and  that  persons 
entitled  to  such  dwelling  houses  might 
enter  the  mines  to  discover  the  per- 
pendicular distance  of  the  dwelling 
nouses  from  the  mines,  and,  if  the 
mines  were  within  the  perpendicular 
distance  of  forty  yards  m>m  the  build- 
ings, so  as  to  endanger  them,  might 
repair  and  secure  the  buildings  at  the 
expense  of  the  lord. 

The  lord  having  worked  the  mines 
at  a  greater  perpendicular  distance 
than  forty  yards  from  adwelling  house, 
and  thereby  injured  it^ 

Held :  that  he  was  liable  to  an 
action,  the  Act  not  interfering  with 
the  common  law  right  of  the  owner  of 
the  surface  to  the  support  of  the 
subjacent  strata.  Roberts  v.  Haines^ 
643. 

III.  Action  by  lessor  of  mines  against 
lessee,  for  non  payment  of  tonnage 
rent.    Flea,  an  annual  accounting  by 

s.  &  B. 
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MINERALS. 


NEOLIGENCB. 


defendant,  and  acceptance  bj  pluntiff 
of  the  sura  then  agreed  to  be  dae. 
When  Buch  a  plea  is  answerable  bj  a 
replication  alleging  error  in  stich 
account)  691.    Account, 


MINERALS. 


See  Mine, 


MISDESCRIPTION. 

I.  Of  a  ship*s  tonnage,  in  a  charter- 
party  ;  held  not  to  amount  to  a  war- 
ranty, 675.     Ship^  II.  2. 

II.  In  a  voting  paper,  at  an  election  of 
councillors  under  the  Municipal  Re- 
form Act.  When  curable  under  sect. 
142  :  what  is  a  sufficient  description, 
363.  Municipal  Corporation  Reform 
Act,  I. 

MONEr  HAD  AND  RECEIVED. 

Action  for,  by  husband  against  trustee 
of  wife :  equitable  defence,  497.  Hus- 
band and  Wife, 


MORTGAGE. 

Of  shares  in  a  Joint  Stock  Company, 
not  drawn  up  according  to  the  sta- 
tutable form  of  conveyance.  Company 
not  bound  to  register,  415.  Company^ 
IL2. 

MUNICIPAL   CORPORATION 
REFORM  ACT. 

(5  &  6  W.  4  c.  76.) 

I.  Election  of  councillors:  what  is  a 
sufficient  description  of  property  in  a 
voting  paper ;  what  misaescription  is 
curable  under  sect  142. 

At  an  election  for  councillors  for 
ilf.,  voting  papers  were  tendered 
signed,  A,  B,,  "voting  for  property 
situate  in  the  parbh  of  C.;"  they 
were  rejected,  and  the  rejection  altered 
the  majority.  In  an  information  in 
the  nature  of  Quo  warranto  against 
the  councillors  returned,  it  was  ad- 


mitted on  the  record  that  the  borough 
of  Af.  consists  of  parts  of  two  parishes, 
the  parish  of  (7.  being  one :  that, 
though  there  are  in  M,  streets  and 
lanes,  the  description  in  the  voting 
papers  was  such  as  to  be  commonly 
understood ;  and  that  the  boundaries 
of  the  parish  are  well  known  and 
defined. 

Held  that  the  fault,  if  it  was  one, 
was  cured  as  a  misdescription  under 
Stat  5  &  6  TF.  4.  c.  76.  «.  142. 

Per  Coleridge  J.  The  voting  paper 
was  not  a  sufficient  description  within 
sect.  32.  Per  Lord  Campbell  C.  J. 
and  Crompttm  J.,  semlle  it  was.  i7e- 
gina  V.  Spratley,  363. 

II.  Inspector  of  weights  and  measures 
for  a  district:  under  what  circum- 
stances, since  the  passing  of  the  Act, 
the  appointment  is  in  the  Quarter 
Sessions,  830.    Jurisdiction^  III.  3. 


MUTUAL  DEBTS. 

I.  What  can  be  set  off  as  such,  by  an 
executor,  in  an  action  agiunst  him,  as 
such,  for  a  dlfebt  due  to  plaintiff  from 
testator  in  his  life  time,  976.  Set  off^ 
U. 

II.  Effect  of  a  release  of  debts  by  cre- 
ditor, he  owing  a  lesser  sum  to  the 
debtor.  What  is  the  "  debt"  released 
by  the  creditor,  795.    Deed^  III.  1. 


NEGLIGENCE. 

I.  When  the  nonperformance  of  a  par- 
ticular act  would  amount  to  a  criminal 
neglect  of  duty,  the  law  presumes  its 
performance,  and  the  onus  of  proof  is 
on  the  party  alleging  the  negative, 
470.  484.    Ship,  II.  1. 

II.  Negligence  of  guest,  when  sufficient 
to  disentitle  htm  from  recovering  in 
an  action  against  the  landlord  for  the 
loss  of  goods,  891.    Bailment,  IL  1. 

III.  Negligence  of  driver  of  a  hackney 
carriage.  The  registered  proprietor 
Uable,207.    Agent,  1.2. 


NON  EST  PACTUM. 


PENALTY. 
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NON  EST  FACTUM. 

Replication  of;  held  to  be  supported  by 
evidence  that,  after  the  execution  of 
the  deed  by  plaintiff,  a  blank  lefl  in  it 
for  insertion  of  the  amount  thereby 
to  be  released  by  him,  was  erroneously 
filleti  up,  without  his  authority,  795. 
Deedy  III.  I. 

NOTICE. 

I.  Generally. 

Implied  undertaking  by  shippers  of 
goods  on  board  a  general  ship,  not  to 
ship  dangerous  goods,  which  uie  ship- 
owners or  their  servants  cannot  rea- 
sonably be  expected  to  know  to  be 
dangerous,  without  notice.  What 
amounts  to  an  allegation  of  such 
notice,  in  plea  to  an  action  for  so 
shipping,  470.     Ship^  II.  1. 

II.  Of  appeal. 

Sessions,  bound  to  enter  and  respite 
an  appeal  against  a  poor  rate,  for 
want  of  notice  to  ^11  the  proper 
parties,  992.    Appeal^  II. 

ni.  Of  trial. 

How  far  a  defendant  may  avail  him- 
self of  a  verbal  inaccuracy  in  the 
notice  of  trial,  656.     Trial,  IL 


NUISANCES  REMOVAL  ACT. 
{England.  18  &  19  Vict.  c.  191.) 

Resolution  authorizing  a  composition  for 
an  annual  assessment  under  the  Act, 
how  far  illegal ;  what  is  a  valid  rate, 
395-    Eute,Y. 

ORDERS  OF  JUSTICES. 
See  Justices. 

OUTLAWRY. 

On  what  terms  the  Court  of  Queen's 
Bench  will  set  aside  the  outlawry  of 
an  insolvent  finally  discharged  by  the 
Insolvency  Court,  376.  Bankrvpi  and 
Insolvent t  H. 

3  z  2 


OUTSTANDING  TERM. 

Devise  to  trustees,  to  the  use  of  tes- 
tator's daughter  for  life,  after  her 
death  to  the  use  of  the  heirs  of  her 
body,  remainders  over :   trustees^  to 

Eay  legacies  and  debts,  and  to  reini- 
urse  themselves  for  any  loss  thereby 
out  of  the  estate.  Effect,  as  barring 
theheir-atlaw  of  the  daughter,  of 
an  outstanding  term,  created  by  trus- 
tees, 606.    Deviae^  I. 

PARLIAMENTARY  ELECTION. 

When  a  promise  by  candidate  to  pay, 
or  a  payment  by  him  of,  the  travel- 
ling expenses  of  a  voter  is,  and  when 
it  is  not,  illegal,  447.  Corrupt  Prac- 
tices Prevention  Act. 

PARISH. 

Misdescription  in  voting  paper,  of  the 
parish  in  which  the  property  of  the 
voter  is  situate,  at  an  election  of 
councillors  under  Municipal  Cor- 
poration Reform  Act ;  when  curable 
under  sect.  142 ;  what  is  a  sufficient 
description,  363.  Municipal  Corpo" 
ration  Reform  Act,  I. 

PATENT. 
See  Letters  Patent. 

PAYEE. 

I.  When  payee  uncertain,  instrument 
not  a  promissory  note,  333.  BUh  of 
Exchange  and  Promissory  Notes,  I. 

II.  Ri^ht  of  property  in  an  unaccepted 
drafT,  drawn  by  consignees  of  cargo 
on  consignors,  afterwards  bankrupt, 
to  protect  advances  made  to  the  latter 
by  a  third  party  before  their  bank^ 
ruptcy,  742.  Bills  of  Exchange  and 
Promissory  Notes,  II. 

PENALTY. 

Sum  of  money  agreed  to  be  paid  as 
liquidated  damacres,  and  not  as  a 
penalty,  in  case  oi  breach  of  covenant : 
when  recoverable  as  licjuidated  da- 
mages, 528.    Damages,  II. 
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POOR. 


PERFORMANCE. 

Mandamag  to  compel  specific  perform- 
ance, under  Common  jLaw  Procedure 
Act,  1854.    To  what  kind  of  obli- 

Stions  it  is  applicable,  273.  Common 
xw  Procedure  ActSy  L  2. 

PETTY  SESSIONS. 
I.  Jurisdiction  of ;  BeeJurisdiction^lY. 
IL  Ordersof  Justices  at;  see  «/tt«<icM,n. 

PLEA. 
BeePleadittg.U. 

PLEADING. 
I.  Declaration. 

1.  Venue.  Privilege  of  practising 
attorney  to  lay  venue  in  MiddUeex^ 
982.     Trial,  t 

2.  Claim  of  mandamus  for  specific 
performance,  under  Common  Law 
Procedure  Act,  1854.  To  what 
obligations  it  is  applicable,  273. 
Common  Law  Proeeaure  Acts,  I.  2. 

IL  Plea. 

1.  Equitable  pleas,  under  Common 
Law  Procedure  Act,  1854;  497. 
Husband  and  Wife. 

2.  Action  b^  indorsee  of  bill  of  ex- 
change against  indorser.  Defendant 
having  admitted  his  indorsement  to 
plaintifl^  estopped  from  traversing 
previous  indorsement  to  himself 
266.  BiUa  of  Exchange  and  Promis- 
sory NoUSj  III. 

3.  Declaration  by  a  joint  stock  Com- 
pany, in  the  statutable  form,  for 
calls.  Plea,  that  defendant  was 
induced  to  become  shareholder  by 
fraud  of  plaintiffs,  held  bad,  for  not 
shewing  renunciation  on  his  part, 
761.   Company,  IL  3. 

4.  Action  for  a  sum  of  money  agreed 
to  be  paid  by  defendant  for  the  use 
of  phiintiff  s    patent.    Plea,  that 


letters  patent  were  void,  held  bid, 
the  patent  having  been  actual!/ 
used  by  defendant,  930.     Controd, 

vn.2. 

III.  Replication. 

1.  Action  by  lessor  of  mine  agamst 
lessee,  for  non-payment  of  tonnage 
rent.  Plea,  an  annual  accounting 
by  defendant,  and  acceptance  by 
plaintiff  of  sum  then  found  due. 
Replication,  alleging  error  in  such 
account,  when  good,  691.  AceotnL 

2.  Replication  of  non  est  factum, 
held  to  be  supported  by  proof  that, 
after  the  execution  of  the  deed  by 
plaintiff,  a  blank  left  In  it  for 
the  insertion  of  the  sum  thereby  to 
be  released  by  him,  was  erroneously 
filled  up,  without  his  authority,  795. 
Deed^flLl. 

3.  Election  of  vestrymen,  tinder  stat 
18  &  19  Viet.  c.  120.  Action  for 
maliciously  rejecting  plaintiff*! 
vote.  Plea,  that  a  rate  was  then 
unpaid  by  plaintiff.  Replication, 
that  rate  was  void,  held  good,  289. 
Bate,  II.  ^ 

lY.  Right  to  begin. 

Where  defendant  demurs  to  the  de- 
claration and  also  pleads  over,  nad 
plaintiff  demurs  to  the  plea,  plun- 
tiff  has  the  right  to  oegio,  312. 
Insurance,  II. 


POLICE  ACT. 
MetropoUian  Police  Act. 


POLICY. 
See  Insurance. 

POOR. 

I.  Adjudication  of  settlement 

1.  By  justices  of  Middlesex,  pur- 
porting to  be  signed  and  sealed  at 
''  the  Police  OSice,  Nation  Oarden.*" 
Held  to  shew  sufficient  jurisdiction 
on  the  face  of  it,  715.  JurisdicHon, 
IV.  1. 


POOR. 


PRESUMPTION. 
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2.  Of  a  Icrnatic  pauper,  under  etat. 
16  &  17  Vict.  c.  97.     When   the 
expences  of  maintenance  at  asy- 
lum are  payable   by   the  Union. 
Power  of  Sessions  to  amend  copy  of 
order  and  particulars  of  settlement. 
Justices    sent    a   pauper    lunatic, 
residing  in  the  township  of  M.  in  the 
county  of  Z.,  to  the  county  lunatic 
asylum  of  Z.,  where  he  remuned  a 
patient  for  about  three  months,  when 
he    was    discharged.      About   nine 
months  after,  justices  made  an  order 
adjudicating  the  settlement  of  the 
pauper  to  to  in  ^.  in  the  union  of  B.^ 
m  the  county  of  F.,  and  ordering  the 
union  to  pay  the  expences  of  the  con- 
veyance to  the  asylun»,  and  of  the 
lodging,  &c.  there,  under  stat.  16  &  17 
Vict.  c.  97.  s.  99. 

On  appeal  against  the  order  for 
payment,  it  was  objected  that  such 
order  was  bad,  inasmuch  as  by  sect. 
102  such  ez^nces,  in  the  case  of  a 
pauper  lunatic  who  would  at  the  time 
of  tne  conveyance  to  the  asylum  have 
been  exempt  from  removal  to  the 
parish  of  his  settlement  by  reason  of 
Stat.  9  &  10  Vict.  c.  66.,  are  to  be  paid 
by  the  parish  where  the  exemption 
has  been  acauired,  and  not  by  the 
parish  of  settlement ;  and  that,  under 
Stat.  9  &  10  Vict.  c.  66.  s.  4.,  no 
warrant  could  be  granted  for  removal 
of  any  person  becoming  chargeable 
in  respect  of  relief  made  necessary  by 
sickness,  unless  it  was  stated  in  the 
warrant  that  the  justices  granting  it 
were  satisfied  that  the  sickness  would 
produce  permanent  disability  ;  and 
that  it  appeared  in  this  case  that  the 
lunacy  was  not  such  a  sickness. 

Held,  that  sect  4  of  stat.  9  &  10 
Vict.  c.  66.  was  inapplicable,  and  the 
order  for  payment  good. 

Under  sect.  107  of  stat.  16  &  17  Vict, 
c.  97.,  three  guardians  ofM.  sent  to 
the  union  of  H.  a  copy  of  the  order 
for  payment,  with  the  place  of  con- 
finement, the  grounds  of  adjudication, 
and  the  particulars  of  settlement  re- 
lied upon.  They  signed  their  names 
to  this,  adding  '*  guardians  of  the  poor 
of  the  said  township  of  3f.  :*'  but  to 
one  of  the  three  names  no  other 
address  was  added. 
Held :  that  the  statement,  if  not ! 


good  under  sect.  107,  was  amenable 
under  sect.  112.  Regina  v.  Guardians 
of  Manchestery  919. 

II.  Poor  Rate.    See  Rate,  I. 

III.  Appeal. 

1.  Sessions  bound  to  enter  and  respite, 
for  want  of  proper  notice  to  all  the 
parties,  under  stat.  41  O.  3.  c.  23., 
992.    Appeal,  II. 

See,  generally.  Rate,  I. 

IV.  Poor  Law  auditor.  Finality  of 
his  decision  as  to  disallowing  items  of 
an  attomey*s  bill,  408.  Certiorari^  HI. 

POSSESSION. 

What  kind  of  taking,  so  as  to  change 
the  possession,  is  necessary  to  support 
an  action  of  replevin,  842.  Replevin,  I. 


POSTEA. 

When  it  need  not  shew,  on  trial  by  a 
Judge  without  a  jury,  (under  Common 
Law  Procedure  Act,  1854),  the  con- 
sent in  writing  of  the  parties,  338. 
Common  Law  Procedure  Acts^  IL 


POWER. 

To  trustees,  by  devise,  to  pay  debts,  &c, 
and  reimburse  themselves  out  of  the 
estate  for  any  loss  on  the  trust  ac- 
count. What  is  a  good  execution  of 
sudi  power,  606.    Devise,  I. 


PREFERENCE. 
Fraudulent     See  Assignment,  III. 

PRESUMPTION. 

I.  When  the  non-performance  of  a  part 
cular  act  would  amount  to  a  criminal 
neglect  of  duty,  the  law  presumes  its 
performance,  and  the  onus  of  proof  is 
on  the  party  alleging  the  negative, 
470,484.     Ship,]Ll. 

II.  Bond  by  directors  of  a  joint  stocjk 
Company,  to  secure  a  loan  from,  and 
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PUBLIC  HEALTH  ACT. 


their  banking  account  with,  the  obli- 
gee. ^  Presumption  of  a  resolution  of 
the  directoi*8,  authorizing  such  secu- 
rity, 327.     Company,  I.  2. 


PRINCIPAL  AND  AGENT. 
Agent, 

PRINCIPAL  AND  SURETY. 
Surety. 


PRISON. 


GaoL 


PROBABLE  CAUSE. 

What  is  evidence  of^  in  an  action  for 
malicious  prosecution.  How  such 
evidence  is  to  be  left  to  the  jury,  511. 
Eoidence,  V.  4. 

PROMISSORY  NOTE. 

Bills  of  Exchange  and  Promissory 
Notes, 

PROSECUTION. 
Malicious. 

Action  for.  What  is  evidence  of 
.  reasonable  and  probable  cause.  How 
that  question  is  to  be  left  to  the 
jury,  511.    Evidence,  V.  4. 

PROVISIONAL  ORDER. 

of  Board  of  Health.  See  Public  Health 
Act, 


PUBLIC  HEALTH  ACT,   1848. 
(11&12  VicT.c.  63.) 
I.  General  Board  of  Health. 

Provisional  order,  incorporating 
Towns'  Improvement  Act,  1847, 
with  Local  Sanitary  Act,  how  far 
invalid. 

The  Genera]  Board  of  Health  uuidc 
a  provibional  order  extending  the  Pub- 


lic Health  Act,  1848,  to  71,  a  district 
within  which  were  parts  of  the  S, 
turnpike  roads,  made  under  local  turn- 
pike Acts.  A  local  sanitary  Act  also 
applied  to  the  district.  The  provi- 
sional order  altered  the  local  sanitary 
Act,  and  directed,  inter  alia,  that 
from  and  after  the  passing  of  any  Act 
of  Parliament  conbrming  that  order, 
sect.  50  of  the  Towns  Improvement 
Clauses  Act,  1847,  should  be  incorpo- 
rated with  the  local  sanitary  Act  The 
order  was  confirmed  by  statute  '*  60 
far  as"  "  authorized  by  The  Public 
Health  Act,"  The  Towns  Improve- 
ment Clauses  Act,  1847,  sect.  50, 
forbids  trustees  of  any  turnpike  road 
from  levying  toll  within  the  limits  of 
the  special  Act.  The  surveyor  of  the 
Local  Board  of  T.,  by  their  order, 
removed  the  S.  turnpike  gates  within 
the  district.  The  clerk  of  the  S. 
turnpike  ti*ustec6  sued  him  in  trespass 
for  so  doing. 

On  a  case  stating  the  above  facts. 
Held  by  Colendge,  Erie,  and 
Crompton  Js.,  that  the  part  of  the 
order  incorporating  The  Towns  Im- 
provement Clauses  Act  1847,  sect.  50, 
was  not  auth(Xrized  by  The  Ihiblic 
Health  Act  1848,  and  was  void ;  and 
the  plaintiif  had  judgment.  Lord 
Campbell  C.  J.  dissentientc.  day- 
ton  V.  Fenwick,  114. 

II.  Powers  of  local  board. 

1.  Discretion  of  local  board  as  to 
amount  of  refuuneratiou  to  person 
conducting  the  first  election. 

Tlie  Court  will  not  order  a  Local 
Board  of  Health  to  pay  a  reasonable 
remuneration  to  the  person  conduct- 
ing the  first  election  of  the  Board, 
upon  the  suggestion  that  they  have 
aflowed  only  im  inadequate  sum  :  the 
Board  having  under  The  Public 
Health  Act,  1 848  (1 1  &  12  Vict.  c.  63.), 
a  discretion  as  to  what  sum  they  think 
reasonable  to  allow,  and  the  exercise 
of  their  discretion  in  this  respect  not 
being  subject  to  review-  Ex  parte 
Metcalfe,  287. 

2.  Wlijit  is  a  proper  election  of  new 
members. 


PURCHASE. 


RATE. 
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A  Local  Board  of  Health  consti- 
tuted under  an  order  in  council  con. 
sisted  of  nine  members,  one  third  of 
the  persons  first  elected  to  go  out  of 
office  on  Slst  March  1855.  Before 
that  day  three  of  the  persons  first 
elected  ceased  to  be  members,  by 
reason  of  non-attendance. 

The  Local  Board  selected  those 
three  to  go  out  of  office  ;  and  on  Slst 
March  three  new  members  only  were 
elected.  Held  (under  sects.  13,  18  of 
The  Public  Health  Act,  1848,  U& 
12  Vict,  c.  63.),  that  the  Board,  con- 
sisting of  the  six  members  first 
elected,  and  the  three  new  members, 
was  well  constituted.  Hountt  ▼.  Maji- 
fvO,  736. 

3.  Maintenance  of  highways  in  a  dis- 
trict  assigned  £6  a  local  board, 
comprising  parishes  maintaining 
their  own  highways.  What  is  the 
proper  form  of  rate,  518.  High' 
way^  IL 


PURCHASE. 
See  Vendor  and  Vendee. 

QUARTER  SESSIONS. 
Jurisdiction  of.     See  Jurisdiction^  III. 
Bating  by.    See  Rate. 

RAILWAY  COMPANY. 

L  Assignment  of  shares  in.  ^  What  is  a 
transfer,  what  a  transmission,  within 
Companies  Clauses  Consolidation  Act, 
277.     Company^  II.  1. 

U.  Carriage  of  goods  by :  what  are 
"  small,  and  "  separate,*'  *'  parcels," 
and  '*  manufactured  goods, '  under 
si)ecial  act.  Effect  of  contract  with 
fluents  to  collect,  77.     Carrier^  I. 


RATE. 


I.  Poor  rate. 


1.  Waterworks  Company.  Under  what 
circumstanqps  land  used  for  water- 


works, Tested  for  that  purpoae  in  a 
corporation,  is  rateable  as  property 
occupied  for  public  purposes. 

By  a  local  Act,  commissioners  were 
empowered  to  erect  waterworks  for 
the  purpose  of  supplying  water  for 
watering  the  streets,  use  in  case  of 
fires,  and  other  public  purposes  in 
Liverpool,  and  to  levy  a  rate  on  the 
borough  for  the  expences  thereof. 
The  Act  contained  express  prohibi* 
tions  against  using  this  water  for  do- 
mestic purposes.  The  Com missioncrs 
erected  waterworks  in  the  adjoining 
township  of  West  Derby.  By  subse- 
quent Acts  the  property  and  powers 
of  these  commissioqers  became  vested 
in  the  municipal  corporation  of  Xto«r- 
pool. 

Water  was  supplied  in  Liverpool 
for  domestic  purposes  by  trading  com* 
panics  from  waterworks  also  situated 
m  the  township  of  West  Derby.  The 
municipal  corporation  were,  by  a  local 
Act,  empowered  to  purchase  the  un- 
dertakings of  these  companies,  and 
for  that  purpose  to  borrow  money. 
When  purchased,  the  corporation 
were  to  supply  water  for  aomestic 
purposes  to  the  Inhabitants  of  Liver" 
pool,  which  then  comprised  the  parish 
of  Liverpool  and  part  of  the  township 
of  West  Derby,  and  of  parts  of  other 
townships,  with  power  to  supply  the 
inhabitants  of  an  adjoining  district, 
including  the  whole  township  of  West 
Derby.  It  was  enacted,  tnat  they 
were  so  to  regulate  the  charges  for 
the  water  so  supplied  as  to  raise  no 
more  money  than  the  interest  of  the 
money  borrowed  and  the  expences  of 
managing  the  waterworks.  The  pur- 
chase was  completed;  and  those  wa- 
terworks were  vested  in  the  Corpo- 
ration. 

By  a  subsequent  Act,  the  Corpora- 
tion were  empowered  to  use  the  water 
from  the  commissioners*  waterworks 
and  the  company's  waterworks  indis- 
criminately ;  and  the  pipes  were  ac- 
cordingly united ;  and  the  two  sets  of 
waterworks  were  occupied  in  common. 

Held,  that  the  Corporation  were 
rateable  in  the  township  of  West 
Derby  for  the  waterworks  there  occu« 
pied  by  them  under  these  enactments. 
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Mayor  of  Liverpool  ▼#  Oveneers  of 
West  Derby,  704. 

2.  Land  bought  hj  one  canal  Com- 
pany of  another.  In  whom  b  the 
aubfltantial  occupation  for  the  pur- 
poses of  rating.  Prospective  effect 
of  local  Act  as  to  lands  acquired  by 
the  former  Company. 

By  Stat.  52  0, 3.  c.  cxcv.  s.  1 .,  The 
R.  Canal  Company  was  incorporated, 
and  power  was  ffiven  to  the  Corpora- 
tion to  hold  lands  without  restnction 
as  to  amount  or  locality,  and  to  take 
lands  and  to  form  a  canal  in  certain 
enumerated  parishes,  amongst  which 
H.  was  not.  By  sect.  101  lands  "  of 
and  belonging  to  the  said  Company" 
were  to  be  rated  like  other  lands  of  a 
like  quality  in  the  same  parishes. 
Subsequently  lands  were  purchased 
in  the  parish  of  H.  in  the  name  of  a 
trustee,  and  occupied  by  the  R,  Caned 
Company  as  a  reservoir. 

Held:  that  sect.  101  ofstat.52  G,S. 
c.  cxcv.  was  prospective,  and  applied 
to  all  lands  acquired  by  the  R.  Canal 
Company ;  and  that  the  lands  in  H^ 
the  fee  of  which  was  in  another  party, 
but  which  were  substantially  occupied 
by  the  22.  Canal  Company,  were  to  be 
rated  as  other  lands  of  a  like  quality 
in  the  parish  of  //.  Regents  Canal 
Company  v.  Hendon,  S52. 

3.  Appeal  against  a  poor  rate.  Ses- 
sions bound,  under  stat.  41  O,  S. 
c,  23.,  to  respite  and  enter,  for 
want  of  notice  to  all  the  proper 
parties,  992.    Appealj  II. 

II.  Church  rate. 

1.  Action  for  maliciously  rejecting 
plaintiff's  vote  at  an  election  of 
vestrymen,  under  stat.  18  &  19 
Vict,  e,  120.  Plea :  that  a  rate  was 
then  due  from  and  unpaid  by 
plaintiff.  Replication  that  rate  was 
void,  &c. 

Count  for  maliciously  rejecting  the 
plaintiff's  vote  at  an  election  of  ves- 
trymen and  auditors  under  stat.  18  & 
19  Vict.  c.  120.  Plea:  That  the 
plaintiff  was  rated  to  a  church  rate 
more  th&n  six  months  before  the  elec- 


tion, and  at  the  time  of  the  election 
the  rate  was  due  and  unpaid.  Repli- 
cation: that  the  rate  was  void  in 
this,  that  it  was  made  for  defraymg 
expences  for  which  a  rate  could  not 
be  made.  Rejouider :  That  the  rate 
was  good  on  Uie  face  of  it,  and  had 
never  been  quashed.  Demurrer. 
Held,  that,  the  plaintiff  having  no 
means  of  questioning  the  rate,  the 
rejoinder  was  not  good.  But  that  the 
replication  was  good,  as  it  shewed 
that  the  rate  was  not  due,  and  there- 
fore that  the  plaintiff  was  entitled  to 
vote ;  and  that  the  action  lay,  malice 
being  admitted  on  these  pleadings. 
Tozer  v.  Child,  289. 

2.  Charge  by  churchwardens  upon 
the  rates  of  the  parish,  under  stat 
58  O.  8.  c.  59.,  to  secure  repay- 
ment of  expences  incurred  in 
church  repairs.  What  is  a  •*  bor- 
rowing** within  the  statute.  Lia- 
bility of  future  rate  payers. 

Stat.  58  O.  3.  e,  45.  s.  59.  autho- 
rizes the  churchwardens  of  any  pa- 
rish, with  the  consent  of  the  vestry 
and  of  the  bishop  and  incumbent, 
*^  to  borrow  and  raise,  upon  the  credit 
of  the  rates  of  any  such  parish,  such 
sum  or  sums  of  money  as  shall  be 
necessary  for  defraying  the  expence 
or  any  part  of  the  expence  of  en- 
larging or  otherwise  extending  the 
accommodation  in  the  then  existing 
churches  or  chapels  of  such  parish ; 
and  to  make  rates  for  the  payment  of 
the  interest  of  such  sum  or  sums  of 
money  so  to  be  borrowed  and  raised, 
and  for  providing  a  fund  of  not  less 
than  the  amount  of  the  interest  upon 
the  sum  advanced  for  the  repayment 
of  the  principal  thereof,  or  for  re- 
paying such  principal  in  such  manner 
and  at  such  times  and  in  such  pro- 
portions as  shall  be  agreed  upon  with 
the  persons  advancing  any  such 
money.** 

On  22nd  June,  1826,  the  vestry  of 
a  parish  passed  a  resolution  to  enlarge 
the  parish  church,  to  approve  the 
estimate  of  the  contractors  for  the 
sum  of  2390/.,  and  to  borrow  the 
money  necessary  for  the  plan,  beyond 
the  sum  already  raised,  upon  bondrof 
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601,  each,  bearing  5  per  cent,  interest. 
On  7th  December^  1826,  the  yestry 
passed  another  resolution,  authorizing 
the  churchwardens,  with  the  assist- 
ance of  a  committee,  ^  to  borrow  at 
interest  any  sum  or  sums  of  money 
not  exceeding  2000//*  for  the  pay- 
ment of  such  cxpences.  The  resolu- 
tion further  declared  that,  ^^  in  order 
to  secure  the  repayment  of  such 
money  so  borrowed,"  the  church- 
wardens for  the  time  being  should, 
from  time  to  time,  make  such  rates  as 
should  be  necessary  for  payment  of 
interest  on  such  debt,  and  not  less 
than  6  per  cent,  to  accumulate  as  a 
sinking  fund.  The  consent  of  the 
bishop  of  the  diocese  and  of  the  in- 
cumbent was  given  to  this  resolution. 
The  work  was  done  by  the  contrac- 
tors between  29th  June.  1826,  and 
29th  March,  1830.  A  sum  of  400/. 
then  remained  due  to  the  contractors; 
and  the  then  churchwardens  agreed 
that  this  sum  should  be  treated  as  a 
loan  from  the  contractors  to  the 
])ariiih  ;  and  they  executed  four  deeds 
of  charge  upon  the  rates  of  the  pa- 
rish, for  the  sum  of  50/.  each,  at  5 
per  cent,  interest,  payable  on  31st 
March,  1831,  and  expressed  to  be  in 
part  liquidation  of  the  debt.  In- 
terest was  regularly  paid  on  the 
bonds  until  aiicr  March,  1850;  but 
no  demand  was  ever  made  by  or  on 
behalf  of  the  obligees  that  any  fund 
should  be  provided  for  the  payment 
of  the  principal ;  nor  had  any  such 
fund  been  proyided. 

On  mandamus  to  the  church- 
wardens for  the  time  being^  to  make 
rates  for  the  purpose  of  paying  to  the 
executors  of  the  obligees  the  principal 
and  the  arrears  of  interest  upon  the 
bonds, 

Held:  1.  That  the  consent  of  the 
committee  to  the  borrowing,  or  quasi 
borrowing,  of  the  400/.,  if  essential 
to  the  validity  of  the  bonds,  might  be 
presumed,  although  it  did  not  appear 
upon  the  face  of  the  instruments. 

2.  That  the  transaction  amounted 
to  a  **  borrowing"  within  sect.  59 ; 
and  that  the  bonds  were  to  be  consi- 
dered as  given  to  secure,  not  a  past 
debt,  but  a  present  loan. 


8.  That  the  liabOitv  of  the  rate- 
payers  under  the  bonds  was  not  de- 
stroyed by  the  obligee  haying  failed, 
during  20  years,  to  demand  that  they 
should  provide  a  fund  for  payment  of 
the  principal.  Regina  v.  St.  MichaeTs^ 
Southamfion^  807. 

III.  Highway  Rate. 

1.  Maintenance  of  highways,  under 
Public  Health  Act.  What  form  of 
rate  is  to  be  imposed  on  a  sUtutory 
district,  comprising  parishes  sepa- 
rately maintaining  their  own  high- 
ways, 518.    Highway^  II. 

2.  Election  of  surveyors  of  highways, 
under  General  Highway  Act  (5  &  6 
W,  4.  e.  50.)  Persons  rateable  in 
respect  of  highway  rate,  entitled 
to  vote,  999.    Highway,  I. 

IV.  Lighting  Rate. 

Under  Metropolis  Local  Management 
Act     What  is    an  occupancy  of 
^  houses,  buildings,  and  property, 
other  than  land,**  within  sect.  165 : 
and  what  an  occupancy  of  land. 
A  water  corooany  were  occupants 
of  pipes  under  tne  surface  of  the  soil 
in  a  parish  in  which  the  provisions  of 
The  General  Lighting  Act  (3  &  4 
W,  4.  c.  90.)  had  been  adopted.    The 
parish  was  within  the  Metropolitan 
district.    In  a  lighting  rate  imposed 
under  The  Metropolitan  Local  Ma- 
nagement Act,  the    Company  were 
rated  as  coming  within  the  description 
in  sect.  165  of  occupants  of"  houses, 
buildings,  and  property,  other  than 
land,"  at  a  rate  three  times  greater 
than  that  at  which  the  occupiers  of 
land  were  rated. 

Held,  that  they  were  rateable  at 
the  lower  rate,  as  occupiers  of  land. 
Regina  v.  Southwarh  and  VaxixhaU 
Water  Company,  1008. 

V.  Sewers  Rate. 

Resolution  authorizing  a  composition 
for  an  annual  sewers  rate  under 
Nuisances  Removal  Act,  how  far 
illegal.  What  is  a  valid  rate. 
The  local  authority,  under  The 
Nuisances  Removal  Act  ior  England, 
1855  (18  &  m  VicL  c.  121.),  for  the 
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RELEASE. 


purpose  of  rendering  innocuous  a 
ditcn,  by  which  the  filth  was  conveyed 
from  certain  houses,  and  which  con- 
stituted a  nuisance,  constructed  a 
sewer,  and,  for  the  purpose  of  de- 
fraying the  expence,  under  sect.  :22, 
assessed  the  houses  then  using  the 
ditch  or  the  sewer  at  an  annual  sum, 
amounting  to  6d.  in  the  pound  on  the 
assessment  to  the  highway  rate.  By 
a  separate  resolution,  passed  after- 
wards on  the  same  day,  it  was  resolved 
that  the  annual  payment  might  be 
'  compounded  for,  within  twq  months 
after  service  of  notice  of  assessment, 
by  payment  of  the  amount  of  four 
years  annual  payments;  afler  one 
year  from  the  date  of  the  assessment, 
by  payment  of  the  amount  of  three 
and  a  half  years  annual  payments ; 
after  two  years,  by  payment  of  the 
amount  of  three  years  annual  pay- 
ments ;  after  three  or  more  years,  6y 
payment  of  the  amount  of  two  years 
annual  payments  ;  all  arrears  in  every 
case  havmg  been  first  paid  up:  in 
default  of  such  composition,  the  pay- 
ment to  be  perpetual. 

Notice  of  the  assessment,  con- 
taining also,  on  the  same  paper,  a 
notice  of  the  subsequent  resolution, 
was  served  upon  the  owners  and  occu- 
piers. Payment  being  refused  by  an 
occupier,  justices  were  applied  to  for 
a  warrant  of  distress,  which  thejr 
refused  to  grant.  On  motion  to  this 
Court  for  an  order  upon  them  to  do 
so.  Held : 

That,  supposing  the  resolution  re- 
specting the  composition  to  be  illegal 
(and  seinhle  that  it  was  not),  it  was  a 
matter  distinct  from  the  rate,  which 
therefore  was  not  invalidated  by  it. 

That  the  rate  was  not  bad  for  being 
confined  to  houses  then  using  the 
ditch  or  sewer. 

And  although  it  was  not  published 
or  allowed  as  required  in  the  case  of 
a  highway  rate  by  stat.  5  &  6  TF.  4, 
c.  50.  «.  27. 

Order  made.  Retina  v.  Wamery 
395. 

RATIFICATION. 

I.  By  directors  of  a  joint  stock  Com- 
pany, of  a  contract  not  made  according 


to  the   regulations  of  the    deed  of 
settlement,  341.     Coin/Nmy,  1. 1. 

n.  By  principal,  of  unauthorized  con- 
tract by  agent,  868.  Statute  of 
Frauds  J  I* 

REASONABLE  AND  PROBABLE 
CAUSE. 

What  is  evidence  of,  in  an  action  for 
malicious  prosecution.  How  the  evi- 
dence is  to  be  left  to  the  jury,  511. 
Evidence  V.  4. 

RECORD. 

When  it  need  not  state  the  consent  in 
writing  of  the  parties  to  the  cause 
being  tried  by  a  Judge  without  a 
jury,  under  the  Common  Law  Pro- 
cedure Act,  1854,  338.  Common 
Law  Procedure  Acts,  II. 

RECORDER. 

When  he  has  not  the  appointment  of 
inspector  of  weights  and  measures 
for  a  district,  under  sect.  105  of  Mu- 
nicipal Corporation  Act,  830.  JvriS' 
diction^  III.  3. 

REFERENCE. 
To  arbitration.    See  Arbitration. 


REGISTRATION. 

I.  Of  shares.     Company^  11. 1. 2. 

II.  Of  a  conveyance  of  personal  chattels, 
under  stat.  17  &  18  Vict,  c,  36.,  876. 
Bankrupt  and  Jnsoltent,  IL  4. 

REGULA  GENERALIS, 
(Hilary Term,  1853), 656, 658.  Trial,!!. 

REJOINDER. 
See  Pleading.  III. 

RELEASE. 

By  deed,  pleaded  in  an  action  by  cre- 
ditor against  debtor.  Replication,  that. 


REMITTER. 
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after  execution  of  deed,  a  blank 
leil  for  the  insertion  of  the  sum 
to  be  released  by  plaintiff,  was  erro- 
neously filled  up  without  his  autho- 
rity, 795.    Deedy  III.  1. 

REMITTER. 
To  arbitrator.    Arbiiratian,  II.  2. 

RENUNCIATION. 

I.  By  a  shareholder,  of  all  benefit  from 
shares,  must  be  alleged  in  a  plea  of 
fraud  to  an  action  for  calls,  761 .  Com^ 
pany,  11.  3. 

II.  Of  a  purchaser  of  an  estate  at  public 
auction,  not  permissible  on  any 
ground  of  objection  specifically  ex- 
cluded by  the  conditions  of  sale,  659. 
Contract,  VII.  5. 

III.  B^  agent  of  one  of  two  contracting 
parties ;  when  it  does  not  constitute  a 
dispensation  by  such  party,  953.  Ship, 
11.3. 

IV.  Acceptance  of  bargain  by  vendee, 
after  it  nas  been  renounced  by  vendor, 
not  an  acceptance  within  sect.  17  of 
Statute  of  Frauds,  765.  Statute  of 
Frauds,  II.  2. 

REPAIRS. 
Of  ship,  by  whom  payable. 

I.  When  the  ship  is  sent  out  in  an  un- 
'    seaworthy  state,  and  the  damage  is 

caused  by  ordinary  risk,  192.    Jntu- 
rance,  I.  3. 

II.  When  the  cxpences  are  incurred  in 

getting  the  ship  oft*  shore,  and  towing 
er  to  port  for  repair,  after  cargo  in 
safety,  779.    Insurance,  IV. 

REPLEVIN. 

I.  What  description  of  taking,  so  as  to 
change  the  possession,  is  necessary  to 
support  an  action  of  replevin. 

F.,  being  in  possession  of  plaintifl*s 

goods,  not  as  his  servant,  but  as  bailee 

with  a  special  property,  delivered  them 

*  to  defendant  with  intent  to  give  him  a 


lien  against  plaintiff;  and  defendant 
pneaceablv  ana  bon&  fide  took  posses- 
sion with  this^  intention,  but  had  no 
lien  and  had  no  right  to  detain  the 
goods  as  against  plaintiff.  Plaintiff 
demanded  the  goods,  and,  being  re- 
fused, brought  replevin.  Plea :  Non 
cepit.  On  proof  of  the  above  facts 
plaintiff  haa  a  verdict,  with  leave  to 
defendant  to  move  to  enter  a  verdict. 
A  rule  being  obtained. 

Held :  that  there  had  been  no  taking 
changing  the  possession:  and  that, 
though  the  plaintiff  could  have  reco- 
vered in  trover  or  detinue,  replevin 
.  did  not  lie.  And  a  rule  was  made 
absolute  for  a  nonsuit.  Mennie  v. 
Blake,  842. 

II.  Replevin  bond,  under  stat.  9  &  10 
Vict.  c.  95.  What  is  prosecuting  the 
suit  *'  with  effect" 

Where  a  party  to  a  suit  in  replevin 
in  a  county  court,  whether  plaintiff  or 
defendant,  removes  the  case,  and  gives^ 
under  sect.  121  of  stat.  9  &  10  Vict. 
c.  95.,  a  bond  conditioned  for  prose- 
cuting the  suit  with  effect,  the  bond 
is  forfeited  If  the  obligor  does  not  suc- 
ceed in  the  suit.  lummona  v.  Ogle, 
571. 

REPLICATION. 
See  Pleading,  111. 

RESTRAINT  OF  TRADE. 

Combination  of  millowners,  when  void 
for,  47.     Contract,  VII.  I. 

RETURNING  OFFICER. 

Action  against,  for  malicious  rejection 
of  vote,  at  an  election  of  vestrymen. 
Plea  that  a  rate  was  then  unpaid  by 
plaintiff:  replication  that  rate  was 
void,  &c.,  289.    Rate,  IL  1. 

REVOCATION. 
Renundation. 

RIGHT  TO  BEGIN. 
Sec  Pleading,  IV. 
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ROAD. 


SETTLEMENT. 


ROAD. 


See  Highway. 


RULE  NISL 

Appeal  to  Excheouer  Chamber,  tinder 
Common  Law  procedure  Act,  1854, 
against  the  decision  of  Court  below 
as  to  granting,  discharging  or  making 
absolute  a  rule.  By  whom  costs  of 
appeal  and  proceedings  below  are 
pajable,  when  decision  confirmed,  681. 
Common  Law  Procedure  Acta,  III. 
See  also  Ship^  EL.  2. 


RUNNING  DAYS. 
See  Ship. 

SAILING. 

Agreement  to  paj  a  sum  of  money  on  a 
ship  "being  load  and  sailed."  What 
is  a  sailing.  When  the  sailing  is  a 
condition  precedent  to  the  payment,  * 
565.    Ship,y, 

SALE. 
See  Vendor  and  Vendee, 

SALE  (BILL  OF). 
Bm  of  Sale. 

SCHEDULE. 

To  release,  by  deed,  of  debts.  Effect 
of  erroneous  filling  up,  aflcr  execu* 
tion  of  deed  by  creditor,  and  without 
his  authority,  a  blank  in  schedule 
left  for  insertion  of  the  amount  of 
his  claim,  795.    Deed^  III.  1. 

SCHOOL. 

For  dancing  and  music ;  when  the  use 
of  a  house  for  that  purpose  is  an 
infringement  of  a  covenant  not  to 
carry  on  any  public  business  on  the 
premises,  387.  landlord  and  Tmantf 
VII. 


SEAWORTHINESS. 
See  Insurance^  I. 

SERVANT. 
Master  and  Servant. 

SESSIONS. 
Quarter  Seatiana. 

SET  OFF. 

I.  Effect  of  a  release  of  debt  by  creditor, 
he  owing  a  lesser  sum  to  the  debtor ; 
what  is  the  '*  debt"  released  by  the 
creditor,  795.    Deed,  III.  1. 

II.  What  debts  can  be  set  off  by  an 
executor,  sued  as  such,  in  an  action 
against  him  for  a  debt  due  to  plaintiff 
from  testator  in  his  lifetime. 

An  executor  sued,  as  such,  for  a 
debt  which  accrued  to  the  plaintiff 
from  the  testator  in  his  lifetime  can- 
not set  off  a  debt  (allesed  to  be  equal 
to  the  damages  sued  for)  for  money 
had  and  received  to  defendant's  use,  as 
executor,  and  money  due  on  an  ac- 
count stated  with  htm,  as  executor, 
since  the  death  of  the  testator ;  the 
debt  sued  for  and  the  debt  sought  to 
be  set  off  not  being  mutual  within  stat. 
2  G.  2.  c.  22.  s.  13. 

By  the  Court  of  Exchequer  Cham- 
ber, reversing  the  judgment  of  the 
Court  of  Queen*s  Bench.  MardaU  t. 
TheUuMTh,  976. 

SETTLEMENT. 
Adjudication  of. 

1.  Order  of  bv  justices  for  Middleeex 
within  the  Metropolitan  Police  dia- 
trict ;  what  amount  of  Jurisdiction 
must  appear  on  the  face  of  the 
order,  715.    Jurisdiction^  IV.  1. 

2.  Of  a  lunatic  pauper.  Expeccj  of 
maintenance;  amendment  of  the 
copy  of  order  and  particulars  of 
settlement,  919.    Poor,  I.  2. 


SETTLEMKNT  (MARRIAGE). 


SHIP. 
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SETTLEMENT  (MARRIAGE.) 
See  Husband  and  Wife. 

SEWER'S  RATE. 
See  Eate^  Y . 

SHARES. 
See  Company^  11. 

SHAREHOLDER. 
See  Company^  11.  III. 

SHERIFF. 

I.  Not  entitled  to  fees  from  party  ffiving 
notice,  under  Common  Law  Proce- 
dure Act,  1852,  that  a  cause  is  to  be 
tried  bj  special  jury. 

Under  stat.  13  &  14  Viet.  c.  61. «.  12. 
the  certificate  of  the  Judge  who  tries 
an  action  brought  in  a  superior  Court, 
that  it  appeared  to  him  at  the  trial 
that  there  was  a  sufficient  reason  for 
bringing  the  action  into  that  Court, 
may  be  given  and  indorsed  on  the 
record  at  any  time  after  the  assizes 
and  before  taxation  of  costs. 

The  sheriff  is  not  entitled  to  fees 
from  the  party  giving  notice  under 
the  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict,  c.  76.)  sect.  112, 
that  a  cause  is  to  be  tried  by  special 
jury ;  although  the  alteration  of  the 
system  as  to  special  juries  has  de- 
prived  the  sheriff  of  the  fees  by  which 
ne  formerly  was  remunerated  by  the 
party  for  summoning  the  special 
jurors.    Bennett  v.  Thompeon^  683. 

IL  Liability  of  sheriff's  officer  for 
taking  more  than  the  proper  mileage 
fee  for  executing  a  fi.  fii. 

Under  stat.  7  TF.  4  &  1  Vict,  c.  55. 
#.  3.  a  sheriff's  officer  is  liable  to  an 
attachment  if  he  take  more  than  6^. 

rr  mile  for  mileage  on  executing  a 
fa.  where  the  distance  exceeds  five 
miles,  the  allowances  sanctioned  by 
,  the  Judges  under  sect.  2  being  only 


M,  per  mile.  Although  in  the  parti- 
cular county  it  appears  that  the  custom 
has  been  to  take  U.  per  mile.  OiU  v. 
Jb«e,  718. 

III.  Interpleader  issue,  decided  partly 
for  plamtiff,  partly  for  defendant. 
How  costs  are  to  be  taxed,  392. 
Co9U^  I.  1. 

SHIP. 
FiBST.   Building  of. 

I.  Right  of  assignees  of  bankrupt  ship 
builder  to  the  unfixed  materials,  of  the 
party  for  whom  it  was  being  con- 
structed to  the  body,  of  an  unfinished 
ship,  355.  Bankrupt  and  Insoloentf 
IIL8. 

Secoudlt.    The  loading. 

II.  Liability  of  shippers. 

1.  When  shipping  goods  of  a  dan- 
gerous nature  on  board  a  general 
ship. 

First  count:  That  plaintiffs  were 
owners  of  a  general  ship ;  that  de- 
fendants caus^  a  corrosive  substance 
to  be  packed  in  casks,  and  delivered 
to  plamtiffs,  as  casks  of  bleaching  pow- 
der, to  be  carried  in  the  ship:  that 
plaintiffs  and  their  agents  were  igno- 
rant that  bleaching  powder  contamed 
a  corrosive  substance,  and  the  casks 
outwardly  appeared  to  be  sufficient ; 
but  that  the  casks  were  insufficient, 
and  the  contents  so  improperly  packed, 
that  the  corrosive  contents  escaped 
and  destroyed  the  cargo.  Second 
count:  That  defendants  shipped  a 
dangerous  article,  knowing  it  to  be 
such,  without  notice  of  its  danger ; ' 
and  the  plaintiffs,  without  knowledge 
of  its  danserouB  nature,  received  it, 
and  stowecf  it  in  the  hold,  where  it  did 
mischief.  Pleas.  3 :  to  so  much  of 
the  first  count  as  relates  to  the  insuf- 
ficiency of  the  packages:  that  de- 
fendants purchased  the  goods  readv 
]Nu:ked  from  third  persons,  named, 
and  were  not  themselves,  or  by  their 
servants,  guilty  of  negligence.  Plea4, 
to  first  count :  that  the  persons  em- 
ployed on  the  ship  knew  and  had  the 
means  of  judging  of  the  sufficiency 
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of  the  casks.  Flea  10 :  to  the  second 
count:  that  the  master  of  the  ship 
knew,  or  had  the  means  of  knowing, 
the  dangerous  nature  of  the  goo<£. 
On  demurrer  to  the  pleas : 

Held  by  Lord  Campbell  C.  J.  and 
Wigktman  J. :  that  there  is  an  implied 
undertaking  on  the  part  of  shippers 
of  goods  on  board  a  general  ship  that 
they  will  not  deliver  to  be  canned  on 
the  voyage  packages  of  a  dangerous 
nature,  which  those  employed  on  be- 
half of  the  ship  owner  may  not  on 
inspection  be  reasonably  expected  to 
know  to  be  of  a  dangerous  nature, 
without  giving  notice.  That,  conse- 
(luently,  both  counts  were  good,  and 
the  3d  plea  bad.  But  that  the  4th 
and  10th  pleas,  which  they  construed 
to  amount  to  an  allegation  of  facts 
equivalent  to  notice,  were  good. 

Held,  by  Crompton  J. :  that  the 
implied  undertaking  of  the  shipper 
did  not  extend  beyond  an  obligation 
to  take  proper  care  not  to  deliver 
dangerous  goods  without  notice  ;  and 
that  on  the  Brst  count  and  third  plea, 
taken  together,  the  defendants  ap- 
peared to  be  innocent  shippers  of 
goods,  dangerous  in  fact,  but  without 
any  negligence  on  their  parts.  And 
that,  therefore,  the  defendants  should 
have  judgment  on  the  third  plea.  He 
agreed  with  the  rest  of  the  Court 
that  the  4th  plea  was  good,  and  the 
second  count  good  ;  but  he  construed 
the  10th  plea  as  not  amounting  to  an 
allegation  of  notice,  and  therefore 
held  it  bad.    Brass  v.  Maiiland,  470 

2.  When  the  statement  of  the  tonnage 
of  a  ship,  in  the  charter  party,  is 
not  a  warranty,  but  mere  matter  of 
description. 

To  an  action  for  not  loading  a  ship 
according  to  the  terms  of  a  charter 
party,  in  which  plaintiff  was  described 
as  ^^ofthe  ship  ^.,  of  the  measurement 
of  180  to  200  tons,  or  thereabouts,'" 
defendant  pleaded  that  by  the  said 
charterparty  th«  ship  was  warranted 
to  be  of  the  measurement  of  180  tons 
to  200  tons,  or  thereabouts  ;  and  that 
the  said  ship  was  of  a  jneasurement 
greatly  and  unreasonably  exceeding 
200  tons,  and  was  not  of  the  mea- 
surement of  180  tons  to  200  tons  or 


thereabouts ;  whereupon  defendant 
did  not  load. 

Held,  that  the  plea  was  not  proved, 
inasmuch  as  the  statement  of  ton- 
nage in  the  charter  party  was  matter 
of  description  only,  and  did  not 
amount  to  a  warranty. 

Where  the  Court  of  Exchequer 
Chamber,  under  sect.  41  of  the  Connnon 
Law  Procedure  Act,  1854  (17  &  18 
VicL  c,  125.),  confirms  on  appeal  the 
decision  of  the  Court  below,  as  to 
granting,  discharging,  or  making  ab- 
solute a  rule,  the  appellant  is  liable 
for  the  costs  both  of  the  appeal  and 
of  the  proceedings  below.  Barker 
v.  Windle,  675. 

3.  i.  Contract  to  proceed  to  and 
load  a  cargo  at  a  foreign  port. 
Under  what  circumstances  the 
»  breaking  out  of  war  avoids  the 
contract  to  proceed  totand  load  at 
a  foreign  port. 

ii.  What  renunciation  on  behalf  of 
one  contracting  party  amounts  to  a 
dispensation  by  him. 

Declaration  stated  that  plaintiff  and 
defendant  agreed,  by  charter  party, 
that  plaintiff''8  ship  should  proceed  to 
Odessa^  and  there  load  from  defend- 
ant's agent  a  cargo  of  specified 
goods,  and  therewith  proceed  home, 
a  specified  number  of  running  days 
to  be  allowed  for  loading  and  un- 
loading, and  ten  days  for  demurrage 
after  the  laying  days:  that  the  ship 
proceeded  to  Odessa;  that  the  time 
for  loading  had  elapsed;  but  defend- 
ant made  default  in  loading. 

Plea:  that,  after  the  vessel  pro- 
ceeded to  Odessa^  and  before  the 
alleged  breach  of  contract,  war  was 
declared  by  the  Queen  against  the 
Emperor  of  Russia,  and  war  had  ever 
since  existed  between  this  kingdom 
and  Russia,  of  which  plaintiff  and 
defendant  had  notice  before  the  al- 
leged breach :  that  Odessa  was  part 
of  the  empire  of  Russia;  and  plaintiflT 
and  defendant  were  subjects  of  this 
kingdom,  and  not  of  Russia :  that  the 
ship  was  a  registered  British  ship ; 
and  no  licence  from  the  Queen  could 
be  obtained  for  loading  the  ship  at 
Odessa:    that  defendant   could    not 
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hav6  procured  a  cargo  or  loaded  the  1 
ship  as   agreed,  nor  could   plaintiff  | 
have  received  such    cargo,    without 
trading  or  corresponding   with    the 
enemy.    Issue  on  this  plea. 

It  was  proved  that  the  roaster  was 
directed,  by  defendant,  to  apply  to 
defendant's  agent  M.  at  Odessa,  War 
between  England  and  Russia  was 
first,  known  at  Odessa  on  l^X  A^l 
1854,  which  was  before  the  expiration 
of  the  running  days.  Af.,  before 
Ist  Aprils  repeatedly  told  the  mas- 
ter that  he  should  be  unable  to 
procure  a  cargp,  owing  to  a  Russian 
prohibition ;  and  he  also  endeavoured 
to  persuade  the  master  to  quit 
Odessa  without  a  cargo,  upon  certain 
terms  inconsistent  with  the  charter 
party.  The  master  continued  to  de- 
mand a  cargo  till  aAer  1st  Aprils  and 
on  a  later  day,  but  before  the  expira- 
tion of  the  running  and  demurrage 
days,  left  Odessa  in  ballast. 

On  appeal  from  the  Court  of  Queen's 
Bench,  held,  by  the  Court  of  Exche- 
quer Chamber,  affirming  the  judg- 
ment of  Q.  13.,  that  the  plea  was 
proved. 

Uy  charter  party,  defendant  con- 
tracted with  plaintiff  to  load  at 
Odessa  a  cargo,  on  board  a  ship  of 
plaintiff  then  to  proceed  from  a  British 
port :  if,  before  the  ship's  arriving  at 
Constantinople^  "  war  had  commenced," 
and  was  continuing  on  her  arrival 
there,  a  cargo  was  to  be  loaded  there 
at  a  reduced  rate  of  freight.  Held, 
by  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Queen's  Bench,  that,  it  appearing 
that  both  plaintiff  and  defendants 
were  British  subjects,  this  stipulation 
related  to  war  between  Russia,  the 
State  in  possession  of  Odessa^  and 
Great  Britain^  and  not  to  war  between 
Russia  and  Turhey,  the  State  in  pos- 
session of  Constantinople.  And  there- 
fore, war  between  Russia  and  Turkey 
having  commenced  before  and  con- 
tinuing at  the  ship's  arrival  at  Con- 
stantinople, but  war  between  Russia 
and  Great  Britain  not  having  com- 
menced till  afterwards,  the  alternative 
contract  for  loading  at  Constantinople 
did  not  take  effect. 

By  charter  party,  defendant  agreed 


to  load  a  cargo  on  plaintiff's  ship  at 
Odessa,  certain  running  days  to  be 
allowed.  To  a  count  for  not  loading, 
which  averred  that,  before  the  expi- 
ration of  the  running  days,  defendant 
dispensed  with  the  ship  remaining  at 
Odessa,  defendant  pleaded  that,  before 
cause  of  action  arose,  war  was  de- 
clared between  Russia  and  Great 
BrUain,  which  rescinded  the  contract. 
It  appeared  that,  afler  the  ship  had 
arrived,  and  before  the  declaration  of 
war,  defendant's  agent  had  repeatedly 
told  the  master  that  he,  the  agent, 
had  no  cargo  for  the  ship,  and  that 
the  master  had  better  go  away  :  but 
the  master  continued  to  require  a 
cargo  till  the  declaration  of  war  was 
known  at  Odessa^  which  was  before 
the  ship's  laying  days  had  expired. 
It  further  appeared  that,  in  a  conver- 
sation between  plaintiff  and  defendant 
in  England,  afler  the  declaration  of 
war  between  England  and  Russia, 
defendant  told  plaintiff  that  he  had 
determined  not  to  load  the  ship,  but 
to  rely  on  the  chapter  of  accidents, 
and  that  he  had  telegraphed  to  his 
agents  at  Odessa  not  to  purchase  a 
cargo. 

Held,  by  the  Court  of  Queen's 
Bench,  that,  assuming  that  the  defend- 
ant's agent  had  on  his  part  renounced 
the  contract  before  the  declaration  of 
war,  such  renunciation,  not  being  ac- 
cepted by  the  master,  constituted 
neither  a  dispensation  nor  cause  of 
action. 

On  appeal  to  the  Exchequer  Cham- 
ber :  the  uidgment  was  affirmed, 
i.  Avery  Y.J3owden,  953.  ii.  ReidY, 
Hoskins,  ibid, 

III.  Liability  of  ship  owner. 

1.  Under  ordinary  bill  of  lading,  for 
damage  caused  by  one  party's 
goods  to  those  of  another. 

This  was  a  special  case,  in  which 
the  only  question  was  whether  the 
defendant,the  ship  owner,  was  answer- 
able  to  the  plaintiff,  the  shipper  of 

5;oods,  under  the  ordinary  bill  of 
ading,  for  damage  sustained  by  those 
goods  in  conseauence  of  the  leakage 
of  turpentine  from  casks  belonging 
to  thira  parties,  no  negligence  being 
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imputed  to  the  defendiint.  Joseph 
Brown,  for  the  plaintiff,  was  not  called 
upon  to  argue.  Manisty,  for  the  de- 
fendant, admitted  he  could  not  sup- 
port the  defence. 

Per  Curiam.  (Lord  Campbell  C.  J., 
Wightmany  Erie,  and  Crompton  Js.). 
The  case  is  too  clear  for  argument. 

Judgment  for  the  plaintiff.  Gillespie 
V.  TVi^peon,  477,  note  (ft). 

2.  For  seaworthiness  of  ship.  Iti' 
eurance,  I. 

IV.  Freight. 

Who  is  entitled  to  freight,  when  the  bill 
of  lading  is  signed  dj  the  master  as 
agent  for  the  charterers,  232.  BiU 
c^  Lading,  I.  i. 

Thirdly,  the  voyage. 

v.  What  is  commencement  of. 

Agreement,  by  charter  party,  to  pay 
a  sum  of  money  on  a  ship  **  being 
load  and  sailed.'*  When  the  sailing 
is  a  condition  precedent  to  pay- 
ment :  what  is  a  sailing. 

Defendant  chartered  a  ship  of  T. 
from  Sunderland  to  Barcelona:  by 
the  charter  party,  half  the  freight 
was  to  be  advanced  to  the  master  on 
his  si^inff  the  bills  of  lading.  T., 
being  indebted  to  plaintiff,  ^ave  him 
an  order  on  defendant,  requiring  de- 
fendant to  pay  to  plaintiflT,  on  the  ship 
**  being  load  and  sailed,  out  of  the 
advance,**  73/.  Defendant  wrote,  at 
the  foot  of  the  order,  that  he  agreed 
to  the  above. 

The  vessel,  being  loaded  and  in  a 
fit  state  for  sailing,  but  the  clearances 
not  being  completed  nor  the  bills  of 
lading  siened,  lefl  Sunderland  har- 
bour, with  the  captain  on  board.  She 
crossed  the  bar;  and  the  captain 
returned  to  land,  in  order  to  get  the 
papers  completed,  and  sign  the  bills 
of  lading:  he  siffned  them,  and  got 
the  advance  of  freight  from  defend- 
ant,  who  deducted  a  sum  to  meet 
the  73/.  The  vessel  stood  off  and  on, 
waiting  for  the  captain;  but,  it  being 
found  that  she  had  been  injured,  she 
returned  into  Sunderland  harbour  to 
repair,    the  captain  not  having  re* 


joined  her,  and  did  not  afterwards 
sail. 

Held,  first :  that  the  sailing  of  the 
vessel  was  a  condition  precedent  to 
the  liability  of  defendant  to  pay  tiie 
73/. 

Secondly :  that  the  vessel  had  not 
sailed,  and  the  defendant  therefore 
was  not  liable.  Hudson  ▼.  BiUon, 
566. 

VI.  Master,    when  bound  to  commu- 
nicate for  orders. 

Declaration  allec^ej}  that  defendant 
being  master  of  a  ship  lying  at  Copen- 
hagen, agreed  with  plaintiffs,  by 
charter  party  between  them,  that  the 
ship  should  proceed  to  Nyhmd,  and 
there  load  from  plaintifis*  factors  a 
cargo  of  timber,  and  proceed  there- 
with to  a  coal  port,  or  a  good  and 
safe  port  in  the  Firth  of  Forth,  or  to 
London,  or  to  a  good  and  safe  port  on 
the  East  coast  of  Oreat  Britain,  as 
ordered,  on  signing  bills  of  lading,  or 
at  Elsinore  downwards  (to  wit  home- 
wards), and  deliver  her  cargo  on 
being  paid  freight :  that  the  ship  did 
proceed  to  Nyland,  and  there  load, 
and  defendant  signed  a  bill  of  lading 
for  the  cargo,  in  which  it  was  stated 
(as  the  fact  was)  that  the  ship  was 
bound  for  orders  at  Eltinore:  that 
the  ship  arrived  at  EUinare  down- 
wards :  Yet  defendant  would  not  com- 
municate with  plaintiffs  (to  wit  in 
London)  as  he  could  have  done,  or 
wait  a  reasonable  time  at  EUinare 
downwards  for  orders ;  but,  before  a 
reasonable  time  had  elapsed  for  plain- 
tiffs to  give  or  send  orders  to  EUinare, 
defendant  took  the  ship  with  the 
cargo,  without  orders  and  against  the 
will  of  plaintiffs,  to  Leith,  a  port  in 
the  Firth  of  Forth,  where  plaintiffs 
did  not  require  the  cai^  to  be,  by 
which  plaintiffs  were  put  to  expence 
in  bringing  the  cargo  from  Leitk  to 
London. 

Pleas.  1 .,  as  to  defendant  not  commu- 
nicating  with  phiintifia,  that  defendant 
was  not  bound  so  to  communicate: 
2.,  as  to  the  residue  of  declaration, 
that  defendant  waited  a  reasonable 
time  at  EUinare  downward  for  orders, 
but  no  orders  were  given  or  sent  by 
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plaintiA  io  m»mare  within  a  reaaon- 
able  tune;  wherefore  defendant,  after 
the  lapse  of  a  reasonable  time  for  the 
woeipt  of  orders,  proceeded  with  the 
ship  and  cargo  to  Leiih,  being  a  good 
and  safe  port  in  the  Firth  of  Forth, 
without  any  notice  or  kno1f«4edge  that 
plaintiffs  did  not  wish  the  ship  and 
caigo  to  proceed  there  or  did  not 
require  the  cargo  there. 

On  demurrer : 

Held,  that  plaintiffs  were  not  en- 
titled to  recover,  defendant  not  being 
bound  to  communicate,'  and  beinc 
justified,  in  ih$  absence  of  orders,  in 
taking  the  cargo  to  a  place  named  in 
the  charter  party. 

By  the  Exchequer  Chamber,  af- 
finwag  the  judgment  of  Q.B.   Siene^ 

VIL  Time  Policy. 

Liability  of  shipper  as  to  seaworthi- 
ness of  ship.    See  Insurance,  L 

oee  Jnturunce,  II, 

IX.  Insurance  on  ship. 

1.  What  is  a  total  loss,  422.    In- 
mtraneejIIL  1. 

•  2.  What  repairs  are  chatveable  to 
pwticular  average,  779.  Inntrance, 

X.  Action  for  collision :  Movhant  Ship- 
P5°?  4:SJ"  ^^^  *^®  question  whether 
plaintiff's  ship  was  "  close  hauled"  is 
to  be  left  to  the  jury,  771.  Merchant 
ShippmgAxi. 
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SPECIAL  JURY. 

Right  of  sheriff  to  f^s,  under  Com- 
mon Law  Procedare  Act,  1852,  683. 
Sheriff,  I. 

SPECIFIC  PERFORMANCE. 

Mandamus  for.  When  it  lies,  273. 
Common  Law  Procedure  Acts,  L  2. 

STATUTES. 

Fnar :  Decisions  on  general  public  Acts- 

L  21  Joe.  1.  c.  16.  (Statute  of  Limita- 
tbns),  506.    Statute  of  Limitatione. 

n.  29  Car.  2.  c.  3.  (Statute  of  Frauds). 

1.  Sect.  4.  Written  memorandum 
led  by  agent  of  party  charged, 
t.   Statute  of  Frauds,  t 

2.  Sect.  17.  Acceptance  of  goods  by 
vendee,  726.  Statute  of  Frauds, 
n.l.    766.StaiuteofFrttuds,J1.2. 

ILL  2  G.  2.  e.  22.    (Debtors.) 

Sect.  13.  Set-off  by  executor,  976. 
Setoff,  JL 

ly.  11  O.  2.  c.  19.  (Landlords  and 
Tenants.) 

Sect  14.  Use  and  occupation,  where 
demise  not  by  deed,  986.  Deed, 
m.2.  ^ 

V.  17^2.1?.  88.    (Poor.) 

Sect.  4.  Respite  of  appeal  against 
poor  rate  for  want  of  proper  notice. 
992.    Appeal,  H. 

VI.  41  O.  3.  c.  23.     (Poor.) 

Sect.  6.  Notice  of  appeal  against 
poor  rate,  992,    Appeal,  II. 

Vn.  58  G.  3.  c.  45.   (Church  Building). 

Sect.  59.  Power  of  churchwardens 
to  borrow  for  repairs,  607.      Bate^ 

n.  2.  ' 

Vin.  3  G.  4.  c.  126.  (General  Turn- 
pike  Act). 

Sect.  1 1 9.  Measurement  of  distances. 
350.     Tumpihe,  I. 

£.  &  B. 
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IX.  10  O.  4.  c.  44.  .  (Metropolitan  Po- 
lice). 

Sect.  4.  Excent  of  police  district, 
715.    Jurisdictiony  TV.  1. 

X.  1  &  2  TF.  4.  c.  22.     (Metropolitan 
Hackney  Carriage). 

Sects.  6, 20.  Licences  to  proprietors, 
207.     Agent,  I.  2. 

XL  1  &  2  W.  4.  c.  37.    (Truck  Act). 

Interpretation  g£  **  artificer,**  584. 
Truck  Act. 

XU.  1  &  2  Tr.4.  C.58.  (Adverse  Claims.) 

Sect  6.  Costs  of  interpleader  issue, 
392.     Costs,  1.1. 

Xni.  2  &  3  TF.  4.  c.  39.      (Uniformity 
of  Process). 

Bight  of  attorney  to  lay  venue  in 
Middlesex,  982.     Trial,  1. 

XIV.  5  &  6  TT.  4.  c.  50.     (General 
Highway  Act). 

1.  Sects.  5,  6.  Who  are  entitled  to 
vote  at  election  of  surveyors,  999. 
Highway,  I. 

2.  Sect.  27.  Property  liable  to  poor 
rate  to  be  assessed  to  highway  rate. 
Ibid. 

XV.  5  &  6  W.  4.  c.  63.     (Weights  and 
Measures.) 

Sect.  17.  Appointment  of  inspectors 
of  weights  and  measures,  830.  «7tt- 
risdiction^  III.  3. 

XVI.  5  &  6  TT.  4.  c.  76.     (Municipal 
Corporation  Reform). 

1.  Sect.  32.  Voting  papers,  363.  Mu- 
nicipal Corporation  Reform  Act,  I. 

2.  Sect.  105.  Jurisdiction  of  recorder 
as  to  appointments,  830.  Jurisdic- 
tion, III.  3. 

3.  Sect.  142.  Amendment  of  misde- 
scription, 363.  Municipal  Corpo- 
ration  Reform  Act,  I. 


XVII.  1  Vict.  c.  66.     (Execution  of 
Civil  Process.) 

1.  Sect.  2.  Mileage  fee  to  sheriff's 
officer,  718.    Sheriff,  II. 

2.  Fees  to  sheriff  for  summoning  spe- 
cial jury,  683.    Sheriff,  I. 

XVIII.  1  &  2  Vict.  c.  110.     (Creditor 
and  Debtor.) 

Sect.  59.  Fraudulent  assignment  to 
creditors^  1.  Bankrupt  and  Insol- 
vent, m.  1. 

XIX.  3  &  4  Vict.  c.  86.     (Church  Dis- 
cipline). 

Sects.  2,  9,  11,  24.  Summons  and 
hearing  by  bishop,  546.  Church 
Discij&ne  Act. 

XX.  5  &  6  Vict.  c.  98.     (General  (Jaol 
Act). 

Sect.  18.  Expences  of  borough  pri-  ' 
soners,  246.     Oaol. 

XXL  6  &  7  Viet.  c.  73.    (Attomies.) 

Sect.  37.  Taxation  of  bill  of  costs, 
285.     Costs,  IL  I. 

XXII.  6  &  7  Vict.c.  86.  (MetropoHtan 
Hackney  Carriage). 

1.  Sects.  10,  21.    Licences  to  drivers. 

2.  Sects.  23, 24, 27, 28, 35.  Responsi- 
bility of  proprietor  for  driver,  207. 
Agent,  1.2. 

XXHL  7  &  8  Vict.  c.  84.     (Building 
Act). 

1.  Sect.  79.  Complaints  against  sur- 
veyor, 137.    Building  Act. 

2.  Sect.  104.  Order  of  justices  not 
removable  by  certiorari,  t^. 

XXIV.  7  &  8  Vict.  c.  101.    (Poor.) 

1 .  Sects.  2,  3,  75.  Summons  to  puta- 
tive father  of  bastard,  822.  Bat- 
tardy. 

2.  Sects.  35,  39.  Finality  of  auditor's 
decision,  408.     Certiorari,  HI. 
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XXV.  7  &  8  Vict.  c.  110.   (Joint  Stock 
Companies  Registration). 

1.  Sect.  55.  Action  for  calls,  761. 
Company^  II.  3. 

2.  Sect.  68.  Execution  against  share- 
holder, 1015.     Company^  III.  1. 

XXVI.  8  &  9  Vict  c.  16.     (Companies 
Clauses  Consolidation). 

Sects.  14,  20.  Transfer  of  Shares, 
277.     Company,  II.  T. 

XXVII.  9  &  Itf  Vict.  c.  66.    (Poor.) 

Sect.  4.  Irremoveabilitj  on  ground 
of  sickness,  unless  permanent,  919. 
Poor,  I.  2. 

XXVIII.  9  &  10  Vict.  c.  95.     (County 
Court). 

1.  Sect.  33.  Responsibility  of  high 
bailiff,  902.     County  Court,  U. 

2.  Sects.  121,  127.  Replevin  bond, 
571.    Reptevin,  II. 

XXIX.  10  &  11  Vict.  C.34.    (Towns 
Improvement  Clauses). 

Sect.  50.  Abolition  of  turnpike  tolls 
within  limits  of  special  Acts^  114. 
Public  Health  Act,  I. 

XXX.  10&  11  Vict.  c.  102.    (County 
Court  Extension),  902.  County  Court, 

XXXI.  11  &  12  Vict.c.  45.    (Winding 
up),  1015.     Company,  III.  I. 

XXXII.  11  &  12  Vict.c.6S.    (PubUc 
Health). 

1.  Sect.  10.  Power  of  general  board 
to  make  provisional  orders,  114. 
Public  HeaUh  Act,  1. 

2.  Sect.  13.  Election  of  new  members 
of  local  board,  736.  Ptiblic  Health 
Act,  II.  2. 

3.  Sects.  21, 30.  Remuneration  to  per- 
son conducting  first  election  of  local 
board,  287.  JhibUc  Health  Act,  II. 
1. 

4.  Sects.  68,  87.  88,  117.  Highway 
rates,  518.   Public  Health  Act,  U.  S. 

4a2 


XXXni.  12  &  13  Vict.  c.  92.  (Preven- 
tion of  Cruelty  to  Animals). 

Sect.  25.  Appeal  against  conviction, 
837.    Appeal,  I.  1. 

XXXIV.  12  k  13  Vict  c.  101.  (C^ounty 
Court  Extension),  902.  County  Court, 
II. 

XXXV.  12  &  13  Vict.  c.  108.  (Winding 
up  Amendment),  1015.  Company, 
III.  1. 

XXXVI.  13  &  14  Vict  c.  61.  (County 
Court  Extension),  902.  County  Court, 
II. 

XXXVII.  13  &  14  Vict  c.  61.  (County 
Court  Extension). 

Sect.  12.  Certificate  of  Judge,  that 
action  properly  brought  in  superior 
court,  683.     Sheriff,!. 

XXXVIII.  14  &  15  Vict  c.  52.  (County 
Court  Extension),  902.  County  Court, 

XXXIX.  14  &  15  Vict  c.  99.  (Evi- 
dence Amendment). 

Sect.  6.  Inspection,  380.  Common 
Law  Procedure  Acts,  I.  4. 

XL.  14  &  15  Vict  c.  103.  (Board  of 
Health). 

Confirmation  of  certain  provisional 
orders  of  Board,  114.  Public 
Health  Act,  1. 

XLI.  15  &  16  Vict  c.  54.  (County  Court 
Extension). 

Sect.  4.  Order  for  costs  to  plaint  I  fl', 
when  Judffe  satisfied  that  action 
properly  Drought  in  superior 
Court,  683.     Sheriff,  I. 

XLn.  15  &  16  Vict  c.  76.  (Common 
Law  Procedure,  1852). 

Sect.  112.  Summons  of  special  jury 
panel  by  sheriff,  683.    Sheriff,  1. 

XLIIL  15  &  16  Vict.  c.  85.  (Burial 
Act). 

1.  Sect.  10.  Summoning  of  vestry  to' 
decide  as  to  burial  giound,  2*2o. 
Vestry,  I. 
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2.  Sect.  52.  Interpretation  of  "  TCg- 
try."  Vestnf.I. 

XLIV.  16  &  17  Viet.  c.  97.    (Pauper 
Lunatics.) 

1.  Sect.  102.  Expenses  of  maintenance 
of  pauper  lunatic,  919.    Poor^  I.  2. 

2.  Sect.  107.  Grounds  of  adjudication 
of  settlement  and  copy  of  order  of 
maintenance  to  be  sent  to  parish  of 
settlement.    IbicL 

3.  Sect.  1 1 2.  Amendment  of  statement 
of  adjudication,  &c.  Ibid, 

XLV.   16  &  17  Viet.  c.  134.     (Burial 
Amendment). 

Sect.  7.  Summoning  of  vestry  to 
decide  as  to  burial  ground,  225. 
Vestry,  I. 

XLVI.  17  &  18  Vict,  c.  36.    (Preven- 
tion of  Frauds  on  Creditors.) 

Sects.  1,  7.  Enrolment  of  bills  of  sale 
of  personal  chattels,  876.  Bank" 
rupt  and  Insolvent^  I U.  4. 

XL VII.  17  &  18  Viet.  e.  102.    (Corrupt 
Practices  Prevention). 

Sect.  2.  Gifi  or  promise  by  candidate 
to  voter,  447.  Corrupt  Practices 
Prevention  Act. 

XLVIII.  17  &  18  Vict,  c.  104.    (Mer- 
ghant  Shipping). 

Sects.  296,  298.  Directions  for  vessels 
meeting,  771.  Merchant  Shipping 
Act. 

XLIX.  17  &  18  Viet.  c.  125.  (Common 
Law  Procedure,  1854). 

1.  Sect.  1.  Trial  by  Judge  without  a 
jury,  388.  Common  Law  Procedure 
Acts^  II. 

2.  Sect.  8.  Kemitter  by  Judge  to  arbi- 
trator, 383.    Arbitration,  XL  2. 

8.  Sect.  11.  Stay  of  proceedings,  where 
previous  agreement  to  refer,  1020. 
Arbitration,  I. 

4.  Sect.  15.  Enlargement  of  time  by 
arbitrator,  719.    Arbitration,  II.  1. 

5.  Sect.41.  Appeal toExch.Ch. against 
decision  of  Court  below  as  to  grant- 


ing, discharging,  or  making  absolute 
a  rule,  675.  Ship.  U.  2.  681.  Com- 
man  Law  Procedure  Acts,  IIL 

6.  Sect.  50.  Inspection  of  documents, 
380.  Common  Law  Procedure  Aets^ 
L4. 

7.  Sects.51,54,55.  Administration  of 
Interrogatories,  462.  Common  Law 
Procedure  Acts,  1. 5. 

8.  Sects.  50,  51, 53,  57.  Costs  of  or- 
ders for  interrogatories  and  inspec- 
tion, 405.     Costs,  I.  4. 

9.  Sect.  68.  Claim  of  inandamns,  278. 
Common  Law  Procedure  Acts,  1.2. 

L.  18  &  19  Vict.  c.  120.     (Metropolis 
Local  Management). 

1.  Sect  16.  Election  of  vestrymen 
and  auditors,  289.    Bate,  II.  1. 

2.  Sect.  165.  Rating  of  occupiers 
of  houses,  &c.,  other  than  land, 
where  General  Lighting  Act  in 
force,  1008.    Bate,lY. 

LI.  18  &  19  Vict.  e.  121.    (Nuisances 
Removal:  England). 

Sect.  22.  Assessment  of  parties  bene* 
fited,  395.    Bate,  V. 

Secokdlt:    Decisions  on    local    and 
personid  public  Acts. 

LII.  52  0. 3.  c.  cxcv.     (Regent's  Canal 
Company). 

Sect.  101.  Rateability  of  property 
of  company,  852.    Bate,  I.  2. 

Lin.  59  O.  3.  c.  cxi.  (Regent's  Canal 
Navigation  and  Grand  Junction 
Waterworks),  852.    Bate,L^. 

LIV.  I  Sl2  O.4.C.  cii.    (Essex  Gaol). 

Sects.  28,  29.  Committal  and  main- 
tenance of  borough  prisoners,  246. 
Oaol. 

LV.   5  O.  4.  c.  IxxxiiL     (Wkitewmsh, 
&c.  and  SouOumpton  Turnpike  Road). 

Sect.  15.  No  tolls  to  be  taken  within 
three  miles  of  Sou^amptm,  35. 
Tun^ihe,  I. 
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LVI.  9  Q.  4.  c.  zxvi.  (JStalyhri^e  Im- 
proTement). 

Sect.  181.  Appeal  againBt  rate  or 
order  under  the  Act,  218.  Appeal^ 
IT.  2. 

LVII.  9  G.  4.  c.  xxTii.  {North  Shields 
Improvement). 

Sect.  27.  That  part  o£ North  Shields 
and  NewcasUe  road,  not  within 
North  Shields^  not  repairable  under 
Act,  114.  Public  Health  Act,  I. 

LVIII.  11  G^.  4.  c.  XV.  (Liverpool  Pav- 
ing and  Sewerage),  7<>4.  Rate,  I.  1. 

LIX.  1  &  2  TT.  4.  c.  Ixxii.  (North 
Shields  and  Newcastle  Turnpike 
Road). 

Sect.  18.  What  parts  of  road  repair- 
able under  Act,  1 14.  Public  Health 
Act,  I. 

LX.    2  &  8  TT.  4.    c.  ex.      (General 
Cemetery  Company). 

Sects,  90,  91,  96,  97.  Transfer  of 
shares,  415.    Company,  II.  2. 

LXI.  6k6W.4.e. cviL  (Oreai West- 
ern Railway). 


Sect.  171. 
Carrier. 


Charges  for  carriage,  77. 


LXn.  5  &  6  Vict.  c.  xxvi.  (Liverpool  Sew- 
erage and  Drainage)  704.    Rate  I.  1 . 

LXIII.  6  &  7  Vict,  c.  Ixxv.  (Liverpool 
Paving  and  Sewerage,)  704.  Rate,l.\. 

LXIV.  7  &  8  Vict,  c.  iii.  (Oreai  Western 
Railway.)  Sects.  50,  51.  Charges 
for  carriage,  and  contracts  for  collec- 
tion, of  goods,  77.     Carrier. 

LXV.  8  &  9  Vict.  c.  Ixix.  (Souihwarh 
and  VauxhaU  Water  Company),  1008. 
Rate,IV. 

LXVI.  9  &  10  Viet.  e.  cxxvii.  (Liverpool 
Sanatory  Act.) 

1.  Sect.  136-139.  Powers  of  Commis- 
sioners under  previous  Acts  vested 
in  corporaUon,  704.    Rate,  1. 1. 

2.  Sect.  154.  Water  rates.    Ibid. 

LXVU.  10&  11  Vict  c.  cxxvi.  (Great 
Western  Railway.) 


Sects.  47—51,  53.  Charges  for  car- 
riage, 77.     Carrier. 

LXVnr.  10  &n  Fu?/.  cccIxL  (Liver- 
pool Corporation  Waterworks.) 

Sects.  122,  125—128.  (Water  rates), 
704.    Rate,  I.  I. 

LXIX.  13&14Ftcf.c.lxxx.  (Liverpool 
Corporation  Waterworks  Amend- 
ment,) 704.    Rate  I.  1. 

LXX.  15  &  16Ffc/.  cxlvii.  (Liverpool 
Corporation  Waterworks  further 
Amendment,)  704.    Rate,  I.  1. 

Thikdlt:  Decisions  on  private  Act8« 

LXXl.  5  G.l.c.  19.  (To  make  Sun- 
derland a  distinct  parish.)  Triennial 
election  of  vestry,  255.     Vestry,  I. 

LXXII.  9  G.  3.  c.  101.  (Redworth 
Inclosure.) 

Right  of  allottee  of  surface  to  support, 
593.    Mine,  I. 

LXXIII.  41(7.3.  c.  14.  (WestBrom- 
wich  Inclosure.) 

Right  of  allottee  of  surface  to  support, 
643.    Mine,!! 

STATUTE  OF  FRAUDS. 

(29  Cae.  2.  c.  3.) 

I.  Sect.  4.  What  is  a  sufficient  written 
ratification  by  a  principal  of  the  act 
of  his  agent  to  constitute  a  signed 
memorandum. 

Defendant  employed  R,,  as  his  asent, 
to  agree  with  plamtifiT  for  the  purchase 
of  plaintiff's  interest  in  a  leasehold 
house.  Plaintiff  also  held  a  stable 
under  a  demise  distinct  from  that 
under  which  he  held  the  house. 

Defendant  did  not  authorize  R.  to 
purchase  the  stable;  and  R.  repre- 
sented to  defendant  that  he  had  pur- 
chased the  lease  of  the  house  only  ; 
but  in  fact  R.  had  taken  from  plaintiff 
an  agreement  in  writing  for  tne  pur- 
chase of  both.  Afterwards,  on  plamtiff 
stating  to  defendant  that  such  was 
the  agreement,  and  requiring  defend- 
ant  to  take  the  stable,  defendant  wrote 
and  signed  a  letter  to  plaintiff,  stating 
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that  defendant  did  not  know  what  R, 
had  ajB;reed  to,  but  must  support  him 
in  all  he  had  done  for  defendant. 
Held,  that  this  was  a  ratification  of 
/2.*8  agreement,  whatever  it  might 
be,  sufficient  to  constitute  with  it  a 
signed  memorandum,  under  sect.  4  of 
the  Statute  of  Frauds  (29  C.  2.  e,  3.) 
to  charge  defendant  with  a  contract 
to  take  the  stable.  Per  Lord  Camp- 
bell C.  J.,  WigJUman  and  Erie  Js., 
Crampion  J.  not  concurring.  FUz- 
maunce  v.  Bayley,  868. 

II.  Sect.  17. 

1.  Acceptance  within  the  statu.te,  by  an 
act  of  vendee  implying  ownership. 

Plaintiff  sold  a  horse  to  defendant, 
by  verbal  agreement,  for  a  sum  above 
10/.  The  bargain  was  for  immediate 
delivery ;  but  plaintiff  requested  de- 
fendant to  lend  the  horse  to  him, 
plaintiff,  and,  by  defendant's  consent, 

Siaintiff  kept  the  horse.    Afterwards 
efendant  refused  to  take  the  horse. 
The  jury,  on  the  question  being  put 
them,    found  that   the   bargain  was 
complete  before  the  arrangement  as 
to  the  loan  took  place. 

Held  that  there  was  an  acceptance 
of  the  horse  by  defendant  withm  the 
exception  of  sect.  17  of  the  Statute 
of  Frauds  (29  C.  2.  c.  3.).  Marvin  y, 
WaUii,  726. 

2.  Not  a  sufficient  acceptance,  where 
bargain  previously  disaffirmed  by 
vendor. 

It  was  verbally  acreed,  between  the 
owner  of  ^oods  and  a  person  who  was 
in  possession  of  those  goods  as  his 
tenant,  that  the  tenant  might,  if  he 
pleased,  at  the  termination  of  his 
tenanc;^,  purchase  the  goods  fur  a  sum 
exceeding  10/.,  but  was  not  to  take 
them  till  the  money  was  paid.  At 
the  expiration  of  the  tenancy  the 
buyer  tendered  the  price ;  but  it  was 
renised  b^  the  vendor,  who  denied 
the  validity  of  the  bargain.  After 
t  his  the  buyer  proceeded  to  take  away 
the  goods ;  the  vendor  prevented  him, 
und  took  possession  of  them.  In  an 
action  of  trover  by  the  buyer  against 
the  vendor. 

Held,  that  on  these  facts  there  was  i 
no  evidence  to  go  to  the  jury  of  an  | 


acceptance  and  actual  receipt  to  bind 
the  bai^in ;  as  at  the  time  when  the 
buyer  took  to  the  goods  as  owner  tlie 
parol  contract  had  been  already  dis- 
affirmed by  the  vendor.  Semblej  that, 
if  the  buyer  had  been  authorized  by 
the  contract  to  take  the  goods  as 
owner,  and  had,  Without  any  fresh 
authority  from  the  vendor,  taken  to 
them  as  owner  before  the  contract 
was  disaffirmed,  it  would  have  bound 
the  contract,  not  only  in  favour  of 
the  vendor,  but  also  in  favour  of  the 
buyer.     Taylor  y.  Wakejield,  765. 

STATUTE  OF  LIMITATIONS. 

(21  Jac.  1.  c.  16.) 

Acceptance  of  a  bill  of  exchange  on 
account;  when  evidence  of  a  fresh 
promise. 

A  creditor,  who  had,  more  than  six 
years  before  the  action,  supplied  ships* 
stores  on  seven  separate  occasions  to 
the  debtor,  amounting  in  the  aggre- 
gate to  more  than  300/.,  within  six 
years,  asked  his  debtor  for  money. 
The  debtor  answered  that  he  had  not 
looked  into  his  accounts,  but  supposed 
the  balance  due  to  be  between  90/. 
and  100/.,  but  he  had  not  cash.  Being 
pressed,  he  accepted  a  draft  at  four 
months  for  60/.,  which  he  did,  taking 
an  acknowledgment  that  he  had  given 
the  acceptance  on  account.  It  was 
proved  by  other  evidence  that  the 
amount  unpaid  for  the  ships*  stores 
was  95/. ;  but  the  different  accounts 
were  never  balanced  or  ascertained 
between  the  creditor  and  debtor. 

Held,  that  evidence  of  the  giving  of 
the  acceptance  under  these  circum- 
stances,  was  evidence  to  go  to  the 
jury  of  a  payment  on  account  of  all 
the  debts,  so  as  to  be  evidence  of  a 
fresh  promise  to  pay  what  was  due, 
sufficient  to  take  the  whole  out  of  the 
Statute  of  Limitations.  Walker  v. 
Butler,  506. 

STAY  OF  PROCEEDINGS. 

Under  what  circumstances  the  Ck»urt 
will  order  a  stay  of  proceedings,  on 
the  ground  of  a  previous  agreement 
to  refer  to  arbitration,  1020.  Arbi- 
tration, I. 
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I.  Of  dan^rous  goods  on  board  a  ge» 
neral  ship.  Liability  of  shipper,  470. 
Ship,  II.  1. 

II.  Liability  of  ship  owner  for  damage 
caused  by  goods  of  one  party  to  goods 
of  another,  477.    Ship,  III.  1 . 


STRANDING. 

Ezpences  of  towing  ship  to  port  for 
repair,  after  carso  in  safety,  by  whom 
payable,  779.    Ituurance,  IV. 


SUBMISSION. 

Agreement  to  submit  to  arbitration, 
when  a  ground  for  staying  proceed- 
ings in  an  action  subsequently  brought, 
1020.    ArbUraHan,  I. 


SUMMONS  IN  BASTARDY. 
Bastardy, 

SUPERIOR  COURTS. 

Certificate  of  Judge  that  the  action  was 
one  proper  to  be  tried  there ;  at  what 
time  it  may  be  given,  683.    Sheriff,  I. 

SUPPORT. 

Riehts  of  owners  of  surface  to.  See 
Mine, 


SURETY. 

Bond  of  indemnity  to  high  bailiff  by 
sureties  of  baibff  of  County  Court. 
Liability  of  sureties,  how  affected  by 
the  recent  County  Court  Acts,  902. 
County  Court,  41. 


SURFACE. 

Owners  of,  their  right  to  support. 
Mine. 


SURVEYOR. 

I.  Under  Building  Act.  Order  of  jus- 
tices to  dismiss,  when  bad  for  want  of 
jurisdiction,  137.    Building  Act 

II.  Of  highways ;  who  are  entitled  to 
vote  at  the  election  of  them,  999. 
Highway,  1. 


TAIL. 


See  Deviee,  II. 


See 


TAXATION. 
See  Co%U,  IL 

TENANCY. 
See  Landlord  and  Tenant. 


TERM. 

L  Meaning  of,    in  a  lease  for    years. 
Condition  Precedent,  I. 

II.  Outstanding  term.    See  Devise,  I. 


TOLLS. 

I.  How  distances  are  to  be  measured 
under  Turnpike  Acts,  350.  Tumpihe, 

II.  Provisional  order  of  Board  of  Health, 
incorporating  clause  of  Towns  Im- 
provement Clauses  Act,  abolishing 
turnpike  tolls  in  a  certain  district; 
how  far  invalid,  114.  Public  Health 
Act,  1. 

TOTAL  LOSS. 
See  Insurance,  III. 

TOWNS   IMPROVEMENT 

CLAUSES  ACT. 

(10  &  11  Vict.  c.  34.) 

Provisional  order  of  Board  of  Health, 
incorporating  sect.  50 ;  how  far  in- 
valid, 114.     Public  HeaUh  Act,  I. 
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TRADE. 

I.  Restndnt  of.  Combination  of  mill- 
owneps,  47.     CmUract,  VII.  1. 

II.  Public  trade;  covenaat  by  lessee 
not  to  carry  on.  What  is  a  breach, 
387.    Landiord(mdTemmt,yL 


TRANSFER. 
Of  shares.    See  Company^  U. 

TRAVELLING  EXPENCES. 

Of  Toter.  Promise  bv  candidate  to 
pay,  when  it  is  illegal,  447.  Corrupt 
Fractices  Preveatum  Act, 

TRIAL. 

I.  Venue.  Right  of  practising  attorney 
to  lay  it  in  middlewx. 

A  practising  attorney,  suing  in  per- 
■  son,  still  has  an  absolute  privilege  to 
lay  and  retun  the  yenue  in  Middlesex. 
The  Court  refused  to  change  the 
yenue,  liiough  the  cause  of  action 
arose  elsewhere,  and  though  the  ba- 
lance of  convenience  was  against  the 
trial  in  Middlesex.  Grace  v.  Wilmer, 
982. 

II.  Notice  of.  When  a  defenduit  may 
not  avail  himself  of  a  verbal  inaccu- 
racy. 

Notice  of  trial,  detivered  and  dated 
on  a  day  in  Easter  Term,  1856,  was 
(owing  to  an  amendment  in  the  plead- 
ings siiter  issue  and  notice  had  been 
prepared,  and  an  incomplete  altera- 
tion of  the  notice  in  consequence) 
given  for  the  second  sittings  in  Easter 
Term  "  next ;"  and  the  case  was  tried 
and  a  verdict  obtained  agunst  the 
defendant,  in  his  absence,  at  the  se- 
cond sittings  in  Easter  Term  1856. 
The  Court,  believins  that  in  fact  the 
defendant  had  not  been  misled,  re- 
fused to  set  aside  the  verdict,  though 
the  defendant  swore  that  he  was  mis- 
led, and  also  to  merits.  Ferny. Green^ 
656. 


TURNPIiSS. 

III.  Trial  by  judge,  without  a  jury, 
under  Common  Law  Procedure  Act, 
1854.  When  written  consent  of  parties 
not  necessary,  838.  Commtm  Law 
Prae^ktre  Ms^  IL 

TROVER. 
When  it  lies. 

I.  By  assignees,  for  conversion  by  a 
third  party  of  insolvent's  property 
before  insolvency,  1.  Bankrvpt  emd 
Insolvent,  UL  I. 

II.  To  recover  plaintiflTs  goods  de- 
livered to  defendant  by  plaintiff's 
bailee,  bon4  fide,  with  intent  to  give 
a  lien  agaiiist  plaintiff,  which  did  not 
exist,  842.   RepUnriny  I. 

TRUCK  ACT. 

(1  &  2  W.4.  C.37.). 

What  is  an  artificer  within  the  meaning 
of  the  Act. 

By  an  agreement  with  a  mine  own- 
er, two*  persons  engaged  as  "  butty 
colliers."  It  was  found,  as  a  fact, 
that  butty  colliers  get  the  produce  of 
the  mine  at  so  much  a  yard;  that 
they  employ  others  under  them  to 
increase  the  quantity;  but  that  they 
must  work  personally,  and  are  treated 
as  workmen. 

Held  that,  on  this  finding,  batty 
colliers  were  artificers  within  the 
Truck  Act,  stat.  1  &  2  IF.  4.  c  37. : 
the  distinction  between  contractors 
and  artificers  depending  on  the  feet 
whether  by  the  engagement  ibcy 
were  labourers.  Bowers  y.  I^nekxn, 
584. 

TRUSTEES. 

Legal  estate  in,  under  a  devise. 
BemUf  I. 

TURNPIKE. 

I.  How  distances  are  to  be  measured 
under  Turnpike  Acts. 

By  a  turnpike  Act,  the"' trustees 
were  authorized  to  erect  toil  bars, 
but  not  within  three  miles  of  j9. 


UNDERWRITERS. 


VEOTRY. 
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Held,  that  the  distance  from  B. 
must  be  measured  on  the  straight  line 
horizontsd  plane;  the  circumstance 
that  the  Act  was  a  turnpike  Act  not 
being  sufficient  to  indicate  an  inten- 
tion that  it  should  be  measured  along 
the  road.    Jeiod  y.  Steady  350. 

IL  Provisional  order  of  the  Board  of 
Health,  incorporating  clause  of  Towns 
Improvemebt  Clauses  Act,  abolishing 
turnpike  tolls  in  a  certain  district; 
how  far  inyalid,  U4.  Public  Health 
Act,l, 

UNDERWRITERS. 
See  Insurance. 

UNIFORMITY  OF  PROCESS  ACT. 
(2  &  3  W.  4.  c.  39.). 

Does  not  destroy  right,  of  a  practising 
^  attorney  to  lay  venue  in  Middlesex, 
^  982.     TriaL  L 


USE  AND  OCCUPATION. 

Deed  of  demise,  delivered  as  ah  escrow. 
Tenant  liable  for  use  and«occupation, 
986.    Deed^lll.^. 

VARIANCE. 

In  the  tonnage  of  a  ship,  from  her  ton- 
nage as  set  down  in  the  charter  party ; 
when  it  does  not  amount  to  a  breach 
of  warranty,  675.  iS^Ai/i,  II.  2. 

VENDOR  AND  VENDEE. 

I.  Vendee  of  an  estate  at  a  public  auc- 
tion, precluded  from  repudiating  the 
bargam  on  a  ground  of  objection  spe- 
cifically excluded  by  the  conditions 
of  sale,  659.     ContraeU  VII.  5. 

II.  What  ratifioation  by  a  principal 
of  the  act  of  his  agent  amounts  to  a 
signed  memorandum  within  sect.  4  of 
the  Statute  of  Frauds,  868.  SUxhde  qf 
Frauds^  I. 

UL  Accepttace  by  vendee,  within  sect. 
17  of  Statute  of  Frauds,  by  an  act 
implying  owneuhip,  726.  Statute  oj 
Frauds^  II.  1.^ 

VOL.   VI.  4   b 


IV.  Acceptance  by  vendee,  when  in. 
sufficient,  the  contract  having  been 
previoudy  disaffirmed  by  vendor,  765. 
Stahite  o/Fraude,  U.  2. 

V.  Sale  of  shares.    See  Campamf,  U. 


VENUE. 

Right  of  practising  attorn^  to  lay  ve- 
nue in  Middleeex^  982.     Trial,  I. 


VESTRY. 

I.  What  is  a  vestry  within  the  meaning 
of  sect.  52.  of  Stat.  15  &  16  Vict.c.BS. 
Buritd  of  Dead. 

ByN^  private  act  (5  Q.  1.  e.  19.), 
constituiiM|_a  township  a  distinct  pa* 
rish,  a  viltttijiiiifc.to  be  triennially 
elected,  for  tne  preserving  better  or. 
der  in  the  new  parish,  for  better  rais- 
ing and  ascertaining  all  taxes  and 
assessments  for  buym^  bells  for  the 
church,  finishing  it  ana  keeping  it  in 
repair,  defraying  the  expences  of  the 
churchwardens  concerning  the  same, 
providing  stipends  for  rector  and  pa- 
rish clerk,  and  salary  for  scavenger, 
and  making  orders  and  by-laws,  and 
keeping  and  maintiuning  sood  rules 
and  order  in  and  about  the  church. 
The  statute  gave  the  vestry  power 
and  authority  to  appouit  and  remove 
scavengers,  to  make  by-laws  and  rules 
relating  to  the  church,  to  rate  occu- 
piers in  the  parish  for  defraying  the 
expences  of  buying  bells,  finishing  the 
church,  raising  stipends  for  rector 
and  parish  clerk,  and  salary  for  sca- 
venger. The  statute  also  subjected 
the  mhabitants  to  the  customs  of  the 
parish  of  which  the  township  had 
rormed  part  for  the  choice  of  cnurch- 
wardens,  overseers  and  other  parish 
officers :  and  the  vestry  of  the  new 
parish,  in  pursuance  of  such  custom, 
chose  the  churchwardens  ^one  nomi- 
nated by  the  rector^  nommated  the 
overseers  and  parish  constables  (who 
were  afterwards  appointed  and  sworn 
in,  respectively,  by  the  justices),  and 
appointed  inspectors  of  weights  and 
measures,  and  laid  rates  for  the  pur- 
poses mentioned  in  the  Act. 

E.  &  B. 


\ 
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VOTK. 


Held,  that  suoh  vestry  was  within 
the  meaning  of  sect.  52  of  stat.  15  & 
16  Vici,  c.  85.,  as  a  vestry  "  elected 
under  the  provisions  of  any  local  Act 
of  Parliament  for  the  government  of 
any  parish  by  vestries;"  and  must 
therefore,  on  the  requisition  of  rate 
payers  under  sect.  10  (extended  by 
«tat.  16  &  17  Vict.  c.  134.  s.  7.),  be 
convened  for  the  special  purpose  of 
determining  whether  a  bunal  ground 
should  be  provided,  under  the  Act  for 
the  parish.    Regina  y.  Peters,  225. 

II.  Election  of  vestrymen  under  stat. 
18  &  19  Vict,  c,  120.  Action  for  ma- 
liciously rejecting  plaintiff's  vote: 
plea  that  a  rate  was  then  unpaid  by 
plaintiff:  replication  that  rate  was 
void,  &c.,  289.    Bate,  II.  1. 

III.  Resolution  of  vestry  to  borrow 
money  for  repairs  of  cnurch,  under 
Church  Buildmg  Act.  What  is  a 
"borrowing"  within  the  Act,  807 
Rate,  II.  2. 


VOTE. 

L  At  a  |)arliamentary  election.  When 
a  promise  by  candiuate  to  pay  travel- 
ling  expenses  of  voter  is  illegal,  447. 
Corrupt  Practices  Prevention  3c£. 

II.  Action  for  maliciously  rejecting  a 
vote  at  an  election  of  vestrymen, 
under  stat.  18  &  19  Vict.  c.  120. 
Pica  that  a  rate  was  then  unpaid  by 
plaintiff;  replication  that  rate  was 
void,  &c  ,  289.     Rate,  II.  1. 

VOTING  PAPER. 

Under  Municipal  Corporation  Reform 
Act.  What  misdescriptions  are  cura- 
ble under  sect.  142.  What  is  a  suffi- 
cient description  of  property,  363. 
Mtmicipal  CorporationReform  Act,  I. 

WAR. 

Under  what  circumstances  the  breaking 
out  of  war  avoids  a  contract  to  loaS 
at  n  foreign  port,  953.     Ship,  II.  3. 


YEARLY  TENANCY. 


WARRANT  OF  ATTORNEY. 

When  void  within  stat.  1  &  2  Viet.  c.  1 10. 
s.  59;  1.  Bankrupt  and  Insolvent, 
III.  1. 

WARRANTY. 

What  statements  do  not  amount  to  a 
warranty. 

I.  Statement  of  tonnage,  in  a  charter 
party,  675.    StUp,  II.  2. 

II.  Of  seaworthiness,  in  a  time  policy, 
172,  192.    Insurance,  I.  1.,  3. 

WATER  COMPANY. 
Rateabillty  of.    See  Rate,  I.  1.,  IV. 

WEIGHTS  AND  MEASURES. 

Inspector  of,  for  a  district.  When  the 
appointment  is  in  the  Quarter  Ses- 
sions, 830.    Jurisdiction,  lU.  3. 


Devise. 


WILL. 


WINDING-UP  ACTS. 

(11  &  12  Vict.  c.  45,  and  12  &  13  Vict. 
c.  108.) 

Effect  of,  as  to  suspension  of  execution 
against  an  individual  shareholder, 
1015.     Company,  UL  1. 

WORKMEN. 

L  Combination  by  millowners,  to  em- 
ploy workmen  according  to  certain 
rules ;  void  for  restraint  of  trade,  47. 
Contract,  Yll.  1. 

II.  What  is  an  artificer  within  the  mean- 
ing of  the  Truck  Act,  584.  Truck 
Act. 

WRECK. 
See  Insurance, 

YEARLY  TENANCY. 

Deed  of  demise  for  a  term,  delivered  as 
an  escrow.  Lessee  liable  as  yearly 
tenant,  986.     Deed^  III.  2. 


THE  END. 


J 
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